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CASES  DETERMINED 


IN  THE 


Supreme  Court  of  Arkansas 


HUDDLESTON  V.  BeRNSTEIX. 

Opinion  delivered  March  7,  1921. 

1.  Sales — acceptance  by  buyer. — A  buyer  can  not  be  required  to 
accept  goods  of  substantially  different  value  from  those  ordered 
by  him. 

2.  Sales — delivery  to  carrier. — The  rule  that  the  seller's  delivery 
of  goods  to  a  carrier  is  delivery  to  the  buyer  is  inapplicable  where 
the  goods  .'^  Hplivered  substantially  differ  in  value  from  those 
ordered. 

3.  Signatures — signing  by  mark — presumption. — Where  a  buyer's 
"^'p-nature  to  an  order,  made  by  mark,  was  not  witnessed  as  re- 
quired by  statute,  and  was  not  admitted  by  the  buyer,  the  order 
is  not  prima  facie  evidence  of  a  written  contract. 

Appeal  from  Pike  Circuit  Court ;  J.  S.  Steel,  Judge ; 
reversed. 

J,  C\  Pinnix  and  0.  A.  Featherston,  for  appellant. 

.*o  error  to  direct  a  verdict  for  the  plaintiff,  as 

thoro  was  evidence  for  a  jury  to  pass  upon  and  the  evi- 

Mh  >  was  conflicting.    73  Ark.  761;  76  Id.  520.    Where 

■     is  any  evidence  to  establish  an  issue,  it  is  error  to 

u..^    .V  ^  aM^  from  the  jury.    63  Ark.  94;  77  Id.  556;  36 

'  f       \;  35  Id.  146;  62  Id.  63;  84  Id.  57.    Where  there  is 

1  (M)nflict  of  evidence,  the  question  is  for  a  jury.    38 

iys\      'AO.    Where  there  is  any  evidence  to  establish  an 

i^^ue,  it  is  error  to  take  the  case  from  the  jurv.    89  Ark. 

-  Mi  hi  368;  39  ^d  ^91 ;  99  Id.  490;  97  Id.  438.    Where 
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tho  evidonw  is  conflicting,  the  question  is  always  for  tlie 
jury.  101  Ark.  376;  105  Id.  213;  97  Id.  438;  98  Id.  334; 
96  Id.  379.  See,  also,  23  Ark.  115 ;  99  Id.  490 ;  85  Id.  390 ; 
112  Id.  507 ;  91  Id.  383 ;  102  Id.  460 ;  76  Id.  88 ;  71  Id.  445 ; 
72  S.  W.  220;  210  U.  S.  281,  52  Law  Ed.  1061;  119  Ark. 
581 ;  120  Id.  206 ;  98  Id.  334,  370 ;  34  L.  R.  A.  (N.  S.)  1200. 
If  there  is  any  evidence  to  sustain  an  issue,  it  is  error 
to  direct  a  verdict,  but  a  case  for  a  jury  is  made.  37  Ark. 
164;  lb.  230;  lb.  580;  35  Ark.  146;  33  Id.  350;  36  Id.  451; 
89  Id.  368;  97  Ark.  643;  103  Id.  401. 

W.  T.  Kidd,  for  app^ellee. 

The  court  properly  directed  a  verdict,  as  there  was 
no  controversy  for  a  jury.  89  Ark.  124;  69  Id.  4S9. 
There  is  no  error  in  the  instructions.  69  Ark.  489;  89 
Id.  178. 

Humphreys,  J.  This  suit  was  commenced  by  appel- 
lee against  appellant  on  the  31st  day  of  August,  1920, 
before  a  justice  of  the  peace  in  Pike  County,  upon  a  veri- 
fied account  based  upon  an  alleged  order  for  roof  paint, 
of  date  October  16,  1918.  The  trial  in  the  magistrate's 
court  resulted  in  a  dismissal  of  the  suit,  from  which  an 
appeal  was  prosecuted  to  the  circuit  court.  The  cause 
proceeded  to  a  hearing  in  that  court,  and,  when  the  evi- 
dence had  been  concluded,  the  <iourt  sent  the  case  to  the 
jur}%  over  the  objection  of  appellant,  on  the  sole  issue  of 
whether  appellant  was  indebted  to  appellee  in  the  sum  of 
$89  or  $99.50.  The  jury  returned  a  verdict  for  $89.  A 
judgment  was  rendered  in  accordance  with  the  verdict, 
from  which  is  this  appeal. 

The  order  made  the  basis  of  the  suit  was  signed  as 
follows : 

his 

**J.  W.    X     Huddleston.'' 

mark 

The  signature  by  mark  was  not  witnessed  as  required 

by  the  statutes  of  this  State.    The  materials  specified  in 

the  order  total  $99.50  and  were  to  be  shipped  to  Mur- 
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freesboro,  Arkansas,  f.  o.  b.  destination;  terms,  net,  thirty 
days,  or  two  per  cent,  discount  if  paid  within  ten  days 
from  date  of  invoice. 

S.  R.  Graham  testified  that  appellant  told  him  he 
had  ordered  roof  paint  to  cover  the  house  he  (Graham) 
was  living  in,  which  was  then  at  the  depot,  but  that  the 
bill  for  it  was  wrong,  being  for  a  greater  amount  than 
he  ordered ;  that  appellant  requested  him  to  write  to  ap- 
pellee and  explain  the  error;  that  he  complied  with  the 
request. 

Appellant  testified,  in  substance,  that  he  could  not 
read  or  write,  and  that  he  had  no  recollection  of  having 
signed  an  order ;  that,  if  the  order  introduced  in  evidence 
covered  the  materials  to  the  amount  of  $99.50,  it  had  been 
changed  and  was  not  the  order  given  by  him ;  that,  upon 
receipt  of  the  bill  of  lading,  he  notified  appellee  by  letter 
that  the  shipment  of  roof  paint  exceeded  in  value  the 
order  made,  and  that  he  had  refused  acceptance  of  the 
order  on  that  account  and  would  not  accept  the  shipment 
unless  made  to  correspond  in  value  with  the  order  made 
by  him ;  that  he  received  no  answer  to  the  letter. 

The  effect  of  the  instruction  of  the  court  was  to 
peremptorily  direct  a  verdict  against  appellant  in  a  sum 
not  less  than  $89.  This  was  error,  because  it  took  from 
the  jury  the  issue  presented  by  the  evidence  as  to  whether 
appellant  was  indebted  to  appellee  in  any  sum.  Appel- 
lant interposed  the  defense  that  he  was  not  indebted  to 
appellee  in  any  sum  unless  the  shipment  substantially 
conformed  to  the  order  made  by  him.  This  was  a  good 
defense,  for  a  purchaser  can  not  be  required  to  accept 
goods  of  substantially  different  value  from  those  ordered 
by  him.  The  court  instructed  the  jury  upon  the  theory 
that  a  delivery  of  the  goods  to  the  carrier  was  a  delivery 
to  appellant.  This  assumption  would  have  been  correct 
had  the  shipment  substantially  corresponded  with  the 
order,  but  was  incorrect  if  the  shipment  materially  dif- 
fered from  the  order.  Appellant  testified  that  he  only 
ordered  $89  worth  of  roof  paint ;  whereas,  the  shipment 
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was  for  roof  paint  in  the  value  of  $99.50.  The  court 
should  have  instructed  the  jury  to  return  a  verdict  for 
appellant  if  the  order  given  by  him  was  for  only  $89 
worth  of  roof  paint.  Appellee  contends,  however,  that 
the  peremptory  instruction  was  correct  because  appel- 
lant was  bound  on  the  written  order  which  specified  roof 
paint  in  the  amount  of  $99.50.  This  position  is  not  sound 
because  the  order  introduced  in  evidence  was  not  signed 
by  appellant  in  the  manner  required  by  the  statutes  of 
this  State  for  signatures  by  mark.  Unless  admitted  or 
so  signed,  it  could  not  be  regarded  as  even  prima  facie 
evidence  of  a  written  contract. 

For  the  error  indicated,  the  judgment  is  reversed 
and  the  cause  remanded  for  a  new  trial. 


DuRRETT  V.  Harris. 
Opinion  delivered  March  14,  1921. 

1.  Fraudulent  conveyances — election  to  treat  lands  as  belong- 
ing TO  debtor's  wife. — Where  a  creditor,  having  bought  in  his 
debtor's  land  on  execution  sale,  knowingly  permitted  the  debtor's 
wife  to  redeem  the  land  in  her  name  with  her  husband's  funds, 
the  creditor  can  not  thereafter  subject  the  proceeds  of  the  land 
upon  its  subsequent  sale  by  the  wife. 

2.  Bankruptcy — powers  of  trustee. — Under  Bankruptcy  Act,  §  70, 
authorizing  a  trustee  in  bankruptcy  to  "avoid  any  transfer  by  a 
bankrupt  of  his  property  which  any  creditor  might  have  avoided," 
where  a  creditor  of  a  bankrupt  was  not  entitled  to  avoid  a  trans- 
fer of  property  to  the  debtor's  wife  by  reason  of  having  elected 
to  treat  it  as  purchased  with  her  funds,  the  trustee  can  not  at- 
tack the  conveyance  for  the  creditor's  benefit. 

Appeal  from  Union  Chancery  Court;  J.  M,  Barker, 
Chancellor;  affirmed. 

W.  E.  Patterson,  for  appellants. 

1.  It  was  not  contended  below,  and  we  presume  it 
will  not  be  contended  here,  that  the  trustee  in  bankruptcy 
has  not  the  right  to  pursue  the  claim  of  any  creditor  or 
is  not  **  clothed  with  plenary  power  to  sue  to  avoid  any 
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transfer  made  by  the  bankrupt  of  her  property  which 
any  creditor  may  have  avoided,  whether  made  within 
four  months  prior  to  the  adjudication  of  bankruptcy  or 
not.''  Brandenburg  on  Bankruptcy  (3  ed.),  p.  738,  sub- 
div.  (e),  §  70;  75  Ark.  562;  103  Id.  105;  7  C.  J.,  p.  247, 
§  387  (b)  and  notes. 

2.  Appellees  pleaded  in  their  answers  as  a  defense 
to  this  action  the  discharge  in  bankruptcy  of  D.  F.  Harris, 
and  he  made  his  motion  to  dismiss  on  that  ground.  The 
motion  was  properly  overruled.  The  discharge  of  a 
debtor  in  bankruptcy  in  no  way  precludes  the  trustee 
from  recovering  the  property  of  the  bankrupt  which 
has  been  fraudulently  transferred.  103  Fed.  64.  The  dis- 
charge is  personal  to  the  bankrupt,  and  does  not  release 
his  fraudulent  grantees  from  liability  for  the  fraud  com- 
mitted by  them.  103  U.  S.  301 ;  168  Ala.  363 ;  Ann.  Cases 
1912  B  249  and  note. 

The  effect  of  a  discharge  is  personal  to  the  bank- 
rupt. It  does  not  release  property  owned  by  the  debtor 
at  the  time  he  became  bankrupt,  although  standing  in  the 
name  of  another,  *  *  *  and  does  not  preclude  the  trustee 
from  recovering  the  property  from  the  bankrupt's  es- 
tate which  has  been  fraudulently  transferred  nor  affect 
the  right  of  creditors  to  have  a  fraudulent  conveyance 
made  by  the  debtor  before  his  bankruptcy  set  aside.    7 

C.  J.,  p.  395-6,  §  704  (1).  The  rights  of  the  creditors 
against  third  parties  liable  jointly  with  the  bankrupt  or 
secondarily  for  him  are  not  impaired  by  the  bankrupt's 
adjudication  nor  his  discharge.  •  2  Remington  on  Bank- 
ruptcy (2  ed.),  §  1510;  118  Ark.  441. 

3.  The  property  here,  200  acres  in  land,  the  pro- 
ceeds of  which  are  involved  here,  was  purchased  and  paid 
for  wholly  with  funds  procured  and  made  wholly  by  the 
knowledge,  skill,  labor,  time  and  efforts  of  the  husband, 

D.  F.  Harris,  and  the  placing  it  in  his  wife's  name  was  a 
fraud  upon  creditors.  73  Ark.  179;  101  Id,  573;  106  Id. 
237;  129  Id.  396;  121  Id.  383;  132  Id.  268;  134  Id.  241; 
135  Id.  115 ;  86  Id.  225 ;  91  Id.  394 ;  108  Id.  164 ;  68  Id.  102 ; 


Digitized  by 


Google 


6  DuRRETT  V,  Harris.  [148 

55  Id.  116 ;  56  Id.  i80 ;  50  Id.  46 ;  45  Id.  520 ;  218  S.  W.  177 ; 
12  R.  C.  L.,  p.  668. 

Transactions  between  husband  and  wife  affecting 
the  rights  of  creditors,  especially  when  the  husband  is 
insolvent,  are  closely  scrutinized  with  care,  and  the  bur- 
den is  upon  the  wife  to  show  good  faith,  or  they  will  be 
set  aside.  134  Ark.  241;  218  S.  W.  177;  86  Ark.  225;  89 
Id.  77]  75  Id.  562;  110  7^.335. 

4.  The  evidence  shows  fraud.  All  the  facts  and 
circumstances  show  taking  the  deed  in  the  wife's  name 
was  a  fraud  on  creditors.  110  Ark.  347;  113  Id.  100;  113 
Id.  104-8. 

It  was  a  fraud  to  invest  the  earnings  of  the  husband 
in  the  wife's  name  so  as  to  defeat  creditors.  20  Cyc. 
355-8-9;  13  S.  W.  78;  21  Cyc.  1429.  Such  earnings  are 
subject  to  the  husband's  debts.  12  R.  C.  L.  509-524;  13 
Id.  524, 1161. 

Courts  of  equity  will  always  subject  the  husband's 
earnings  and  property  to  his  debts,  where' placed  in  the 
wife's  name.  23  L.  R.  A.  (N.  S.)  1124;  21  Ky.  L.  R.  931. 
See,  also,  14  Ky.  L.  R.  667;  48  S.  W.  355;  91  Am.  Dec. 
98;  38  Am.  St.  Rep.  30;  16  S.  E.  570;  39  W.  Va.  567;  26 
L.  R.  A.  537;  20  S.  E.  599;  67  111.  App.  274;  21  L.  R.  A. 
623 ;  9  Ala.  933 ;  12  Gratt.  74 ;  16  Ohio  St.  509 ;  91  Am.  Dec. 
98;  53  Iowa  470;  81  Iowa  302;  30  Am.  Rep.  500;  55  Miss. 
60;  90  Me.  376;  38  L.  R.  A.  190;  26  L.  R.  A.  537;  Bump 
on  Fraud.  Convey.,  p.  250.  These  decisions  are  sustained 
by  our  own  court.  66  Ark.  419 ;  67  Id.  110 ;  75  Id.  562 ;  i89 
Id.  77;  135  S.  W.  78.  The  husband  clearly  furnished  the 
means  and  paid  for  the  lands,  and,  thon«:h  in  the  wife's 
name,  they  are  clearly  subject  to  the  debts  of  existing 
creditors,  and  the  court  erred  in  its  decree. 

Neill  C.  Marsh,  Callaway  &  Hide  and  Gauglian  (C 
Sifford,  for  appellees. 

1.  Authority  is  found  in  the  American  decisions  for 
any  one  of  the  three  following  propositions : 

(1)  If  the  wife  of  an  insolvent  debtor  conducts  a 
business  depending  upon  the  skill  and  labor  of  her  hu^- 
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band,  and  they,  acting  together,  have  the  intent  of  ac- 
cumulating property  in  her  name  for  the  purpose  of  de- 
feating the  husband's  creditors  in  the  collection  of  their 
debts,  the  property  may  be  subjected  to  the  payment  of 
his  debts. 

(2)  While  the  insolvent  debtor  has  the  right  to  pro- 
vide for  the  necessary  wants  of  his  family,  whatever  he 
earns  over  and  above  that  amount  goes  to  his  creditors; 
so  that,  should  his  wife  own  a  business  or  own  property, 
he  can  only  devote  to  her  business  or  her  property  a 
reasonable  amount  of  bis  time  and  skill,  and  whatever 
accumulation  resulting  from  his  labor  and  skill  may  come 
to  her  separate  estate,  over  and  above  a  reasonable  con- 
tribution thereto,  is  subject  to  his  debts  and  may  be  sub- 
jected by  his  creditors. 

(3)  The  creditor  is  entitled  to  all  the  property  of 
.  his  debtor  except  exemptions  given  by  law,  and  only  after 

the  creditor  has  taken  all  the  debtor's  property  and  ap- 
plicMl  it  to  tho  payment  of  debts,  is  the  debtor  himself 
free.  He  is  under  no  legal  obligation  to  work  foj-  the 
creditor,  nor  to  accumulate  anything  for  the  creditor. 
67  Miss.  710;  19  Am.  St.  Rep.  344;  55  Pa.  St.  432;  93 
Am.  Dec.  769;  98  N.  W.  Rep.  486;  78  Am.  Dec.  632. 

Equity  has  no  jurisdiction  to^compel  men  to  work 
for  their  creditors  when  they  prefer  to  work  for  their 
wives  and  children.  78  Am.  Dec.  632;  12  Am.  St.  Rep. 
641;  44  N.  Y.  343;  21  U.  S.  (Law.  Co.  Ed.)  269;  28  Fed. 
819 ;  89  Ark.  77;  75  7d.  562. 

2.  The  suit  of  the  bank  against  D.  F.  Harris  is  a 
stale  claim  and  inequitable. 

McCuLLocH,  C.  J.  D.  F.  Harris,  one  of  the  appel- 
lees, was  for  many  years  prior  to  the  year  1911  engaged 
in  the  sawmill  business,  and  became  heavily  indebted  to 
creditors;  the  Mercliants' &  Farmers' Bank  of  Junction 
City,  Arkansas,  one  of  the  appellants  in  this  action,  being 
one  of  them.  He  owed  the  bank  three  notes,  one  for 
$1,000,  one  for  $1,973  and  the  other  for  $2,500.  Harris 
resided  in  Junction  City  and  owned  an  undivided  half 
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interest  in  a  tract  of  land  in  that  (Union)  county,  con- 
taining 424  acres;  his  brother,  C.  A.  Harris,  being  the 
owner  of  the  other  half  interest.  The  bank  instituted  an 
action  at  law  in  the  circuit  court  of  Union  County  against 
Harris  to  recover  on  the  said  note  for  the  sum  of  $2,500, 
and  sued  out  an  order  of  general  attachment,  which  was 
levied  on  the  Union  County  land.  Judgment  wa3  ren- 
dered in  favor  of  the  bank  in  that  action,  the  attachment 
was  sustained,  and  the  land  was  ordered  sold.  At  the 
sale,  which  was  held  on  January  6, 1912,  the  bank  became 
the  purchaser  of  Harris'  undivided  half -interest  in  the 
land  for  the  sum  of  $1,800,  which  was  credited  on  the 
judgment,  and  received  from  the  sheriflf  a  certificate  of 
purchase.  A  few  days  prior  to  the  expiration  of  the  pe- 
riod allowed  for  redemption  from  the  sale,  Mrs.  C.  D. 
Harris,  the  wife  of  D.  F.  Harris,  paid  to  the  bank  the 
sum  of  $2,080,  and  the  latter  assigned  to  Mrs.  Harris  the 
certificate  of  purchase,  upon  which  the  sheriff  executed  to 
her  a  deed  conveying  the  land  attached  and  sold.  ]\Irs. 
Harris  and  the  other  tenant  in  common  subsequently  di- 
vided the  land  and  a  part  of  the  tract  containing  200  acres 
was  conveyed  to  her  in  severalty.  She  sold  forty  acres  of 
the  land  to  another  person  and  then  purchased  forty 
acres  more,  wliich  gave  her  the  amount  of  acreage  she 
received  in  the  division.  Mrs.  Harris  continued  as  the 
owner  of  the  200  acres,  which  was  a  farm  partly  in  culti- 
vation, until  November,  1918,  when  she  sold  and  conveyed 
it  to  S.  E.  Bass  for  the  consideration  of  $5,000,  of  which 
$1,500  was  paid  by  check  on  another  bank  in  Junction 
City,  the  remaining  sum  of  $3,500  being  evidenced  by 
note  executed  by  Bass  to  Mrs.  Harris. 

The  present  action  was  immediately  instituted  by 
the  Merchants'  &  Farmers'  Bank  in  the  chancery  court  of 
Union  County  against  D.  F.  Harris  and  his  wife  to  sub- 
ject the  proceeds  of  the  sale  to  Bass  (check  and  note)  to 
the  payment  of  the  remainder  of  the  debt  still  owing  by 
D.  F.  Harris  to  the  bank,  the  basis  of  the  action  being 
the  charge  that  the  funds  used  by  Mrs.  Harris  in  payment 
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to  the  bank  of  the  consideration  ($2,080)  for  the  assign- 
ment of  the  certificate  of  purchase  were  really  the  funds 
of  Harris  himself,  fraudulently  accumulated  and  held  in 
the  name  of  his  wife  for  the  purpose  of  hindering  the 
bank  and  other  creditors  in  the  collection  of  these  debts. 
Shortly  after  the  institution  of  this  suit,  D.  F.  Harris 
filed  his  petition  in  bankruptcy,  and  was  duly  adjudged  a 
bankrupt,  and  appellant  Durrott  was  elected  trustee  of 
the  estate  and  intervened  in  this  action,  asking  that  the 
funds  in  controversy  be  decreed  to  be  the  property  of  the 
estate  of  the  bankrupt.  The  chancery  court,  on  the  final 
hearing  of  the  cause,  dismissed  tlie  original  complaint  of 
the  bank,  as  well  as  the  complaint  of  the  trustee  as  inter- 
vener for  want  of  equity. 

The  testimony  adduced  in  the  case  establishes  the 
fact  that  the  funds  used  by  Mrs.  Harris  in  paying  the 
bank  for  the  purchase  of  the  land  were  accumulated  in 
the  business  operations  of  D.  F.  Harris  in  the  name  of 
his  wife,  and  that  such  operations  were  so  conducted  in 
tlie  name  of  Mrs.  Harris  for  the  express  purpose  of  put- 
ting the  proceeds  beyond  the  reach  of  Harris'  creditors. 
When  Harris  became  insolvent  in  the  year  1911,  he  di- 
vested himself  of  all  of  his  property,  except  this  undi- 
vided half -interest  in  the  Union  County  land  which  he 
held  with  his  brother.  He  had  no  other  property  left, 
nor  did  his  wife  own  any  property.  She  was  not  a  busi- 
ness woman,  and  gave  her  entire  time  and  attention  to 
housekeeping.  Harris  himself  seems  to  be  a  capable 
business  man,  and  he  found  an  opportunity  to  secure 
contracts  with  the  Federal  government  to  furnish  timber 
for  use  in  constructing  locks  and  dams  in  the  Ouachita 
River  at  Camden  and  in  the  Sunflower  River  in  the  State 
of  Mississippi.  He  availed  himself  of  this  opportunity, 
and,  in  order  to  prevent  interference  from  creditors,  he 
took  the  contracts  in  the  name  of  his  wife  and  operated 
the  business  in  her  name.  No  capital  was  required,  and 
the  skill  and  efforts  of  Harris  were  substantially  all  that 
were  involved  in  the  enterprise.     Harris  managed  the 
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business  openly  and  entirely,  using  his  wife's  name  in 
the  contracts  and  in  his  dealings  with  the  proceeds  aris- 
ing from  those  business  operations.  Mrs.  Harris  had 
nothing  to  do  with  the  business  except  to  permit  the  use 
of  her  name.  This  state  of  affairs  seems  to  have  been 
well  known  and  a  matter  of  notoriety  in  the  community 
where  the  business  was  carried  on,  and  where  the  Har- 
rises resided,  where  the  bank  operated  its  business  and 
its  officers  resided.  The  business  was  profitable,  and 
from  the  accumulated  profits  the  sum  of  $2,080  was  used 
to  purchase  from  the  bank  for  Mrs.  Harris  the  tract  of 
land  which  the  bank  had  acquired  at  the  attachment  sale. 
Learned  counsel  for  appellants  say  that,  since  the  hold- 
ing of  the  funds  in  the  name  of  Mrs.  Harris  was  colorable 
and  in  fraud  of  the  rights  of  creditors,  the  purchase  of 
the  certificate  amounted  to  no  more  than  a  redemption  of 
the  land  from  the  sale.  Conceding  that  to  be  true  as  to 
other  creditors  of  Harris,  it  ought  not  to  be  so  treated 
as  to  the  bank  which  received  the  fimds  as  a  payment  by 
Mrs.  Harris  for  the  purchase  of  the  land.  The  bank 
made  its  election  to  accept  the  funds  in  purcliase  of  the 
land.  It  accepted  the  funds,  not  as  the  property  of  Har- 
ris, the  debtor,  but  as  the  property  of  ]\Irs.  Harris.  The 
bank  knew  or  could  have  known  then  as  well  as  now  the 
source  of  those  funds  and  how  they  were  accumulated. 
In  order  to  escape  the  effect  of  its  election  at  that  time  to 
treat  the  funds  as  being  those  of  Mrs.  Harris  and  to  ac- 
cept the  same  from  her  in  purchase  of  the  land,  it  de- 
volves on  the  bank  to  show  that  it  accepted  the  funds  in 
ignorance  of  their  source.  It  is  inconceivable  that  the 
bank  did  not  know  or  have  abundant  opportunity  to  as- 
certain at  that  time  the  true  state  of  affairs  in  regard  to 
those  funds.  Mrs.  Harris  had  no  property,  and  Avas  ap- 
parently not  engaged  in  any  business  whereby  there  could 
be  accumulated  earnings.  Her  husband  attended  to  the 
business,  and  he  also  made  the  purchase  of  this  land  from 
the  bank  for  his  wife. 
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AVe  think  that  the  bank  is  bound  by  its  election  and 
can  not  now  be  heard  to  say  that  the  funds  used  in  the 
purchase  of  the  land  should,  in  equity,  be  treated  as  the 
property  of  Harris  and  followed  through  the  land  to  the 
proceeds  of  the  sale  to  Bass,  so  as  to  subject  those  pro- 
ceeds to  payment  of  the  debt  of  Harris  to  the  bank.  Un- 
der such  circumstances,  a  court  of  equity  will  not  lend  its 
aid  to  uncover  an  alleged  fraud.  WTiatever  the  rights  of 
other  creditors  of  Harris  might  have  been,  the  bank  is  not 
in  an  attitude  to  set  up  the  fraud  for  the  purpose  of 
subjecting  the  proceeds  of  tlie  sale  of  the  land  to  the  pay- 
ment of  their  debt. 

The  trustee  is  in  no  better'attitude  as  the  represen- 
tative of  the  bank,  a  creditor  of  the  bankrupt.  A  trus- 
tee in  bankruptcy  may,  under  section  70  of  the  National 
Bankruptcy  Statute,  **  avoid  any  transfer  by  the  bank- 
rupt of  his  property  which  any  creditor  of  such  bankrupt 
might  have  avoided,"  and  this  is  the  extent  of  his  rights 
and  authority.    Boyd  v.  Arnold,  103  Ark.  105. 

Since  appellant  bank  is  not  in  the  attitude  to  avoid 
the  transfer  by  Harris,  the  trustee  can  not  do  so  for  it. 
There  is  no  proof  in  this  record  to  show  that  there' are 
other  creditors  who  are  entitled  to  avoid  the  conveyance. 

Decree  affirmed. 


Bank  of  Black  Rock  v.  B.  Johnson  &  Son  Tie  Company. 
Opinion  delivered  March  14,  1921. 

1.  Banks  and  banking  —  forged  check. — Payment  of  a  forged 
check  by  the  bank  upon  which  it  is  drawn  is  made  at  the  bank's 
peril,  under  Crawford  &  Moses'  Digest,  §  7789,  and  the  bank  ia 
not  justified  in  charging  it  against  the  depositor's  account  un- 
less the  latter  is  precluded  from  setting  up  the  forgery  or  want  of 
authority. 

2.  Banks  and  banking — question  for  jury. — In  an  action  by  a  de- 
positor against  a  bank  to  recover  the  amount  of  a  forged  check 
charged  against  his  account,  where  the  bank  cashed  the  check 
and  returned  it  with  others  to  the  depositor,  who  kept  it  for 
seven  days  without  making  complaint  that  it  had  been  forfi^ed. 
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and  permitted  the  bank  to  charge  the  forged  check  to  its  account, 
it  was  error  to  direct  a  verdict  for  plaintiff,  as  the  court  should 
have  submitted  to  the  jury  the  question  whether  or  not  plaintiff 
had  exercised  ordinary  care  in  examining  the  checks  and  dis- 
covering the  forgery  and  reporting  it  to  the  bank. 
3.  Banks  and  banking — forgery  of  check — negligence  of  depos- 
itor.— If  a  depositor  is  guilty  of  negligence  in  not  discovering 
and  giving  notice  of  a  forged  check,  the  bank  might  thereby  be 
prejudiced  by  being  prevented  from  taking  steps  by  the  arrest  of 
the  criminal  or  by  attachment  of  his  property  or  other  proceed- 
ing to  compel  restitution. 

Appeal  from  Lawrence  Circuit  Court,  Western  Dis- 
trict ;  D.  H,  Coleman^  Judge ;  reversed. 

statement  of  facts. 
Appellee  sued  appellant  before  a  justice  of  the  peace 
to  recover  $295,  being  the  amount  of  a  forged  check  pur- 
porting to  have  been  drawn  by  appellee,  which  was  cashed 
by  appellant  and  charged  to  appellee.  Judgment  was 
there  rendered  in  favor  of  appellant,  and  the  case  was 
carried  to  the  circuit  court  by  appellee,  where  there  was 
a  trial  de  novo. 

The  facts,  briefly  stated,  are  as  follows  : 
'The  B.  Johnson  &  Son  Tie  Company  is  a  foreign 
corporation  doing  business  in  the  State  of  Arkansas,  and 
W.  M.  Prater  is  its  State  manager.  W.  N.  Pruett  was 
one  of  appellee's  agents,  who  had  authority  to  sign  checks 
for  appellee  in  payment  of  ties.  Appellant  is  a  bank  doing 
business  at  Black  Rock,  Arkansas.  Appellee  had  fur- 
)iislied  the  baiik  with  Pruett 's  signature  on  a  card  and 
the  bank  had  been  cashing  his  checks  for  two  or  three 
years.  The  check  in  question  was  for  $295,  dated  May 
22,  1919,  and  payable  to  J.  Jones  at  the  Bank  of  Black 
Rock.  It  was  signed,  **B.  Johnson  &  Son  Tie  Company, 
per  W.  N.  Pruett,  Inspector. '*  The  check  was  cashed  by 
the  bank  on  May  26,  1919,  and  was  sent  by  it  to  appellee 
and  received  by  it  on  June  4,  1919.  Appellee  kept  the 
check  until  June  11, 1919,  when  it  took  it  up  and  the  bank 
charged  its  account  with  it.  Appellee  closed  out  its  ac- 
count with  appellant  on  June  11th,  and  placed  it  with 
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another  bank.  At  that  time  nothing  was  said  about  the 
cheek  sued  on  being  a  forgery.  Subsequently  appellee 
found  out  that  the  check  in  question  was  a  forgery.  Ap- 
pellee gained  the  information  in  this  way.  It  received 
another  check  drawn  on  another  bank  purporting  to  have 
been  signed  by  its  agent,  W.  N.  Pruett.  It  discovered 
that  this  check  was  a  forgery  and  immediately  sent  to 
both  the  banks  with  which  it  did  business  for  all  checks 
purporting  to  have  been  issued  by  it  and  cashed  by  the 
banks.  The  checks  were  about  800  in  number.  Among 
them  was  the  check  sued  on,  and  it  was  discovered  to  be 
a  forgery.  Appellee  then  notified  appellant  of  the  fact 
that  the  check  was  a  forgery  and  demanded  payment  of 
appellant,  which  was  refused.  This  was  about  thirty 
days  after  appellee  had  taken  up  the  check  after  it  had 
been  cashed  by  appellant. 

A  verdict  for  appellee  was  returned,  and  to  reverse 
the  judgment  rendered  this  appeal  has  been  prosecuted. 

R.  C.  Waldron,  for  appellant. 

The  court  erred  in  directing  a  verdict  for  appellee. 
115  Ark.  166.  Appellees  did  not  give  notice  of  the 
forgery  of  the  check  in  time.  4  N.  H.  457;  49  Ark.  45. 
The  testimony  was  conflicting  and  a  jury  should  have 
passed  on  the  case. 

Cohn,  Clayton  <&  Cohn  and  L.  B.  Poindexter,  for 
appellee. 

The  check  was  a  forgery,  and  appellant  was  negli- 
gent. Appellant  was  not  prejudiced  by  the  failure  to  give 
notice  earlier.  Whenever  a  bank  receives  money  on  de- 
posit, it  agrees  that  it  shall  only  be  paid  out  on  the  order 
of  the  depositor,  and  it  can  not  charge  a  depositor,  with 
money  paid  out  on  a  forged  check.  142  Ark.  414-18 ;  7  C. 
J.  683.  See,  also.  Negotiable  Inst.  Act,  §§  23,  185;  C.  & 
M.  Digest,  §§  7789,  7951 ;  205  S.  W.  96-8-9. 

Where  a  check  forged  has  been  paid  through  the 
negligence  of  the  bank's  employee  the  bank  is  liable,  even 
if  the  depositor  is  neglectful  in  notifying  the  bank  of  the 
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forgery.  76  Hun  (N.  Y.)  475;  27  N.  Y.'Supp.  1070;  10 
Misc.  680;  171  N.  Y.  219;  57  L.  R.  A.  529,  533-4;  20  L.  R. 
A.  (N.  S.)  79-80;  16  Id.  593,  600;  141  Ark.  414-18;  73  Id. 
561-7-8;  115  7d.  326. 

Even  if  appellant  had  not  been  negligent,  delay  on 
the  part  of  the  depositor  to  notify  the  bank  of  the  forgery 
is  immaterial  where  the  bank  fails  to  allege  or  prove 
damage  or  prejudice  growing  out  of  such  failure.  92 
Cal.  4;  27  Pac.  1100;  14  L.  R.  A.  320;  5  Utah  504;  18 
Pac.  43;  69  Tex.  38;  6  S.  W.  171;  51  Md.  562;  39  Mo. 
App.  72;  191  Mass.  159;  77  N.  E.  693;  76  Hun.  475;  27 
N.  Y.  Supp.  1070;  10  Misc.  680;  31  N.  Y.  Supp.  790;  171 
N.  Y.  219;  57  L.  R.  A.  529-33-4;  20  L.  R.  A.  (N.  S.)  79, 
80,  and  note;  141  Ark.  414,  418;  73  Ark.  561-7-8;  115 
Id.  177. 

Habt,  J.  (after  stating  the  facts).  The  undisputed 
evidence  shows  that  the  signature  of  appellee  to  the  check 
in  question  was  forged. 

Section  7789  of  Crawford  &  Moses  ^  Digest  relative 
to  the  effect  of  a  forged  signature  is  as  follows  : 

^^When  a  signature  is  forged  or  made  without  the 
authority  of  the  person  whose  signature  it  purports  to  be, 
it  is  wholly  inoperative,  and  no  right  to  retain  the  instru- 
ment, or  to  give  a  discharge  therefor,  or  to  enforce  pay- 
ment thereof  against  any  party  thereto,  can  be  acquired 
through  or  under  such  signature,  unless  the  party, 
against  whom  it  is  sought  to  enforce  such  a  right,  is  pre- 
cluded from  setting  up  the  forgery  or  want  of  authority.*^ 

Under  this  section  payment  upon  a  forged  check  by 
a  bank  upon  whom  it  is  drawn  is  made  at  the  bank's  peril, 
and  it  is  not  justified  in  charging  it  against  the  depos- 
itor's account  unless  the  latter  is  precluded  from  setting 
up  the  forgery  or  want  of  authority.  This  brings  us  to 
a  consideration  of  what  facts  or  circumstances  will  pre- 
clude the  person,  whose  signature  has  been  forged,  from 
setting  up  the  forgery. 

In  Leather  Manufacturers'  Bank  v.  Morgan,  117  U. 
S.  96,  it  was  held  that  a  depositor  is  bound  personally  or 
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by  his  agent,  and  with  due  diligence,  to  examine  the  passh 
book  and  vouchers,  and  to  report  to  the  bank,  without  un- 
reasonable delay,  any  errors  which  may  be  discovered  in 
them;  and  if  he  fails  to  do  so,  and  if  the  bank  is  thereby 
misled  to  its  prejudice,  he  can  not  afterward  dispute  the 
correctness  of  the  balance  shown  it  in  the  passbook. 

In  Citizens  Bank  d  Trust  Co.  v.  Hinkle,  126  Ark. 
266,  the  court  held  that  it  is  the  duty  of  a  depositor  to 
examine  his  returned  checks  and  to  make  complaint  to 
the  bank  if  they  furnish  notice  that  improper  charges 
have  been  made  against  his  account. 

In  Wein^tcin  v.  National  Bamk  of  Jefferson,  69 
Tex.  38,  the  court  held  that  a  bank  is  not  liable  to  a  de- 
positor, when  money  has  been  paid  out  by  it  on  forged 
checks,  if  the  depositor,  after  receiving  a  statement  of  his 
account  by  which  he  is  enabled  to  ascertain  the  forgery, 
neglects  to  inform  the  bank  thereof  in  reasonable  time, 
and  thereby  loses  the  opportunity  of  recovering  the 
money,  which  it  could  have  secured  if  promptly  informed. 

In  Janin  v.  Londmi  £  San  Francisco  Bank  (Cal.), 
14  L.  R.  A.  320,  it  was  held  that  a  depositor  owes  to  the 
bank  the  duty  of  examining  his  checks  within  a  reasona- 
ble time  after  they  are  returned  to  him  in  order  to  dis- 
cover and  give  notice  of  any  forgery.  See,  also,  Dana  S 
Dana  v.  National  Bank  of  the  Republic,  132  Mass.  156; 
Shipman  v.  Bank  of  the  State  of  Neiv  York  (N.  Y.),  12 
L.  R.  A.  791;  Hardy  v.  Chesapeake  Bank  (Md.),  34  Am. 
St.  Repts.  325;  Morse  on  Banks  and  Banking  (5  ed.),  vol. 
2,  §§  472-473;  First  National  Bank  of  Birmingham  v. 
Allen  (Ala.),  27  L.  R.  A.  426,  and  Robinson  v.  Security 
Bank  cf*  Trust  Co.,  141  Ark.  414.  These  authorities  hold 
that  the  depositor  must  not  only  use  due  diligence  in  giv- 
ing the  bank  notice  or  knowledge  of  the  forgery,  but  must 
also  exercise  due  diligence  in  discovering  it.  The  de- 
positor can  not  require  the  bank  to  correct  a  mistake  to 
its  injury  from  which  it  might  have  protected  itself, 
but  for  the  negligence  of  the  depositor.  So  it  is  held  that 
where  the  latter  fails  to  complain  within  a  reasonablt^ 
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time  after  the  checks  have  been  returned  to  him  the 
banker  would  have  the  right  to  consider  that  there  was  no 
objection  to  the  checks,  and  that  by  the  depositor's  fail- 
ure to  speak  in  proper  time  he  virtually  admits  the  cor- 
rectness of  the  items  charged. 

In  the  case  of  State  v.  Abramson,  57  Ark.  142,  this 
court  recognized  that  under  the  rules  of  commercial  law 
it  is  the  duty  of  a  payer  of  commercial  paper  to  give  no- 
tice to  the  payee  of  the  forgery  within  a  reasonable  time 
after  its  discovery,  or  to  lose  his  right  of  recovery  against 
the  payee  as  a  penalty  for  the  failure  to  do  so. 

In  the  application  of  this  principle  the  court  held 
that  where  forged  county  warrants  are  paid  in  discharge 
of  a  debt  to  the  county,  laches  will  not  be  attributed  to 
the  county  in  failing  to  apprise  the  payer  of  the  forgery 
until  such  time  as  the  county  court  has  had  opportunity 
to  examine  and  pass  upon  the  genuineness  of  the  war- 
rants. 

In  discussing  the  question  of  notice  in  that  case  the 
court  said  that  what  is  a  reasonable  time  depends  upon 
the  reason  for  requiring  the  notice,  and  that  what  is  a 
sufficient  notice  must  depend  in  a  great  measure  upon 
the  effect  produced  by  the  lapse  of  time  upon  the  reme- 
dies of  the  payee. 

The  court  further  said  that  the  notice  should  be 
given  in  a  time  reasonably  sufficient  to  enable  the  payee 
to  effectually  use  his  remedies  for  reimbursement,  if  it 
can  be  done. 

In  the  course  of  dealing  between  appellant  and  ap- 
pellee, appellant,  after  it  had  cashed  the  check  in  ques- 
tion along  with  other  checks,  returned  them  to  appellee, 
and  appellee  held  them  for  seven  days  without  making 
any  complaint  that  the  check  in  question  had  been  forged 
and  then  permitted  appellant  to  charge  the  checks  along 
with  the  forged  one  to  its  account.  As  we  have  already 
seen,  it  became  its  duty  to  examine  the  cheeks  when  re- 
turned to  it  and  exercise  reasonable  care  to  see  whether 
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any  of  them  had  been  forged  and,  if  so,  to  notify  the  bank 
of  that  fact. 

Under  the  circumstances,  we  think  the  court  erred  in 
directing  a  verdict  for  appellee,  and  that  it  should  have 
submitted  to  the  jury  the  question  of  whether  or  not  ap- 
pellee had  exercised  ordinary  care  in  examining  the 
checks  and  discovering  the  forgery  and  reporting  it  to 
the  bank. 

But  it  is  insisted  by  counsel  for  appellee  that  the 
court  did  not  err  in  directing  a  verdict  in  its  favor  be- 
cause no  injury  was  shown  to  have  resulted  to  the  bank 
on  account  of  the  delay  in  reporting  the  forgery  to  it. 
They  insist  that  there  is  no  evidence  in  the  record  tend- 
ing to  show  that  any  pecuniary  benefit  would  have  ac- 
crued to  appellant  if  reasonable  notice  of  the  forgery 
had  been  given  it  by  appellee.  Hence  they  claim  there 
was  no  testimony  in  the  record  to  justify  the  submission 
of  any  question  of  fact  to  the  jury  in  this  case. 

AVhile  the  authorities  are  divided  on  this  question, 
we  think  the  better  view  is  stated  in  the  case  of  Leather 
Manufacturers'  Bank  v.  Morrjan,  117  U.  S.  96,  where  it 
was  held  that  if  the  depositor  was  guilty  of  negligence 
in  not  discovering  and  giving  notice  of  the  forgery, 
the  bank  might  thereby  be  prejudiced  because  it  was 
prevented  from  taking  steps  by  the  arrest  of  the  criminal 
or  by  attachment  of  his  property  or  any  other  form  of 
proceedings  to  compel  restitution.  The  arrest  of  the 
forger  may  afford  means  for  the  restoration  of  the 
monej%  or  it  may  disclose  ways  by  which  the  injured 
party  may  recover  the  money  paid  out,  and  we  think  it 
is  for  the  jury  to  say  whether  the  injured  party  has  been 
deprived  of  or  delayed  in  the  exercise  of  any  rights,  the 
practical  effect  of  which  would  be  to  enable  him  to  pro- 
tect himself. 

Therefore,  we  are  of  the  opinion  that  the  court  erred 
in  directing  a  verdict  for  appellee,  and  for  that  error 
the  judgment  will  be  reversed  and  the  cause  remanded 
for  a  new  trial. 
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Carroll  v.  Texport  Oil  Company. 
Opinion  delivered  March  14,  1921. 

1.  Justices  of  the  peace — notice  to  set  aside  defaults. — Craw- 
ford &  Moses'  Digest,  §  6448,  providing  that  judgment  by  default 
may  be  set  aside  by  a  justice  at  any  time  within  ten  days  after 
being  rendered,  does  not  apply  where  the  parties  appeared  and 
had  a  trial;  §  6449  applying  in  such  case  and  requiring  ten  days' 
notice  of  the  motion  for  new  trial  or  rehearing. 

2.  Courts — retaining  jurisdiction  after  motion  to  grant  new 
TRIAL. — Although  it  is  necessary  to  file  a  motion  for  a  new 
trial  within  ten  days  in  municipal  courts,  in  which  the 
general  law  as  to  practice  before  justices  of  the  peace  is  made 
applicable,  where  the  motion  is  made  within  time,  the  court 
does  not  lose  jurisdiction  by  failure  to  act  within  the  ten  days; 
but,  if  action  on  the  motion  is  not  invoked  on  the  motion  within 
ten  days,  the  court  loses  jurisdiction. 

3.  Stipulations — in  contravention  of  statute. — An  agreement  be- 
tween counsel  that  a  motion  for  a  new  trial  in  a  municipal 
court  may  be  taken  up  at  any  time  when  it  is  mutually  convenient 
is  void,  being  in  contravention  of  the  statute,  which  requires  that 
action  of  the  court  be  invoked  within  ten  days. 

Appeal  from  Miller  Circuit  Court;  Geo.  R.  Haynie, 
Judge;  reversed. 

Pratt  P.  Bacon  and  John  N.  Cook,  for  appellant. 

1.  Appellee  alleges  fraud  in  procuring  the  judgment, 
which  was  not  denied  by  appellant,  and  no  proof  was 
offered  or  introduced  to  sustain  it.  One  who  seeks  to 
vacate  a  judgment  by  default  for  fraud  assumes  the  bur- 
den of  proving  it.    93  Ark.  462. 

If  the  order  setting  aside  the  judgment  was  void, 
then  the  judgment  was  not  affected  thereby  and  remains 
in  full  force  and  effect,  and  all  proceedings  subsequent 
thereto  are  void.    24  Cyc.  597  and  note  59. 

2.  The  court  erred  in  not  sustaining  the  demurrer 
to  appellee's  petition  for  certiorari,  and  both  parties  are 
bound  by  the  record  of  the  municipal  court,  as  far  as  the 
same  may  extend.  Kirby's  Digest,  §  1316.  The  judg- 
ment of  the  municipal  court  in  favor  of  appellant  was 
rendered  by  consent  on  the  day  set  for  trial  and  is  re^- 
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ular  on  its  face.  The  municipal  court  is  a  court  of  rec- 
ord. Acts  1917,  p.  735,  §  1.  All  statements  of  the  posi- 
tion of  appellee  outside  of  these  records  are  immaterial 
and  irrelevant.  30  Ark.  17.  The  municipal  court  was 
without  power  to  set  the  judgment  aside  except  **  within 
ten  day  after  being  rendered,"  and  appellee  was  bound 
to  know  that  any  order  made  by  said  court  setting  aside 
the  judgment  was  void  if  same  was  made  after  ten  days 
from  the  rendition  thereof.  Having  permitted  the  days 
to  expire,  after  it  had  the  right  of  appeal  it  has  no  rem- 
edy by  certiorari.  37  Ark.  318;  131  Id.  215.  Appellee 
was  not  entitled  to  the  writ  of  certiorari,  but  appellant 
was,  and  the  order  of  the  municipal  court  made  on  Au- 
gust 18,  1920,  setting  aside  the  judgment  should  be 
quashed,  as  the  court  had  no  jurisdiction  to  make  it. 

Smith,  J.  On  May  22,  1920,  appellant  filed  suit 
against  appellee  company  in  the  municipal  court  of  Tex- 
arkana,  and  summoned  the  State  National  Bank  of  that 
city  as  garnishee.  A  bond  was  given,  and  the  attachment 
was  dissolved  and  the  garnishee  discharged.  On  June 
18,  1920,  appellee  filed  its  answer,  and,  by  consent,  the 
cause  was  set  for  trial  on  July  1,  1920.  The  cause  was 
continued  and  reset  for  trial  on  July  20.  On  that  day 
appellant  appeared  by  his  attorney,  and  appellee  failed 
to  appear,  and  judgment  was  rendered  against  it  for  the 
amount  sued  for. 

On  July  29  appellee  filed  its  motion  to  set  the  de- 
fault judgment  aside,  and  as  grounds  therefor  alleged 
that  the  junior  member  of  the  firm  of  attorneys  which 
had  charge  of  the  case  was  confined  in  a  hospital,  and 
that  the  senior  member  of  the  firm  did  not  know  the  case 
had  been  set  for  trial.  This  motion  was  granted  on  Au- 
gust 18,  1920,  the  default  judgment  was  set  aside,  and 
the  case  reset  for  trial  on  September  1,  1920.  On  this 
last-named  day  appellant  appeared  in  the  municipal 
court  and  moved  the  court  to  set  aside  the  order  vacating 
the  default  judgment.  This  motion  was  granted  on  Sep- 
tember 3,  and  the  order  of  August  18  was  vacated 
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and  set  aside,  and  appellee  appealed  from  that  order  to 
the  circuit  court.  On  September  6  appellant  filed  in 
the  circuit  court  a  motion  to  dismiss  appellee's  appeal. 
This  motion  was  granted,  and  the  appeal  was  dismissed. 

On  September  14  appellee  filed  in  the  circuit  court 
its  petition  for  certiorari,  alleging  the  facts  set  out  above, 
and  further  that  at  the  time  the  original  default  judg- 
ment was  rendered  appellant  had  appeared  by  his  attor- 
ney, who  represented  to  the  court  that  he  believed  the 
defendant  (appellee)  had  no  defense,  that  the  answer  and 
bond  had  been  filed  to  release  money  to  meet  a  payroll, 
and  that  this  representation  was  false  and  had  misled 
the  court  and  induced  it  to  render  judgment  by  default. 
That,  after  filing  this  motion  to  set  aside  the  default  judg- 
ment, appellee's  attorney  had  asked  appellant's  attorney 
when  the  motion  could  be  taken  up  in  the  court,  and  ap- 
pellant's attorney  answered  that  they  would  present  the 
motion  at  any  time  that  was  convenient  to  both  parties. 
That,  relying  upon  said  statement,  appellee  allowed  said 
motion  "to  remain  on  file  without  being  acted  upon  by 
the  court  until  August  17,  on  which  date  he  was  ad- 
vised that  the  motion  would  be  heard  the  next  day,  and 
on  that  day  the  default  judgment  was  set  aside.  It  was 
further  alleged  in  the  petition  for  certiorari  that  the  or- 
der of  the  court  made  on  September  3,  setting  aside  its 
order  of  August  18,  was  void,  for  the  reason  that  the 
court  wa^  without  jurisdiction  to  make  it,  as  the  judg- 
ment, by  the  order  of  August  18  had  ceased  to  exist, 
and  that  the  petitioner  (appellee)  had  a  valid  defense 
to  said  suit,  but  the  nature  of  the  defense  was  not  alleged. 

On  September  21,  1920,  appellant  filed  his  petition 
in  the  circuit  court  for  certiorari  to  quash  the  order  of 
the  municipal  court  made  on  August  18,  1920,  setting 
aside  the  default  judgment  rendered  July  20,  1920.  This 
petition  alleged  that  the  order  which  it  seeks  to  quash  was 
void  because  more  than  ten  days  had  elapsed  after  the  de- 
fault judgment  had  been  rendered  before  the  court  was 
asked  to  set  it  aside,  and  the  court  was  thereafter  without 
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jurisdiction  to  make  that  order.  It  was  there  alleged  that 
petitioner  for  this  second  writ  of  certiorari  (appellant) 
had  never  been  advised  of  the  filing  of  the  motion  to 
vacate  the  default  judgment  and  had  no  notice  of  its 
pendency  until  it  had  been  granted.  An  answer  was  filed 
to  this  petition  by  appellee,  in  which  it  reiterated  the 
facts  alleged  in  its  own  petition  for  certiorari. 

The  two  petitions  were  heard  together,  and  the  court 
overruled  a  demurrer  filed  by  appellant  to  appellee's  pe- 
tition, and  granted  appellee's  petition  for  certiorari,  and 
quashed  the  order  of  the  municipal  court  made  on  Sep- 
temfber  3  vacating  and  setting  aside  the  order  of  Au- 
gust 18,  and  remanded  the  case  to  the  municipal  court 
for  trial.  The  court  denied  appellant's  petition  for  cer- 
tiorari to  quash  the  order  of  August  18.  A  motion  for 
a  new  trial  was  filed  in  which  the  orders  of  the  court 
were  assigned  as  error. 

The  municipal  court  of  Texarkana  was  created  by 
act  138  of  the  Acts  of  1917  (Acts  1917,  p.  734),  and  sec- 
tion  7  thereof  makes  all  provisions  of  the  general  law 
applying  to  justices  of  the  peace  and  not  inconsistent 
with  the  act  applicable  to  that  court. 

The  proceeding  sought  to  be  reviewed  by  this  ap- 
peal is  not  one  to  set  aside  a  judgment  as  having  been 
obtained  by  fraud,  but  is  a  proceeding  by  certiorari  to 
quash  an  alleged  void  order  of  the  municipal  court.  The 
validity  or  invalidity  of  the  order  sought  to  be  quashed 
depends  upon  the  construction  of  section  6448,  C.  &  M. 
Digest.    This  section  reads  as  follows : 

**  Judgment  of  dismissal  for  want  of  prosecution,  or 
judgment  by  default  may  be  set  aside  by  the  justice  at 
any  time  within  ten  days  after  being  rendered,  if  the 
party  applying  therefor  can  show  a  satisfactory  excuse 
for  his  default,  and  a  meritorious  cause  of  action  or  a 
meritorious  defense,  whereupon  a  new  day  shall  be  fixed 
for  trial,  and  notice  given  to  the  opposite  party;  and 
any  execution  which  may  in  the  meantime  have  been  is- 
sued shall  be  recalled  in  the  same  manner  as  in  cases  of 
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appeal,  and  the  cause  shall  proceed  to  trial  as  though 
no  such  judgment  had  been  taken." 

This  section  does  not  deal  with  the  practice  in  a  case 
where  the  parties  appeared  and  a  trial  was  had  before 
the  court.  Section  6449,  C.  &;  M.  Digest,  governs  in  that 
case,  and  requires  a  notice  of  ten  days  of  the  motion  for 
a  new  trial  or  a  rehearing. 

This  court,  in  the  case  of  Frizzell  v.  Willard,  37  Art 
478,  held  that  no  notice  was  required  of  the  filing  of  a 
motion  under  section  6448  until  the  default  judgment  had 
been  set  aside  and  a  new  day  fixed  for  trial.  Notice  of 
that  fact  is  required  by  the  statute.  It  thus  appears  that 
it  was  the  legislative  will  that  the  parties  seeking  the 
benefit  of  this  statute  should  move  expeditiously  and 
within  the  time  limited.  This  section  6448,  under  which 
appellee  proceeded,  is  a  special  statutory  proceeding.  It 
was  not  intended  to  deprive  one  of  his  right  to  have  a 
judgment  set  aside  as  having  been  obtained  by  fraud, 
nor  was  it  intended  to  affect  one^s  right  of  appeal.  It 
was  designed  to  afford  relief  to  the  litigant  whose  suit 
was  dismissed  for  want  of  prosecution  or  against  whom 
a  judgment  by  default  had  been  taken  where  the  litigant 
could  show  a  satisfactory  excuse  for  his  delay  and  that 
he  had  a  meritorious  cause  of  action  or  defense.  But 
this  relief  can  be  granted  only  where  the  litigant  pro- 
ceeds within  the  time  limited  by  law,  towit,  ten  days 
after  the  rendition  of  the  judgment.  This  means  that 
the  party  must  file  his  motion  and  invoke  the  order  of 
the  court  thereon  within  ten  days.  If  this  is  done,  and 
for  any  reason  the  court  does  not  act  thereon,  jurisdic- 
tion of  the  motion  is  still  retained  by  the  court. 

This  is  the  construction  which  the  Supreme  Court  of 
California  gave  to  a  somewhat  similar  statute  of  that 
State  in  the  case  of  Spencer  v.  Branham,  41  Pac.  1095, 
109  Cal.  336.  There  a  judgment  by  default  was  entered 
on  April  20  against  Leonard  by  a  justice  of  the  peace. 
Within  the  ten  days  allowed  by  law,  Leonard  filed  a  mo- 
tion to  set  tbe  judgment  aside,  and  alleged  an  excuse  for 
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his  neglect.  The  motion  was  set  for  hearing  on  May  8, 
and  was  heard  and  granted  on  that  day,  and  the  cause 
J  c^t  down  for  trial.  Thereafter  a  proceeding  was  brought 
to  prohibit  the  trial  on  the  ground  that  the  justice  had 
no  jurisdiction  to  grant  the  motion  because  it  was  not 
made  within  ten  days  of  the  trial.    The  court  there  said : 

*  *  The  question  then  is,  when  a  motion  must  be  made  upon 
notice  within  a  given  period,  can  a  party  extend  his  own 
time  by  filing  a  written  motion  within  the  period,  and 
giving  notice  of  a  hearing  of  the  motion  at  a  time  after 
the  period  has  expired?  To  ask  the  question  is  to  answer 
it.       The  application  for  relief  must  be  by  motion,  and 

*  making  and  not  filing  a  written  application  for  such  rule 
or  order  is  not  suflScient.  The  attention  of  the  court 
must  be  called  to  it,  and  the  court  moved  to  grant  it.' 
People  V.  Ah  Sam,  41  Cal.  645.  Here,  although  the  atten- 
tion of  the  court  may  have  been  called  to  it,  no  present 
action  was  requested.''  The  court  added,  however:  **If 
the  motion  had  been  made,  had  the  court  continued  the 
hearing  for  argument,  or  for  further  evidence,  it  would 
not  have  lost  jurisdiction,  for  in  such  case  the  applica- 
tion would  have  been  made  in  time." 

In  this  case,  as  in  that,  the  motion  to  vacate  was 
filed  within  the  time  limited  by  law,  but  in  this  case,  as 
in  that,  the  ruling  of  the  court  was  not  invoked  within 
the  ten  days.  This  fact  appears  from  the  recitals  of  ap- 
pellee's petition  for  certiorari.  Appellee  seeks  to  excuse 
that  failure  by  alleging  an  agreement  with  opposing 
counsel  to  take  the  motion  up  at  any  time  when  it  was 
mutually  convenient.  But  the  court  made  no  order  in 
regard  to  this  motion,  and  was  not  asked  to  rule  thereon, 
within  the  ten  days,  and  appellee  relied  upon  the  agree- 
ment at  its  peril.  The  agreement  was  in  contravention 
of  the  statute,  and  the  parties  could  not  thus  enlarge  the 
time  for  invoking  the  action  of  the  court,  which  the  stat- 
ute provided. 

It  follows,  therefore,  that  the  municipal  court  should 
not  have  set  the  default  judgment  aside,  and  the  circuit 
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court  should  not  have  set  aside  the  order  of  the  municipal 
court  vacating  its  order  which  set  aside  the  default  judg- 
ment. 

The  judgment  of  the  court  below  is  therefore  re- 
versed, and  the  cause  will  be  remanded  with  directions 
to  the  circuit  court  to  enter  an  order  directing  the  mu- 
nicipal court  to  vacate  its  order  which  set  aside  the  judg- 
ment rendered  on  July  20. 


Brown  v.  State. 
Opinion  delivered  March  21,  1921. 

1.  Seduction — corroboration  of  prosecutrix. — In  a  prosecution  for 
obtaining  carnal  knowledge  of  an  unmarried  female  by  a  false 
promise  of  marriage,  under  Crawford  &  Moses'  Digest,  §  2414, 
though  sexual  intercourse  was  admitted,  it  was  necessary  that 
the  testimony  of  the  prosecutrix  be  corroborated  as  to  the  al- 
leged promise  of  marriage. 

2.  Seduction — corroboration  of  prosecutrix. — In  a  prosecution  for 
obtaining  carnal  knowledge  of  an  unmarried  female  by  a  false 
promise  of  marriage,  evidence  held  to  corroborate  the  testimony 
of  the  prosecutrix  as  to  the  promise  of  marriage. 

3.  Seduction — instruction. — In  a  prosecution  for  seduction  an  in- 
struction that  social  attention  on  defendant's  part  was  not  of 
itself  corroboration  of  the  testimony  of  the  prosecutrix  as  to  the 

'  promise  of  marriage  unless  such  attention  was  exclusive  and  such 
as  to  raise  a  presumption  that  an  engagement  existed  was  prop- 
erly refused  as  being  on  the  weight  of  evidence. 

4.  Criminal  law — repetition  of  instructions. — The  refusal  of  a 
requested  instruction  was  not  error  when  it  was  covered  by  others 
given. 

Appeal  from  Johnson  Circuit  Court;  A.  B.  Priddy, 
Judge;  affirmed. 

G.  0.  Patterson  and  Jesse  Reynolds,  for  appellant. 

1.  The  testimony  is  not  sufficient  to  support  the  ver- 
dict, as  the  evidence  of  the  injured  female  is  not  corrobo- 
rated with  respect  to  the  alleged  promise  of  marriage. 
The  promise  to  marry  and  the  fact  of  intercourse  must 
be  proved,  either  directly  or  inferentially,  by  other  testi- 
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mony  than  the  prosecutrix's.  42  Ark.  482;  77  Id,  16; 
101  Id.  45.  Here  there  is  no  direct  evidence  relating  to 
the  promise  of  marriage  except  that  of  the  prosecutrix; 
the  letter  in  evidence  can  not  be  regarded  as  adding  ad- 
ditional proof,  either  directly  or  inferentially,  for  it  is 
identified  solely  by  the  prosecutrix.  The  only  evidence 
offered  by  the  State  in  corroboration  of  the  promise  was 
that  of  defendant's  social  attentions  to  the  prosecutrix. 
This  was  not  legally  sufficient.  77  Ark.  472 ;  102  Pa.  St. 
208;  104  Mo.  644;  45  Tex.  Co.  290;  63  S.  W.  317;  48  Id. 
192;  31 /d.  366. 

2.  Instruction  4  asked  by  defendant  should  have 
been  given.  It  was  also  error  to  refuse  No.  5.  Their  re- 
fusal was  prejudicial  error.  24  R.  C.  L.  61;  110  N. 
W.  380. 

J.  S.  Utley,  Attorney  General,  and  E.  E.  Godwin, 
Assistant,  for  appellee. 

1.  The  testimony  of  the  prosecutrix  was  sufficiently 
corroborated  as  to  alleged  promise  of  marriage.  Appel- 
lant admits  sexual  relations  with  the  prosecutrix,  and  her 
testimonv  as  to  relations  does  not  have  to  be  corrobo- 
rated.   130  Ark.  149 ;  132  Id.  92. 

2.  The  promise  of  marriage  is  fully  proved  and 
sufficiently  corroborated.  The  letter  of  defendant  to  the 
girl  is  sufficient  corroboration  of  appellant's  promise  of 
marriage.    135  Ark.  221;  130  Id.  149. 

3.  There  was  no  error  in  refusing  the  instructions 
asked,  Nos.  4  and  5.  They  are  not  the  law  and  were 
properly  refused.    24  R.  C.  L.  779. 

The  jury  evidently  believed  the  girl's  testimony,  and 
the  verdict  is  amply  sustained  by  the  testimony. 

McCuLLocH,  C.  J.  Appellant  was  convicted  in  the 
circuit  court  of  Johnson  County  of  the  statutory  crime  of 
obtaining  carnal  knowledge  of  a  certain  unmarried  fe- 
male, by  virtue  of  **a  false  or  feigned  expressed  promise 
of  marriage."  Crawford  &  Moses'  Digest,  §  2414.  The 
principal  contention  here  is  that  the  testimony  is  not 
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sufficient  to  sustain  the  verdict,  in  that  the  testimony  of 
the  injured  female  was  not  corroborated  with  respect  to 
the  alleged  promise  of  marriage. 

Bertha  Ketcheside,  who  at  the  time  of  the  commis- 
sion of  the  offense  was  a  girl  of  about  eighteen  years  of 
age,  resided  with  her  widowed  mother  near  the  town  of 
Knoxville,  in  Johnson  County,  and  appellant,  a  young  un- 
married man,  lived  in  the  same  community.  According 
to  the  testimony  of  the  girl,  she  and  appellant  became  ac- 
quainted with  each  other  in  December,  1917,  and  from 
that  time  until  the  first  act  of  sexual  intercourse  between 
them  he  visited  her  frequently  and  his  attentions  to  her 
were  marked.  He  visited  her  every  Saturday  night  and 
Sunday  and  occasionally  other  nights  during  the  week. 
They  became  engaged  to  be  married  in  May,  1919,  and 
the  first  act  of  intercourse  occurred  on  the  night  of  the 
second  Saturday  in  October,  1919.  On  that  day,  accord- 
ing to  the  girPs  testimony,  they  set  the  date  for  their 
marriage,  which  was  to  take  place  at  the  county  fair  to 
be  held  on  October  16,  1919.  The  act  of  sexual  inter- 
course was  repeated  a  number  of  times  after  the  first 
act,  and  a  few  months  later  it  was  found  that  the  girl 
was  pregnant,  and  appellant  ceased  to  visit  her.  They 
met  at  the  county  fair  at  Clarksville  on  October  16,  for 
the  purpose,  as  the  girl  supposed,  of  being  married,  but 
appellant  asked  for  a  postponement  until  the  following 
Sunday,  and  when  they  returned  home  that  night  he  de- 
clared to  her  that  he  would  not  marry  her  at  all.  The 
baby  was  bom  on  April  7,  1920.  This  is  the  girl's  nar- 
rative of  her  relations  with  appellant,  who  admitted  on 
the  witness  stand  that  he  had  intercourse  with  her  at  the 
first  time  and  place  which  she  described,  and  frequently 
thereafter  as  late  as  in  December,  1919,  but  he  denied  that 
he  had  ever  promised  to  marry  the  girl. 

The  alleged  acts  of  sexual  intercourse  being  admit- 
ted, corroboration  of  the  testimony  of  the  injured  girl 
on  that  issue  was  not  essential  to  a  conviction.  It  was, 
however,  essential  that  her  testimony  should  be  corrobo- 
rated as  to  the  alleged  promise  of  marriage,  and  we  are 
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of  the  opinion  that  there  was  sufficient  corroborating  tes- 
timony. She  testified  that  appellant  visited  her  weekly 
and  at  times  oftener  than  that  for  a  period  of  about  a 
year,  and  that  about  the  time  of  their  engagement  in  May, 
1917,  his  attentions  to  her  were  almost  entirely  exclusive 
of  the  attentions  to  her  of  any  other  young  man.  The  girl's 
mother  corroborated  her  testimony  in  this  respect  and 
stated  that  appellant  visited  the  girl  frequently — always 
as  often  as  once  a  week  and  sometimes  oftener — and  that 
during  the  summer  of  1919  no  other  young  men  were  vis- 
iting her.  This  is  sufficient  to  constitute  corroboration 
of  the  testimony  of  the  injured  girl,  and  was  a  circum- 
stance which  warranted  the  inference  that  there  was  an 
engagement  between  them  to  marry.  Lasater  v.  State, 
77  Ark.  4G8.  In  addition  to  those  circumstances,  we  are 
of  the  opinion  that  corroboration  is  found  in  the  con- 
tents of  a  letter  shown  to  have  been  written  by  appellant 
to  the  injured  girl  on  August  10,  1919,  in  which  he  re- 
ferred to  the  arrangement  for  them  to  be  married  at 
Clarksville  on  October  16.  The  girl  produced  the  letter 
at  the  trial  and  testified  that  it  was  one  that  she  re- 
ceived from  appellant,  and  that  she  kept  it  in  a  drawer 
at  her  mother's  house  with  other  letters  from  him  and 
had  burned  the  others,  but  by  accident  this  one  had  not 
been  burned.  The  girl's  sister  testified  that  this  letter 
was  in  the  same  handwriting  as  the  other  letters  which 
she  had  seen  in  the  drawer.  Appellant  admitted  that  he 
had  been  carrying  on  correspondence  with  the  girl.  This 
testimony,  when  taken  together,  warranted  the  jury  in 
finding  that  the  letter  produced  was  written  by  appel- 
lant, and,  if  so,  there  can  be  no  question  that  the  lan- 
guage of  the  letter  constituted  abundant  corroboration 
of  the  girl's  testimony  with  reference  to  the  promise  to 
marry. 

Error  of  the  court  is  assigned  in  refusing  to  give  the 
following  instruction : 

**You  are  instructed  that  social  attention  on  the  part 
of  defendant  is  not  in  itself  corroboration,  unless  you 
find  that  such  attention  was  exclusive,  and  was  such  as 
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to  raise  the  natural  presumption  that  an  engagement  ex- 
isted. In  other  words,  to  amount  to  corroboration,  social 
attention  must  be  such  as  usually  exists,  or  is  practiced, 
between  parties  who  are  engaged  to  be  married.'' 

This  instruction  was  erroneous  in  telling  the  jury 
that  the  social  attentions  on  the  part  of  appellant  to  the 
girl  could  not  be  taken  as  corroboration  unless  such  at- 
tentions were  exclusive.  This  amounted  to  an  instruc- 
tion on  the  weight  of  the  evidence,  for  it  can  not  be  said 
as  a  matter  of  law  that  the  testimony  of  marked  social 
attentions  by  a  young  man  to  a  girl  is  without  force  as 
a  circumstance  indicating  a  promise  to  marry  merely 
because  such  attentions  were  not  exclusive.  There  may 
be  cases  where  visits  and  social  attentions  of  young  men 
are  so  infrequent  that  it  should  be  said  as  a  matter  of  law 
they  were  not  sufficient  to  carry  any  force  as  testimony 
to  establish  a  promise  of  marriage,  but  it  would  be  going 
too  far  to  say  that,  because  the  attentions  were  not  ex- 
clusive of  the  attentions  of  the  man  to  other  females,  or 
of  the  attentions  of  other  men  to  the  injured  female  in 
question,  they  are  without  probative  force  as  indicating 
promise  of  marriage.  The  court  therefore  properly  re- 
fused to  give  this  instruction. 

Counsel  also  insists  that  the  court  erred  in  refusing 
to  give  instruction  number  5,  which  told  the  jury  that 
there  must  be  corroboration  of  the  promise  of  marriage 
as  well  as  of  the  alleged  act  of  intercourse,  but  this  was 
fully  covered  by  another  instruction  given  on  the  court's 
own  motion,  and  it  was  not  error  therefore  to  refuse  the 
instruction  requested  by  appellant,  even  though  it  was 
correct  in  form. 

We  find  no  error  in  the  record,  and  the  judgment  is 
therefore  affirmed. 
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Beard  v.  Beard. 
Opinion  delivered  March  21,  1921. 

Dower — dying  without  children — ancestral  estate. — Under  Craw- 
ford &  Moses'  Dig.,  §  3536,  providing  that  a  widow  shall  be  en- 
dowed in  fee  simple  in  one-half  of  the  real  estate  of  her  husband 
dying  without  children  where  said  estate  is  a  new  acquisition, 
and  not  an  ancestral  estate,  held  that  where  a  husband,  in  taking 
a  grant  from  his  father,  assumed  a  portion  of  a  mortgage  in- 
debtedness, the  huscand's  estate  was  a  new  acquisition,  though 
he  died  without  paying  such  assumed  indebtedness,  and  the 
widow's  dower  was  in  fee ;  there  being  no  children. 

Appeal  from  Mississippi  Chancery  Court,  Chicka- 
sawba  District;  Archer  Wheatley,  Chancellor;  affirmed. 

Driver  £  Simpson,  for  appellant. 

There  is  only  one  question  before  this  court,  and  that 
is  the  nature  of  the  estate  acquired  by  Don  P.  Beard  from 
his  father.  If  it  was  ancestral,  appellee  is  entitled  to 
dower  in  the  lands  for  life ;  if  the  lands  were  a  new  acqui- 
sition, she  is  entitled  to  dower  in  said  lands  in  fee.  Kel- 
ley's  Heirs  v.  McGuire  settles  the  principles  of  this  case. 
19  Ark.  401.  This  case  falls  within  the  rule  in  107  Ark. 
504.    See,  also,  97  Ark.  568;  98  Id.  568;  69  Id.  237. 

When  appellant,  the  father  of  appellee's  husband, 
conveyed  to  him  the  lands  in  question  with  the  burden  of 
a  $6,000  mort^irage,  the  assumption  of  payment  of 
same  by  appellee's  husband  could  not  in  any  way  or  man- 
ner render  the  estate  held  by  her  husband  any  other  than 
an  ancestral  estate,  and  the  case  should  be  reversed. 

Buck  £  Lasley,  for  appellee. 

The  only  question  is  whether  tlie  deed  executed  by 
appellant  to  Don  P.  Beard,  the  husband  of  appellee,  was 
a  deed  of  purchase  or  of  gift.  If  a  deed  of  purchase,  the 
land  was  a  new  acquisition,  and  appellee,  the  widow  of 
the  grantee,  was  entitled  to  dower  in  fee ;  if  a  deed  of  gift, 
the  estate  was  ancestral,  and  appellee  was  only  entitled  to 
dower  for  lifetime.  In  determining  whether  it  was  a  deed 
of  purchase  or  of  gift,  we  may  look  to  its  recitals,  and  a  re- 
cital in  the  deed  that  the  conveyance  is  made  for  a  valua- 
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ble  consideration  is  of  the  essence  of  the  contract  or  deed, 
and  it  was  not  competent  to  show  by  parol  evidence  that 
such  conveyance  was  a  deed  of  gift.  But  the  decree  is 
correct  for  other  reasons.  The  deed  contains  in  the  cove- 
nant clause  this  provision  ''and  we  covenant  with  Don 
P.  Beard  that  we  will  forever  warrant  and  defend  the 
title  to  said  lands  against  all  claims  whatever,  except  for 
a  deed  of  trust  amounting  to  six  thousand  dollars  which 
jthe  grantee,  Don  M.  Beard,  assumes  and  agrees  to  pay.'* 
Under  this  language  and  upon  delivery  of  the  deed,  Don 
P.  Beard  became  personally  liable  for  this  six  thousand 
dollars  against  the  land  and  could  have  been  sued  thereon 
and  a  judgment  taken  on  foreclosure,  and  further  if  the 
appellant  had  been  required  to  pay  any  part  of  this  debt 
he  would  have  had  a  cause  of  action  against  Don  P.  Beard 
for  the  amount  of- the  debt  so  paid  by  him.  42  Ark.  197; 
110  Id,  70.  The  deed  was  delivered,  and  the  lower  court 
was  right  in  its  findings.  110  Ark.  70;  128  Id.  320;  113 
Id.  289.  After  accepting  the  deed,  the  grantee  is  bound 
by  the  conditions  in  the  deed.  2  Devlin  on  Real  Estate, 
pp.  175-8;  47  Ark.  317;  50  Id.  433.  The  execution  and 
delivery  of  the  deed,  in  view  of  the  language  therein  con- 
taiiul,  is  sufficient  to  make  the  conveyance  one  of  pur- 
chase. In  addition,  the  proof  shows  a  valuable  considera- 
tion was  paid  by  the  son,  Don  P.  Beard,  other  than  the 
assumption  of  the  debt  mentioned  in  the  deed.  The  con- 
sideration was  a  mixed  one,  part  a  consideration  for 
value  and  part  love  and  affection.  98  Ark.  93;  Walker's 
Am.  Law  (4  ed.),  p.  409.  See,  also,  15  Ark.  555 ;  49  N.  E. 
479;  8  R.  C.  L.  965.  The  lower  court  properly  found  the 
issues  for  appellee.  It  was  a  purchase  and  not  one  of 
blood. 

McCuLLOcH,  C.  J.  Appellee  is  the  widow  of  Don  P. 
Beard,  deceased,  who  was  the  owner  of  a  tract  of  farm 
land  in  Mississippi  County,  and  the  only  question  in- 
volved in  the  present  controversy  is  whether  the  dece- 
dent held  the  lands  as  a  new  acquisition  by  purchase,  so 
as  to  give  his  widow  a  title  in  fee  to  her  dower  interest, 
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or  as  an  ancestral  estate,  so  as  to  limit  the  widow's 
dower  interest  to  an  estate  for  life. 

There  is  no  substantial  dispute  concerning  the  ma- 
terial facts  of  the  case.  The  lands  in  question  were 
ori^nally  owned  by  appellant,  W.  A.  Beard,  the  father 
of  Don  P.  Beard,  and  the  former  conveyed  the  lands  to 
the  latter  by  deed  of  conveyance  dated  June  16,  1917, 
reciting  a  consideration  of  **one  dollar  and  other  valua- 
ble considerations,''  and  also  containing  the  following 
recital :  '*It  is  expressly  understood  that  this  deed  is  made 
subject  to  a  deed  of  trust  now  on  the  lands  conveyed 
herein,  amounting  to  six  thousand  dollars,  held  by  the 
Mississippi  Valley  Trust  Company  of  St.  Louis,  Mis- 
souri, •  *  •  and  which  this  grantee,  Don  P.  Beard, 
assumes  and  agrees  to  pay." 

Coincident  with  the  execution  of  the  deed,  W.  A. 
Beard  voluntarily  executed  to  Don  P.  Beard  a  declara- 
tion in  writing  to  the  effect,  that  he,  the  said  W.  A.  Beard, 
would  ''pay  for  the  said  Don  P.  Board  to  the  Mississippi 
Valley  Trust  Company  of  St.  Louis,  Missouri,  or  its  as- 
sies, five  years  after  date  of  the  certain  deed  of  trust, 
at  which  said  deod  of  trust  becomes  due,  the  sum  of  three 
thousand  ($3,000)  dollars  to  apply  as  against  the  in- 
debtedness evidenced  by  said  deed  of  trust,  *.  *  • 
provided  title  to  said  real  estate  is  held  by  the  said  Don 
P.  Beard,  and  provided,  that  said  real  estate  is  owned  by 
the  said  Don  P.  Beard  in  person."  It  appears  from  the 
testimony  in  the  case  that  the  mortgage  debt  to  the  Mis- 
sissippi Valley  Trust  Companv  did  not  fall  due  for  five 
years,  and  before  its  maturity  Don  P.  Beard  died  without 
having  paid  any  of  the  debt. 

There  was  oral  testimony  to  the  effect  that  the  con- 
vevance  from  W.  A.  Beard  to  his  son  was  intended  as  a 
gift.  But  the  deed  of  conveyance  itself  contained  the  re- 
cital of  a  consideration  moving  from  the  grantee  to  pay 
one-half  of  the  mortgage  debt  which  he  assumed  by  the 
acceptance  of  the  conveyance.  The  proof  shows  that  the 
land  was  of  value  largely  in  excess  of  the  mortgage  debt, 
and  it  is  imdisputed  that  the  father  intended  to  make  a 
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gift  to  his  son  of  the  land  at  least  to  the  extent  of  the 
value  in  excess  of  one-half  of  the  mortgage  debt.  But  it 
is  equally  undisputed  that  the  son  ol)ligated  himself  by 
the  acceptance  of  the  deed  to  pay  one-half  of  the  debt, 
and  to  this  extent  he  received  the  title  by  purchase. 

It  has  become  the  settled  rule  in  this  State,  as  an- 
nounced in  the  decisions  of  this  court,  that  an  estate  can 
not,  legally  speaking,  come  partly  by  gift  and  partly  by 
purchase,  and  that,  *4n  order  to  constitute  a  gift  from  a 
parent  to  a  child  an  ancestral  estate,  within  the  mean- 
ing of  our  statute,  the  conveyance  must  be  made  entirely 
in  consideration  of  blood  and  without  any  consideration 
deemed  valuable  in  law;  and  if  such  deed  is  executed 
partly  for  a  valuable  consideration,  the  estate  acquired 
is  a  new  acquisition."  Martvn  v.  Martin,  98  Ark.  98;  Hill 
V.  Heard,  104  Ark.  23;  McElivee  v.  McElwcc,  142  Ark. 
560;  Earle  v.  Earlc,  145  Ark.  559. 

Counsel  for  appellant  attempts  to  bring  this  case 
within  the  rule  announced  in  Hoivard  v.  Grant,  107  Ark. 
504y  where  the  ancestor  has  become  the  equitable  owner  of 
land  under  a  title  bond,  and  the  purchase  price  was  paid 
by  the  personal  representative  after  the  death  of  the  an- 
cestor, and  we  held  that  the  estate  taken  by  the  heirs  was 
ancestral,  notwithstanding  that  purchase  price  was  thus 
paid.  This  case  does  not,  however,  fall  within  the  rule 
announced  in  that  case,  for  here  there  was  an  obligation 
on  the  part  of  the  grantee  to  pay  one-half  of  the  mort- 
gage debt  in  consideration  of  the  conveyance.  This  im- 
posed an  enforceable  obligation  on  him  {Felker  v.  Rice, 
110  Ark.  70;  Walker  v.  Mathis,  128  Ark.  317),  and  con- 
stituted a  valuable  consideration  for  the  conveyance.  The 
fact  that  the  consideration  was  inadequate  or  was  only 
in  part  a  consideration  for  the  conveyance  does  not  alter 
the  rule  that  an  estate  acquired  under  such  circumstances 
is  a  new  acquisition.  Nor  does  the  fact  that  the  grantee 
had  not  in  fact  paid  the  consideration  affect  the  applica- 
tion of  the  rule,  for,  the  obligation  being  a  valid  one,  it 
could  be  enforced  against  his  estate. 
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The  chancery  court  was  correct  in  holding  that  the 
estate  of  Don  P.  Beard  in  the  land  was  a  new  acquisition, 
and  that  the  widow  was  entitled  to  an  estate  in  fee  simple 
in  the  portion  allotted  to  her  as  dower. 

Affirmed. 


Greene  County  v.  Smith. 
Opinion  delivered  March  21,  1921. 

1.  Taxation — trust  estate. — ^Where,  under  an  instrument  desig- 
nated as  a  "declaration  of  trust,"  a  trust  estate  was  created  for 
the  purpose  of  acquiring  oil  and  gas  leases  in  a  foreign  State,  the 
interest  of  the  beneficiaries  in  leases  so  acquired  was  not  subject 
to  taxation  in  this  State,  under  Crawford  &  Moses'  Digest,  §  9853, 
providing  that  investments  in  bonds,  stocks,  joint-stock  compa- 
nies, or  otherwise,  of  persons  residing  in  this  State  shall  be  sub- 
ject to  taxation ;  the  term  "or  otherwise"  referring  to  investments 
of  the  same  class  to  which  the  specific  words  belong. 

2.  Taxation — oil  and  gas  leases  in  another  state. — An  interest 
in  oil  and  gas  leases  in  another  State  must  be  deemed  an  inter- 
est in  real  property,  and  not  taxable  in  this  State,  under  Craw- 
ford &  Moses'  Dig.,  §  9792. 

Appeal  from  Greene  Circuit  Court;  R.  H.  Dudley, 
Judge ;  aflBrmed. 

Jeff  Bratton,  for  appellant. 

The  finding  and  judgment  of  the  circuit  court  is 
contrary  to  the  law  and*the  evidence.  Under  the  Consti- 
tution 1874,  art.  16,  pars.  5,  6,  7,  all  property  in  this  State 
is  subject  to  taxation  except  certain  specified  exceptions 
and  stock  or  shares  in  a  trust  estate  like  this  one  are  not 
exempt  from  taxation.  See  Kirby's  Digest,  §  6873;  lb., 
§  6872;  87  Ark.  484;  act  147,  Acts  1919,  §  4;  43  Ark.  527. 
As  to  what  is  property,  see  37  Cyc.  781,  and  as  to  the 
place  of  taxation,  37  Cyc.  805.  The  stock  was  subject  to 
taxation.  41  Ark.  517.  And  in  this  State.  60  Ark.  473-4 ; 
33  Id.  195;  24  Cyc.  1074;  119  Ark.  369. 
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R.  P.  Taylor,  for  appellee. 

1.  There  is  no  bill  of  exceptions  in  the  case;  it  was 
not  filed  in  time.  118  Ark.  6;  303  Id.  46;  58  Id.  110;  42 
Id.  488,  C.  &  M.  Digest,  §  1323. 

2.  Appellants'  failure  to  abstract  the  petition  and 
evidence  is  fatal.  The  stocks  in  the  declaration  of  trust 
were  not  subject  to  taxation.  The  doctrine  of  ''ejiisdem 
generis''  forbids.  95  Ark.  114-16 ;  73  Id.  600-2 ;  105  Mass. 
519.  Appellee  was  exempt  from  paying  taxes  in  Arkan- 
sas on  property  in  Texas.  249  U.  S.  223 ;  C.  &  M.  Digest, 
§  9702 ;  64  Ark.  136.  A  lease  of  coal  beneatli  the  surface 
is  taxable.  105  Pa.  469.  See,  also,  C.  &  M.  Digest,  § 
9856.  The  lands  were  exempt.  97  Ark.  254;  C.  &  M. 
Dig.,  §§  750  to  771.  The  land  was  taxable  only  in  the 
State  of  the  domicile  of  the  owner.  The  judgment  is 
right. 

Wood,  J.  Under  a  certain  instrument  designated  as 
a  ''Declaration  of  Trust"  a  trust  estate  was  created 
known  as  the  ** Commercial  Lease  Syndicate,''  with  offices 
under  that  name  in  Paragould,  Arkansas,  and  such  other 
places  as  the  trustees  might  designate.  The  object  of  the 
trust,  as  declared  in  the  instrument,  was  ^*to  provide  a 
trust  in  which  various  persons  may  have  ownership 
rights,  the  assets  of  the  trust  to  be  managed  by  trustees, 
who  shall  be  free  from  the  direction  of  said  persons  hav- 
ing ownership  rights,  or  any  of  them.  The  persons  hav- 
ing ownership  rights  shall  be  trust  beneficiaries  only,  un- 
affected by  any  such  relation  as  that  of  partnership  or 
joint  stock  association."  It  is  declared  that  the  property 
acquired  shall  be  in  the  name  of  the  Commercial  Lease 
Syndicate  as  trustees,  the  property  to  be  held  for  the 
benefit  of  the  holders  of  trust  certificates.  Two  persons 
are  named  in  the  instrument  as  trustees,  and  it  is  de- 
clared, among  other  things,  that  they  **  shall  have  full 
power  to  do  all  things  which  in  their  judgment  are  neces- 
sary and  prudent  in  the  management  and  conduct  of  this 
trust."  It  is  declared  that  the  business  of  the  trust  shall 
be  the  purchase,  sale  and  exchange  of  oil,  gas  or  mineral 
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leases  or  lands,  or  interests  or  rights  in  such  leases  and 
lands,  and  the  development  of  such  leases  or  lands.  To 
this  end  the  trustees  are  specifically  authorized  and  em- 
powered to  buy,  sell  and  exchange  such  oil,  gas  and  min- 
eral leases  and  lands  and  to  develop  such  leases  or  lands. 
They  (the  trustees)  '*may  sell  and  dispose  of  any  part 
or  portion  of  all  the  trust  estate  free  and  clear  of  any 
claim  of  any  beneficiary  of  this  trust  or  holder  of  trust 
certificates."  The  holders  of  trust  certificates  have  the 
right  **to  receive  the  profits  that  may  be  apportioned  and 
paid  over  by  the  trustees  and  to  receive  a  proportionate 
part  of  the  corpus  of  the  trust  estate  at  the  time  of  the 
dissolution  of  the  trust.''  The  trustees  have  the  power 
under  the  instrument  to  appoint  a  substitute  or  substi- 
tutes who  shall  succeed  to  the  powers  and  duties  of  the 
persons  named  as  trustees.  The  instrument  was  signed 
by  the  two  persons  named  as  trustees.  The  trust  estate 
was  valued  at  $14,000,  and  the  interest  of  each  beneficiary 
is  to  be  represented  by  certificates  showing  that  he  is  the 
owner  of  such  proportion  of  the  estate  represented  by  the 
ratio  of  his  share,  which  shall  be  $100  or  some  integral 
multiple  thereof  to  $14,000.  The  instrument  contains 
various  other  provisions  which  it  is  unnecessary  to  set 
forth. 

The  trustees  issued  to  Griffin  Smith  a  certificate 
showing  that  he  was  the  owner  of  shares  in  the  syndicate 
to  the  amount  of  $3,000.  Before  issuing  the  certificates 
of  shares,  the  trustees  named  in  the  declaration  of  trust 
applied  for  and  received  from  the  State  Bank  Commis- 
sioner authority  to  sell  shares  in  the  property  held  in 
trust  under  the  declaration.  The  board  of  assessors  of 
Greene  County  assessed  the  certificate  issued  to  Smith  at 
$1,500.  Smith  instituted  this  action  in  the  county  court 
under  the  provisions  of  act  147  of  the  Acts  of  1919,  §  11, 
to  have  the  assessment  set  aside.  The  cause  was  heard 
upon  an  agreed  statement  of  facts  in  which  it  is  set  forth, 
among  other  things,  that  the  property  rights  of  Smith 
which  he  seeks  to  have  exempted  from  taxation  were  evi- 
denced bv  the  dodaration  of  trust  above  mentioned.  The 
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agreed  statement  of  facts  contains  this  recital:  **The 
only  property  in  which  the  said  Smith  holds  any  bene- 
ficial interest  or  ownership  whatever  by  reason  of  said 
declaration  and  certificates  consists  of  oil  and  gas  leases 
on  real  estate  in  the  State  of  Texas/'  Other  recitals  are 
set  forth  in  the  agreed  statement  of  facts,  and  the  declara- 
tion of  trust  is  made  an  exhibit  to  the  agreed  statement. 

The  county  court  sustained  the  assessment,  and  the 
circuit  court,  on  appeal,  entered  a  judgment  setting  aside 
and  vacating  the  same,  from  which  judgment  Greene 
County  prosecutes  this  appeal. 

1.  The  instrument  under  review,  designated  as  a 
*^ Declaration  of  Trust,''  is  unique,  but  the  beneficiaries 
under  it  are  not  stockholders  in  any  corporation  or  joint 
stock  company  within  the  meaning  of  any  of  the  provi- 
sions of  chapter  38  of  Crawford  &  Moses'  Digest.  The 
business  arrangement  set  forth  in  the  instrument  be- 
tween the  beneficiaries  and  the  trustees  was  one  by  which 
the  trustees  were  to  have  the  legal  title  to,  and  the  sole 
right  of  management  of,  certain  oil  and  gas  leases  on 
lands  in  the  State  of  Texas,  which  the  beneficiaries  were 
to  furnish  the  money  to  buy.  These  leases,  when  pur- 
chased, were  to  be  held,  developed,  and  otherwise  man- 
aged by  the  trustees  for  the  benefit  of  those  who  had  in- 
vested their  money  therein.  It  is  manifest,  when  the 
language  of  the  trust  instrument  is  considered  as  a  whole, 
that  it  was  not  the  purpose  of  the  trustees  or  the  bene- 
ficiaries to  create  anything  like  a  joint  stock  corporation 
or  company,  or  other  artificial  entity  separate  and  apart 
from  the  real  owners. 

We  conclude,  therefore,  that  the  individual  interest 
or  share  of  each  beneficiary  in  the  estate  created  by  the 
declaration  of  trust,  as  evidenced  by  the  certificates  is- 
sued, is  not  subject  to  taxation  under  section  9853  of 
Crawford  &  Moses '  Digest.  See  Hoadley  v.  County  Com- 
mission^rs,  150  Mass.  519;  Cropper  v.  Malley,  249  U.  S. 
223. 

Section  9853,  supra,  provides:  **A11  property, 
whether  real  or  personal,  in  this  ^tato,  and  all  moneys, 
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credits,  investments  in  bonds,  stocks,  joint  stock  com- 
panies, or  otherwise,  of  persons  residing  therein,  etc. 
*  *  *  shall  be  subject  to  taxation."  The  words  **or  other- 
wise," as  used  in  that  section  imder  the  rule  of  ejusdem 
generis^  refer  to  the  same  class  to  which  the  specific  words 
preceding  belong.  Hempstead  County  v.  Harkness,  73 
Ark.  600;  C,  R.  I.  &  P.  By.  Co.  v.  State,  95  Ark  114-116. 

2.  The  estate  in  which  the  appellee,  under  the  trust 
declaration,  owns  an  equitable  interest  is  real  estate  situ- 
ated in  the  State  of  Texas  and  is,  therefore,  not  taxable 
in  this  State.  Section  9792  of  Crawford  &  Moses'  Digest 
provides:  '*The  term  'real  property  and  lands,'  wher- 
ever used  in  this  act,  shall  be  held  to  mean  and  include 
not  only  the  land  itself,  whether  laid  out  in  town  lots  or 
otherwise,  with  all  things  therein  contained,  but  also  all 
buildings,  structures  and  improvements,  and  other  fix- 
tures of  whatever  kind  thereon,  and  all  rights  and  privi- 
leges belonging  or  in  anywise  appertaining  thereto."  For 
the  purpose  of  taxation,  a  lease  on  land  in  Texas  for  oil 
and  gas  production  is  real  property  and  not  subject  to 
taxation  in  this  State.  See  Union  Compress  Co.  v.  State, 
64  Ark.  136;  Consolidated  Coal  Co.  v.  Baker,  12  L.  R.  A. 
(111.)  247. 

The  judgment  of  the  circuit  court  is  therefore  cor- 
rer*t,  and  it  is  affirmed. 


MiTCHELIj   r.  LiNDLEV. 

Opinion  delivered  March  21,  1921. 

EVU>ENCE — OPINION  AS  TO  PARTY'S  FINANCES. — On  the  trial  of  a 
claim  of  a  father  for  money  aHeged  to  have  been  loaned  to  his  de- 
ceased son  with  which  to  buy  land,  where  a  bank  cashier  was  per- 
mitted to  testify  as  to  the  amount  of  decedent's  deposits  on  the 
day  he  purchased  the  farm  and  the  amount  drawn  out  by  him  on 
that  day,  the  question  whether  his  finances  or  accumulations  were 
such  that  he  could  carry  as  much  as  $1,500  in  cash  at  any  time 
was  properly  excluded,  as  usurping  the  function  of  the  jury. 
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2.  Executors  and  administrators — burden  op  proof  op  claim. — 
One  presenting  a  claim  against  a  decedent  for  an  alleged  loan 
not  evidenced  by  writing  had  the  burden  of  proving  the  debt. 

3.  Executors  and  administrators — claim — sufficiency  of  evi- 
dence.— On  trial  of  a  claim  for  an  alleged  loan  to  decedent,  a 
verdict  for  the  administrator  held  supported  by  the  evidence. 

Appeal  from  Jackson  Circuit  Court;  D.  H,  Coleman, 
Judge ;  affirmed. 

statement  of  facts. 

B.  F.  Mitchell  presented  his  claim  to  J.  W.  Lindley, 
administrator  of  the  estate  of  J.  C.  Mitchell,  deceased, 
for  money  alleged  to  have  been  loaned  decedent  with 
which  to  purchase  a  farm. 

The  probate  court  disallowed  the  claim,  and  B.  F. 
Mitchell  appealed  to  the  circuit  court.  The  evidence  ad- 
duced in  the  circuit  court  was  substantially  as  follows: 
On  the  25th  day  of  June,  1919,  J.  C.  Mitchell  purchased 
a  farm  in  Jackson  County,  Arkansas,  for  $1,925,  which 
was  paid  in  cash. 

According  to  the  testimony  of  Oscar  Mitchell  and 
Lillian  Mitchell,  the  brother  and  sister  of  J.  C.  Mitchell, 
the  latter  told  them  at  the  time  he  purchased  the  farm 
that  he  had  borrowed  $1,500  from  his  father  with  which 
to  pay  for  it.  After  he  had  purchased  the  farm,  J.  C. 
Mitchell  again  told  them  that  he  had  paid  for  the  farm 
by  borrowing  $1,500  from  his  father  and  with  $500  of  his 
own  money.  J.  C.  Mitchell  had  rented  some  land  on  the 
shares  in  1918,  and  there  were  twelve  bales  of  cotton  of 
the  share  crop  that  had  been  shipped  to  Memphis,  and 
Mitchell  had  drawn  $100  a  bale  on  this  cotton.  On  the 
25th  day  of  June,  1919,  Jie  had  about  $500  on  deposit  in 
the  bank  and  had  drawn  out  the  balance. 

According  to  the  testimony  of  E.  B.  Holt,  he  was 
cashier  of  the  Bank  of  Tuckerman,  and  J.  C.  Mitchell  had 
done  business  with  the  bank  for  two  or  three  years.  He 
paid  the  purchase  price  of  the  land  in  question  on  the 
26th  day  of  June,  1919,  in  cash.  lie  made  the  payment 
through  the  bank  and  delivered  to  Holt  three  packages 
of  currency  containing  $500  each  and  a  chock  for  $500. 
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B.  F.  ^litchell  carried  an  account  with  the  bank,  and  about 
a  year  before  this  had  withdrawn  more  than  $1,500.  B.  F. 
Mitchell  at  the  time  he  drew  out  his  money  was  given 
three  packages  of  $500  each  and  $100  in  gold.  The  $500 
packages  given  to  B.  F.  Mitchell  were  similar  to  the  ones 
paid  in  by  J.  C.  Mitchell  at  the  time  he  purchased  the 
land.  On  the  15th  day  of  May,  1919,  J.  C.  Mitchell  de- 
posited in  the  bank  $900  which  had  been  advanced  him 
on  his  cotton  which  he  had  shipped  to  Memphis.  Up  to 
the  24th  day  of  June,  1919,  J.  C.  Mitchell  had  drawn  out 
about  $350,  and  on  the  26th  day  of  Juno,  1919,  he  had  on 
deposit  in  the  bank  about  $550.  He  was  then  asked :  **  Was 
his  finances  such,  or  liis  at^cumulations  such,  that  he  could 
carry  as  much  as  $1,500  in  cash  at  any  timef  A.  **I  think 
not."  Upon  objections  made  by  the  administrator,  the 
answer  was  withdrawn  from  the  jury,  and  it  was  in- 
structed not  to  consider  it.  Counsel  for  B.  F.  Mitchell 
saved  exceptions  to  the  ruling  of  the  court. 

According  to  the  evidence  adduced  by  the  adminis- 
trator, J.  C.  Mitchell  bought  and  paid  for  the  land  on 
June  26,  1919.  He  died  on  the  19th  day  of  September, 
1919.  No  note  or  other  evidence  of  indebtedness  signed 
by  J.  C.  Mitchell  was  presented  to  the  administrator  1)V 
B.  F.  Mitchell. 

According  to  the  testimony  of  Dan  Pierce  and  John 
IT.  Pierce,  B.  F.  Mitchell  told  them,  before  the  death  of 
his  son,  J.  C.  Mitchell,  that  the  latter  had  bought  the  farm 
and  paid  for  it  with  his  own  money. 

On  cross-examination  they  stated  that  B.  F.  Mitchell 
told  them  that  his  son  had  the  money  of  his  own  to  pay 
for  the  farm.  B.  F.  IVIitchell  denied  that  he  had  had  the 
above  conversation  with  Dan  and  J.  H.  Pierce. 

The  jury  found  for  the  administrator,  and  the  case 
is  here  on  appeal. 

John  W.  &  Jos.  M.  Stayton,  for  appellant. 

1.  The  court  erred  in  excluding  the  testimony  of 
Mr.  Holt  from  the  jury  regarding  the  Inancial  condition 
of  J.  C.  Mitchell,  deceased.     Evidence  of  the  probability 
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of  a  loan  being  made  was  certainly  competent.  168  111. 
419 ;  85  Id.  611 ;  109  111.  App.  358 ;  129  Id.  96 ;  66  Atl.  1049 ; 
1  Wigmore  on  Ev.  38. 

Failure  to  make  claim  when  occasion  therefor  exists 
has  some  tendency  to  prove  the  invalidity  or  nonexist- 
ence of  the  claim.  81  Mich.  172  and  notes.  See  also  to 
same  effect.  33  Vt.  639 ;  104  Ala.  222 ;  129  Mich.  429 ;  31 
Ind.  App.  151;  58  Md.  442;  11  Conn.  375;  109  Me.  537. 
It  was  therefore  error  to  exclude  the  evidence  of  Mr.  Holt 
as  to  the  financial  condition  of  the  decoased,  and  the  error 
is  prejudicial. 

"^  2.  The  evidence  is  not  sufficient  to  justify  the  ver- 
dict. 

Hart,  J.  (after  stating  the  facts).  It  is  first  con- 
tended by  counsel  for  appellant  that  the  court  erred  in 
excluding  from  the  jury  the  testimony  of  Holt  with  re- 
gard to  the  financial  condition  of  J.  C.  Mitchell,  deceased, 
as  follows:  **Was  his  finances  such,  or  his  accumulations 
such,  that  he  could  carry  as  much  as  $1,500  in  cash,  at 
anytime?"  A.  **  I  think  not. "  Counsel  contend  that  the 
above  testimony  was  competent  as  tending  to  show  that 
the  financial  condition  of  J.  C.  Mitchell  was  such  that  lui 
was  not  likely  to  have  had  $1,500  at  the  time  he  purchased 
the  farm. 

We  can  not  agree  with  counsel  in  this  contention. 
The  cashier  was  permitted  to  state  the  amount  of  money 
J.  C.  Mitchell  had  on  deposit  in  the  bank  during  the  year 
1919,  the  amount  he  drew  out,  and  the  amount  he  had  on 
hand  on  the  day  he  purchased  the  farm.  This  was  all  that 
the  witness  knew  about  the  financial  condition  of  J.  C. 
Mitchell.  The  testimony  was  conflicting  as  to  whether 
or  not  he  had  the  money  with  which  to  pay  the  whole' 
purchase  price  of  the  farm,  and  it  was  a  question  for  the 
jury  to  determine  whether  or  not  he  borrowed  the  $1,500 
from  his  father  with  which  to  pay  a  part  of  the  purchase 
price  of  the  farm.  The  witness  could  only  state  the  facts 
within  his  knowledge  relating  to  the  financial  condition 
of  J.  C.  Mitchell  and  his  ability  to  pay  cash  for  the  farm 
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at  the  time  he  purchased  it.  It  would  not  be  competent 
for  him  to  give  his  opinion  as  to  his  ability  to  pay  cash 
for  the  farm.  That  was  the  precise  question  for  the  jury 
to  determine.  To  allow  the  witness  to  express  his  opin- 
ion as  to  whether  or  not  J.  C.  Mitchell  had  $1,500  in  cash 
would  be  to  allow  the  witness  to  usurp  the  functions  of  the 
jury.  The  court  allowed  the  witness  to  testify  as  to  all 
matters  within  his  knowledge  relating  to  the  financial 
condition  of  J.  C.  Mitchell  and  properly  excluded  from 
the  jury  the  opinion  of  the  witness  with  regard  thereto. 

It  is  also  insisted  by  counsel  for  appellant  that  the 
evidence  is  not  suiBcient  to  justify  the  verdict.  We  can 
not  agree  with  counsel  in  this  contention.  Appellant  did 
not  introduce  in  evidence  any  note  or  other  instrument 
of  writing  signed  by  J.  C.  Mitchell  in  which  he  promised 
to  pay  appellant  $1,500  or  any  other  sum.  The  burden 
was  upon  appellant  to  prove  his  debt.  He  only  did  this 
by  the  testimony  of  witnesses  who  said  that  J.  C.  Mitchell 
told  them  that  he  had  borrowed  $1,500  from  his  father 
with  which  to  pay  for  the  land  in  question. 

On  the  other  hand,  two  witnesses  for  appellee  testified 
that  appellant  had  admitted  to  them  that  his  son  had  paid 
for  the  land  with  his  own  money.  Therefore,  the  evidence 
was  sufficient  to  support  the  verdict,  and  the  judgment 
must  be  affirmed. 


WiLMOT  V,  West. 
Opinion  delivered  March  21,  1921. 

1.  Contracts — substantial  performance. — In  a  suit  on  a  buildingr 
contract,  the  finding  of  the  chancellor  that  there  had  been  a  sub- 
stantial compliance  with  the  contract  held  not  against  the  pre« 
ponderance  of  the  evidence. 

2.  Arbitration  and  award — agreement. — ^Where,  in  a  suit  on  a 
building  contract,  the  parties  agreed  that  the  court  might  ap* 
point  two  disinterested  persons  to  examine  the  work  and  ascertain 
its  actual  value,  the  contractor  could  not  complain  that  the  value 
of  the  work  was  ascertained  in  that  way. 
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Appeal  from  Garland  Chancery  Court;  J,  1\  II en- 
derscm,  Chancellor;  affinned. 

STATEMENT  OF  FACTS. 

E.  O.  West  brought  suit  in  equity  ap^ainst  S.  G. 
Wilmot  for  $1,884.35,  alleged  to  be  due  him  for  materials 
furnished  and  labor  performed  in  making  certain  im- 
provements upon  a  two-story  frame  dwelling  house  in 
the  city  of  Hot  Springs,  Arkansas,  belonging  to  S.  G. 
Wilmot,  and  also  to  have  the  amount  recovered  dechired 
to  be  a  lien  on  the  house  and  the  lot  upon  which  it  is  situ- 
ated. 

E.  B.  ilooney  also  brought  suit  in  equity  against 
S.  G.  Wilmot  to  recover  $300  for  materials  furnished  ami 
labor  performed  upon  the  same  house  under  a  sub-con- 
tract with  West  and  to  have  the  amount  recovered  de- 
clared a  lien  upon  said  house  and  lot.  The  two  suits  were 
consolidated  and  tried  together  upon  a  state  of  facts 
substantially  as  follows: 

Mrs.  S.  G.  Wilmot  owned  a  two-story  frame  house 
situated  on  a  lot  in  Hot  Springs,  Arkansas,  which  she 
had  purchased  for  $5,000.  She  wished  to  have  material 
alterations  and  repairs  made  on  the  property,  and  in 
September,  1917,  entered  into  a  written  contract  with 
E.  0.  West  for  that  purpose.  The  contract  provided  that 
the  repairs  should  be  constructed  in  accordance  with  th(» 
specifications  accompanying  the  contract,  and  that  all  the 
materials  furnished  and  the  labor  done  should  be  fur- 
nished and  executed  in  a  first-class  and  workmanlike 
manner.  The  consideration  recited  was  $2,655.  The 
specifications  provided  for  the  excavation  for  front  steps 
and  a  driveway  on  the  lot.  It  provided  for  a  concrete 
retaining  wall,  a  concrete  walk,  and  other  concrete  work. 
It  also  provided  for  a  cobblestone  fence,  120  feet  long, 
12  inches  thick,  and  not  to  exceed  210  feet  high.  It  pro- 
vided that  the  contractor  might  use  all  the  materials 
taken  out  of  the  building  available  to  be  re-used  and  fur- 
nish the  rest  of  the  materials  except  as  specified  in  the 
contract.    The  owner  was  to  furnish  shingles  for  the  roof 
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of  the  porch  and  the  garage.  The  garage  was  to  be  one- 
story  and  of  the  size  and  specifications  provided  in  the 
contract.  The  contract  also  provided  for  a  butler's  pan- 
try, a  kitchen,  and  a  sleeping  porch  of  the  kind  and 
character  designated  in  the  specifications.  It  provided 
for  an  extension  of  the  front  porch  and  the  kind  and 
character  of  materials  to  be  used  in  constructing  and 
roofing  it. 

Subsequently  Mrs.  Wilmot  made  additional  agree- 
ments with  West  for  material  changes  and  alterations  in 
her  plans  for  repairing  the  dwelling  house.  The  sleeping 
porch  was  changed  into  a  room,  and  the  front  porch  was 
altered  so  as  to  make  it  two  stories  high  with  a  sleeping 
porch  on  the  second  story.  The  plans  for  the  garage  were 
changed  so  as  to  make  it  two  stories  high.  The  roofs  of 
the  garage  and  of  the  front  porch  were  changed  from 
shingle  to  some  sort  of  composition  roofs.  This  was  done 
because  the  change  of  the  front  porch  from  one  story  to 
two  stories  and  of  the  garage  would  make  the  roof  so  flat 
that  it  was  not  practical  to  have  a  shingle  roof  on  either 
of  them.  Numerous  other  changes  in  the  plans  for  the 
repairs  of  the  interior  of  the  house  were  agreed  upon  be- 
tween the  parties. 

When  the  repairs  were  near  completion,  Mrs.  Wilmot 
called  in  F.  J.  W.  Hart,  an  architect  of  thirty  years'  ex- 
perience, to  inspect  the  work  which  had  been  done  by  Mr. 
West.  Mr.  Hart  testified  that  the  hardwood  floors  put 
in  by  West  were  better  than  the  average,  but  that  the  gen- 
eral character  of  the  work  done  by  West  on  the  re- 
mainder of  the  building  was  of  very  common  grade.  He 
stated  in  detail  the  defects  in  the  work. 

Mrs.  Wilmot  also  testified  in  detail  about  the  de- 
fects in  the  materials  furnished  and  the  work  done  by  Mr. 
West  on  the  house.  Her  husband  was  her  agent  in  mak- 
ing the  contract,  and  he  also  testified  that  neither  the 
materials  nor  the  workmanship  came  up  to  the  specifi- 
cations required  by  the  contract. 

E.  B.  Mooney  was  a  sub-contractor  under  E.  0. 
West  and  did  the  stone  work  required  by  the  contract 
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for  West.  Certain  changes  in  the  stone  work  were  agreed 
upon  by  the  parties  during  the  progress  of  the  work. 
West  and  Mooney  were  witnesses  for  each  other.  Each 
testified  that  the  work  strictly  came  up  to  the  specifi- 
cations of  the  original  contract  except  where  alterations 
were  agreed  upon  between  the  parties,  and  that  where 
alterations  were  agreed  upon,  the  work  both  in  regard 
to  workmanship  and  materials  came  up  to  the  specifica- 
tions of  the  contract.  They  also  testified  that,  after  the 
contract  had  been  completed,  Mrs.  Wilmot  went  with 
them  to  the  building  and  examined  the  repairs  in  detail, 
and  admitted  to  them  that  the  work  done  and  the  ma- 
terials used  came  up  to  the  specifications  of  the  contract 
and  that  she  owed  them  respectively  the  amounts  claimed. 
Each  claimed  the  amount  sued  for  in  this  action. 

During  the  progress  of  the  trial  the  chancellor  ap- 
pointed, with  the  consent  of  the  parties,  two  persons  to 
make  an  examination  of  the  work  and  materials  used 
and  to  make  a  report  to  him  thereof.  The  men  appointed 
were  empowered  to  take  additional  testimony  if  neces- 
sary. They  made  their  report  to  the  court  of  the  amounts 
which  should  be  allowed  West  and  Mooney,  and  the  court 
substantially  followed  their  report  in  making  its  finding 
of  the  amounts  due  by  Mrs.  Wilmot  to  West  and  Mooney. 

Two  witnesses  testified  that  it  would  be  difficult  to 
tell  whether  the  materials  came  up  to  specifications  after 
they  had  been  put  into  the  building.  One  of  them  said 
that  it  was  not  a  first-class  job,  and  the  other  stated  that 
it  looked  to  be  a  fair  job.  Two  other  witnesses  testified 
that  the  reputation  of  Hart  in  the  community  for  truth 
was  bad.  Other  testimony  will  be  stated  or  referred  to  in 
the  opinion. 

The  chancellor  was  of  the  opinion  that  E.  0.  West 
should  recover  of  Mrs.  S.  G.  Wilmot  the  sum  of  $1,154.18, 
and  that  E.  B.  Mooney  should  recover  of  her  the  sum  of 
$300.  It  was  decreed  that  these  sums  should  be  a  lien 
upon  the  lot  and  dwelling  house  in  question,  and  that  the 
house  and  lot  should  be  sold  for  the  purpose  of  paying 
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the  amounts  found  to  be  clue  West  and  Mooney  respec- 
tiv^ely,  if  payment  was  not  made  to  them  within  thirty 
days  after  the  date  of  the  decree. 

To  reverse  the  decree,  Mrs.  S.  G.  Wilmot  has  duly 
prosecuted  this  appeal. 

C.  Floyd  Huff  and  James  E.  Hogne,  for  appellants. 

Appellee  was  entitled  to  recover  nothing  under  any 
of  his  contracts.  There  was  a  failure  to  comply  witli 
them  all  and  an  open  disregard  of  their  provisions. 
There  can  be  no  recovery  where  there  is  an  entire  con- 
tract with  a  stipulated  price  for  the  whole  work,  and  only 
a  part  thereof  is  performed. 

The  words  ''workmanlike  manner"  have  been  judi- 
cially construed.  64  Ark.  34-7;  58  Mo.  146;  Wright 
(Ohio)  229,  230.  Appellee  was  not  entitled  to  recover 
under  any  of  his  contracts  as  he  failed  to  comply  with 
them.  102  Ark.  152  and  cases  cited;  86  Ark.  570.  And 
he  had  no  lien  on  the  building  erected.  133  Ark.  277. 
Where  there  is  a  lack  of  substantial  compliance  by  a  con- 
tractor, he  can  not  recover  or  establish  a  lien.  86  Ark. 
570;  133  Id.  277;  100  Id.  166;  79  Id.  506.  Neither  the 
work  nor  the  materials  were  first-class,  and  the  work  was 
not  done  in  a  workmanlike  manner  in  accordance  with 
the  contract.  They  violated  the  contract  in  many  re- 
spects, and  the  work  was  never  accepted  as  satisfactory 
or  in  compliance  with  the  specifications  and  contract.  In 
the  Mooney  case  the  same  claim  is  made  and  he  never 
filled  his  contract. 

It  was  error  to  allow  a  recovery  on  a  quantum  mer- 
tdt,  as  no  deductions  were  made  for  defective  work  or 
materials. 

A.  B.  B elding  and  A.  J.  Murphy,  for  appellees. 

All  the  work  except  the  garage  was  passed  on  and 
approved  by  Mrs.  Wilmot  and  Hart,  also  the  prices  on 
everything.  All  the  matters  were  passed  on  by  the  com- 
missioners and  aU  proper  credits  allowed.  The  contracts 
were  plain,  definite  and  unambiguous   and  well  under- 
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stood  by  both  parties.  Mrs.  Wilmot  was  not  deceived, 
and  she  knew  what  the  cost  of  the  alterations  would  be, 
and  the  price  was  agreed  upon.  Mrs.  Wilmot  was  not 
deceived,  and  a  definite  and  fixed  price  was  fixed  and 
agreed  upon.  The  burden  of  proof  was  on  appellants 
to  sustain  their  contention,  and  they  have  failed.  The 
findings  of  the  chancellor  are  sustained  by  the  evidence, 
and  the  decree  in  both  cases  should  be  affirmed. 

Hart,  J.  (after  stating  the  facts).  To  reverse  the 
decree,  counsel  for  appellant  invoke  the  rule  laid  down  in 
Harris  v.  Graham,  86  Ark.  570,  and  later  cases  to  the  ef- 
fect that  where  there  has  been  a  lack  of  substantial  per- 
formance of  a  contract  by  a  contractor,  he  can  not  estab- 
lish a  lien  upon  the  property.  We  can  not  agree  with 
counsel  for  appellant  in  their  contention.  The  chancellor 
found  that  there  had  been  a  substantial  compliance  with 
the  contract  by  both  West  and  Mooney.  It  cannot  be  said 
that  his  finding  of  fact  in  this  respect  is  against  the 
preponderance  of  the  evidence. 

The  record  comprises  five  hundred  and  thirty-four 
pages  of  type-written  matter,  and  it  will  therefore  be  im- 
practical to  set  out  an  abstract,  or  even  a  synopsis  of  all 
the  testimony.  Indeed,  to  do  so  would  serve  no  useful 
purpose.  The  testimony  is  in  direct  and  irreconcilable 
conflict,  and  we  deem  it  sufficient  to  say  that  we  have 
given  all  of  it  careful  consideration. 

In  the  first  place,  it  may  be  stated  that  West  and 
Mooney  both  testified  that  after  the  work  had  been  fin- 
ished Mrs.  Wilmot  went  to  the  house  and  examined  the 
work  in  detail.  She  expressed  herself  to  them  as  being 
satisfied  with  the  work  done  by  them  as  well  as  the  mate- 
rials used  in  doing  it.  She  said  that  she  had  been  caused 
some  dissatisfaction  by  her  husband's  employing  Mr. 
Hart,  an  architect,  to  look  over  the  work,  and  his  re- 
port ;  but  that  she  had  great  confidence  in  Mr.  West,  and 
after  examining  the  house  she  was  satisfied  that  he  had 
made  the  repairs  in  accordance  with  his  agreement. 
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It  may  be  noted  here  that  numerous  changes  were 
made  in  the  plans  during  the  progress  of  the  work.  This 
indicates  that  Mrs.  Wilmot  was  present  and  examined 
the  work  as  it  progressed.  She  made  no  complaint  dur- 
ing all  this  time  concerning  the  workmanship  or  the  ma- 
terials used.  It  is  true  that  Hart,  the  architect,  stated 
that  the  general  character  of  the  work  was  bad.  But  in 
this  respect  he  is  directly  contradicted  by  the  two  men 
appointed  by  the  chancellor  to  examine  the  work  and  to 
make  a  report  thereon  to  him. 

J.  D.  Brock  and  Eugene  Patton  were  appointed  by 
the  court  with  the  consent  of  the  parties  to  make  an  ex- 
amination of  the  work  done  by  West  and  Mooney  for 
Mrs.  Wilmot.  They  were  directed  to  ascertain  the  actual 
value  of  the  work  as  per  prices  charged  for  such  work 
at  the  time  the  same  was  done  and  were  empowered  to 
hear  evidence  of  witnesses  as  to  the  same.  The  order  pro- 
vided that  the  parties  to  the  suit  might  be  present  at  the 
examination  of  the  work.  Patton  and  Brock  examined 
the  work  and  filed  a  detailed  report  to  the  court  of  the 
results  of  their  examination.  They  reported  that  they 
had  inspected  and  appraised  the  work  done  and  the  ma- 
terials used  in  repairing  the  house.  They  further  re- 
ported that  where  all  risk  is  assumed  by  the  builder,  and 
the  contractor  only  charges  a  commission  for  superin- 
tending or  carrying  on  the  work,  ten  per  cent,  of  the 
cost  of  the  labor  and  materials  is  the  usual  amount  al- 
lowed him.  West  and  Mooney  testified  that  their  profits 
were  no  greater  than  ten  per  cent,  of  the  cost  of  the  labor 
and  the  materials. 

It  is  true  that  two  carpenters  employed  by  ^[rs.  AVil- 
mot  testified  that  it  was  impossible  to  ascertain  what 
kind  of  materials  went  into  the  building;  but,  if  their  tes- 
timony should  be  accepted  as  true,  it  would  not  help  Mrs. 
Wilmot  any,  for  it  would  with  equal  force  lessen  the  credit 
which  should  be  given  to  Hart's  testimony.  This  would 
leave  West  and  Mooney  testifying  that  they  had  per- 
formed the  contract  in  accordance  with  their  contract, 
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and  Mrs.  Wilmot  and  her  husband  testifying  to  the  con- 
trary. Brock  and  Patton  were  appointed  by  the  court  as 
disinterested  persons  with  the  consent  of  both  parties  for 
the  express  purpose  of  examining  in  detail  the  work  done 
and  materials  used  in  the  repair  of  the  house  and  prem- 
ises. Their  report  showed  that  they  made  a  careful  and 
detailed  examination  as  they  were  ordered  to  do.  Their 
report  also  shows  that  Mrs.  Wilmot  was  indebted  in  the 
respective  amounts  found  by  the  chancellor,  and,  as  above 
stated,  when  all  the  surrounding  circumstances  are  con- 
sidered, we  do  not  think  it  can  be  said  that  the  finding 
of  the  chancellor,  in  this  respect,  is  against  the  preponder- 
ance of  the  evidence. 

E.  0.  West  has  taken  a  cross-appeal,  and  it  is  ear- 
nestly insisted  by  his  counsel  that  he  is  entitled  to  the 
amount  sued  for,  instead  of  the  amount*  allowed  him  by 
the  chancery  court.  He  bases  his  contention  upon  the 
fact  that  the  parties  made  a  contract,  and  that  the  evi- 
dence shows  that  West  is  entitled  to  the  amount  sued  for 
under  his  contract.  But  little  need  be  said  on  this  branch 
of  the  case.  As  we  have  just  seen  Brock  and  Patton,  with 
the  consent  of  the  parties  to  this  lawsuit,  were  appointed 
to  inspect  the  work  and  make  a  report  as  to  its  value. 
Brock  and  Patton  made  a  detailed  report  in  accordance 
with  the  order  appointing  them,  and  it  can  not  be  said 
that  their  finding  is  against  the  express  contract  made 
by  the  parties.  The  parties  agreed  that  they  should 
ascertain  the  actual  value  of  the  work  done  by  West  as 
per  prices  charged  for  such  work  at  the  time  same  was 
done,  and  they  are  in  no  attitude  to  complain  now  that 
this  was  done. 

Therefore  the  decree  will  be  affirmed. 
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Williams  v.  Walker. 
Opinion  delivered  March  21,  1921. 

1.  Appeal  and  error — amendment  of  pleadings  to  conform  to  evi- 
dence.— Pleadings  will  not  be  treated  on  appeal  to  conform  to 
an  issue  raised  by  the  evidence  where  it  is  apparent  that  the  issue 
was  not  fully  developed. 

2.  Partnership — evidence. — A  finding  of  the  existence  of  a  part- 
nership held  not  contrary  to  the  preponderance  of  the  evidence. 

3.  Limitation  of  actions — partnership  accounting. — The  relation 
between  copartners  does  not  create  such  a  trust  as  will  exempt  a 
bill  for  an  accounting  and  settlement  from  the  operation  of  the 
statute  of  limitations. 

4-  Limitation  of  actions — partnership  accounting. — The  statute 
of  limitations  of  three  years  is  applicable  to  an  action  for  an  ac- 
counting between  partners. 

5.  Limitation  of  actions — partnership  accounting. — A  suit  for 
an  accounting  by  one  member  of  a  partnership,  formed  to  pur- 
chase collateral  securities  from  a  pledgee,  was  not  barred  where 
the  partnership  had  not  been  dissolved,  repudiated  or  settled  at 
the  time  of  Aling  of  the  suit. 

Appeal  from  St.  Francis  Chancery  Court;  A.  L. 
Hutchins,  Chancellor ;  affirmed. 

L,  C.  Going,  for  appellant. 

1.  The  findings  of  the  court  are  against  the  clear 
preponderance  of  the  evidence.  The  plaintiff's  claim 
was  not  established  as  the  law  requires. 

2.  The  claim  is  barred  by  the  statute  of  limitations. 
U  Ark.  62. 

The  three-year  statute  of  limitation  is  applicable  to 
an  action  for  an  accounting  between  partners.  92  N.  Y. 
S.  904 ;  102  App.  Div.  589 ;  56  S.  W.  418 ;  10  Ky.  Law.  Rep. 
448 ;  10  0.  C.  D.  71 ;  181  Pac.  437 ;  14  Ark.  192 ;  20  R.  C.  L. 
216,  §  259.  The  burden  was  on  the  plaintiff  to  show  that 
his  action  was  not  barred.  69  Ark.  311 ;  64  Id.  26 ;  27  Id. 
343,  500. 

An  action  is  commenced  when  the  complaint  is  filed 
and  summons  issued.  104  Ark.  627.  Since  no  summons 
was  ever  issued  on  the  cross-complaint  of  appellee,  no 
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action  was  commenced  imtil  appellant  filed  his  answer  on 
March  5,  1920. 

J.  W.  Morrow,  for  appellee. 

1.  The  chancellor  found  that  Walker  was  correct  in 
his  contention,  and  his  finding  is  not  against  the  clear  pre- 
ponderance of  the  evidence.  Walker  owned  a  half  inter- 
est in  the  funds,  as  the  e\idence  shows  and  as  the  chan- 
cellor found. 

2.  Walker  is  not  barred  by  any  statute  of  limita- 
tions. Williams  occupied  toward  Walker  a  position  of 
trust,  and  the  statute  does  not  run.  The  law  is  so  clear 
that  authorities  need  not  be  cited. 

Smith,  J.  This  litigation  was  begun  September  8, 
1917,  when  the  First  National  Bank  of  Forrest  City  filed 
a  bill  against  Eugene  Williams  and  George  P.  AValker,  to 
foreclose  a  mortgage.  No  defense  was  made  to  the  suit, 
but  on  November  18,  1918,  Walker  filed  a  cross-bill 
against  Williams,  in  which  he  alleged  that  he  and  Wil- 
liams had  entered  into  a  partnership  whereby,  for  a  con- 
sideration of  $7,500,  they  had  purchased  from  Cook,  Gray 
&  Co.,  of  Memphis,  Tennessee,  certain  collaterals  of  the 
J.  W.  Beck  Company,  of  Forrest  City,  deposited  with 
Cook,  Gray  &  Company  to  secure  an  indebtedness  of  the 
Beck  Company.  Williams  filed  an  answer  to  the  cross- 
complaint  on  March  5,  1920,  in  which  he  denied  the  ex- 
istence of  a  copartnership.  In  addition,  Williams  al- 
leged that  the  cause  of  action  sued  upon  was  barred  by  the 
statute  of  limitations. 

The  issues  are  stated  in  appellant's  brief  as  follows: 
**The  two  questions  raised  by  the  pleadings  may  be  con- 
cretely stated  as  follows: 

*  *  Did  Williams,  for  the  benefit  of  himself  and  Walker, 
as  the  result  of  a  partnership  arrangement,  purchase  from 
Cook,  Gray  &  Co.,  the  collateral  of  the  J.  W.  Beck  Com- 
pany, and  did  appellee.  Walker,  own  an  undivided  one- 
half  interest  in  the  profits  arising  from  that  partner- 
ship? 
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*' Second.  If  any  cause  of  action  has  existed  in 
favor  of  Walker  and  against  Williams  on  account  of  said 
partnership  arrangement,  has  the  statute  of  limitation 
barred  the  same?'' 

These  were  the  issues  raised  by  the  pleadings,  and, 
after  thus  stating  them  in  his  brief,  appellant  also  ques- 
tions the  right  of  Walker  to  the  relief  prayed  upon  the 
ground  that,  if  he  was  interested  in  the  purchase  of  this 
collateral  from  Cook,  Gray  &  Company,  he  concealed  that 
interest  from  his  creditors  by  taking  an  assignment  of 
the  collateral  to  Eugene  Williams  individually,  instead 
of  to  himeslf  and  Williams. 

But,  as  has  been  said,  no  such  issue  wa  sraised  in 
the  pleadings.  The  deposition  of  Walker  was  taken  a 
second  time,  and  it  was  then  that,  upon  his  cross-examina- 
tioii,  he  stated  that  he  was  in  financial  difficulty  and  did 
not  want  anything  in  his  name.  But  no  attempt  was 
made  to  develop  the  extent  of  his  financial  difficulty.  He 
may  or  may  not  have  been  insolvent.  He  was  further 
asked  on  his  cross-examination :  *  *  When  did  your  finan- 
cial condition  get  better,"  and  he  ansW/cred,  *' Since 
1916."  His  solvency  appears  to  have  been  conceded  at 
the  time  of  the  trial.  It  appeared  that  he  owed  the  Beck 
Company  a  personal  indebtedness,  and  that  he  had  en- 
dorsed for  that  company  to  Cook,  Gray  &  Company ;  but 
it  is  not  shown  that  lie  was  otherwise  indebted. 

The  creditor  who  sold  the  collateral  was  Cook,  Gray 
&  Company,  and  it  must  be  assumed  that  company  knew 
of  Walker's  indebtedness  to  the  Beck  Company,  and  of 
his  liability  as  an  endorser  for  that  company.  In  fact. 
Cook,  Gray  &  Company  had  employed  Walker  to  assist 
in  the  collection  of  the  collateral,  which  was  later  sold, 
and  it  was  while  thus  employed  that  the  offer  to  sell  to 
him  was  made,  and  the  offer  to  sell  included  his  own  in- 
debtedness. 

We  think  this  testimony  is  not  sufficient  to  require 
us  to  treat  the  pleadings  as  being  amended  to  raise 
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the  issue  that  Walker ^s  purchase  was  in  fraud  of  his 
creditors. 

The  testimony  of  Williams  and  Walker  is  in  irrecon- 
cilable conflict,  and  numerous  circumstances  are  pointed 
out  contradicting  and  corroborating  each  of  them.  The 
testimony  may  be  summarized  as  follows : 

Beck  &  Company  had  borrowed  money  from  Cook, 
Gray  &  Company,  and  had  hypothecated  certain  collat- 
eral, mostly  chattel  mortgages,  and  Walker  and  other 
stockholders  of  the  Beck  Company  had  endorsed  the 
paper  of  the  Beck  Company.  The  Beck  Company  went 
into  bankruptcy,  and  N.  B.  Nelson  was  elected  trustee. 
Immediately  upon  the  adjudication  in  bankruptcy.  Cook, 
Gray  &  Company  employed  Walker  to  assist  them  in 
the  collection  of  the  collateral.  Cook,  Gray  &  Company 
advised  Walker  that  they  would  take  $6,000  for  the  col- 
lateral they  had,  which  included  an  obligation  of  Walk- 
er's, secured  by  a  chattel  mortgage,  for  $4,000,  and  they 
would  take  $7,500  for  the  collateral  and  the  open  ac- 
counts of  the  Beck  Company  for  which  there  was  no  se- 
curity. Included  in  this  last  item  was  an  account  of 
Walker's  for  several  thousand  dollars. 

Up  to  this  point  there  appears  to  be  no  contradiction 
in  the  testimony.  The  parties  differ  as  to  what  there- 
after occurred. 

Walker  testified  that  a  copartnership  between  him- 
self and  Williams  was  formed  to  purchase  the  collateral 
and  the  open  accounts.  That  he  gave  Williams  a  mort- 
gage on  his  home  for  $5,750,  which  Williams  at  once  sold 
to  the  bank  of  which  he  (Williams)  was  cashier,  and  that 
Williams  himself  advanced  $1,750,  and  with  the  $7,500 
thus  raised  th^y  bought  the  collateral  and  the  open  ac- 
counts. That  the  Beck  Company  did  a  general  furnish- 
ing business  extending  over  both  St.  Francis  and  Cross 
counties,  and  much  effort,  labor  and  expense  were  re- 
quired to  realize  on  the  securities  the  Beck  Company  had 
taken.  That  he  (Walker)  assumed  the  duty  of  realizing 
on  this  collateral  as  a  part  of  the  partnership  agreement, 
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and  devoted  five  months  of  his  time  thereto.  That  his 
duty  under  the  partnership  agreement  required  him  to 
collect  up  and  sell  various  articles  of  personal  property, 
and  some  live  stock,  and  in  some  cases  he  took  renewal 
notes.  That  all  collections  of  money  were  turned  over  to 
Williams,  and  all  renewal  notes  taken  were  made  payable 
to  Williams'  order.  That  his  first  note  to  Williams  was 
dated  January  23, 1912,  and  at  Williams '  request  he  exe- 
cuted a  new  note  on  April  29,  1914.  That  the  partnership 
agreement  with  Williams  was  that  this  note  should  be 
satisfied  out  of  the  collections  which  he  (Walker)  was 
making,  and  this  should  have  been  done,  as  more  than 
enough  money  had  been  collected  for  that  purpose,  but 
Williams  explained  that  he  had  not  been  able  to  collect 
all  the  notes  which  he  (Walker)  had  turned  over  to  him 
(Williams),  and  that  he  (Williams)  needed  a  new  note 
to  carry  the  account  properly  with  the  bank,  and  that  no 
interest  had  been,  or  would  be,  charged  on  the  note.  No 
interest  was  charged,  and  the  note  was  renewed  and  made 
payable  directly  to  the  bank.  This  is  the  note  secured  by 
the  mortgage  which  this  suit  was  brought  to  foreclose. 

Walker  further  testified  that  he  did  not  press  the 
matter  of  a  final  settlement,  as  he  knew  his  own  indebted- 
ness to  the  Beck  Company  had  been  paid  through  his  co- 
partnership with  Williams,  and  while  he  knew  he  had 
some  additional  profits  he  supposed,  when  all  the  col- 
lections were-  finally  made  by  Williams,  a  final  settlement 
would  be  had,  and  that  Williams  had  never  told  him  he 
was  through  liquidating  the  notes  which  he  (Walker)  had 
turned  over  to  him,  or  that  he  was  prepared  to  make  a 
final  settlement,  and  it  does  not  appear  that  all  the  notes 
were  ever  collected. 

Williams  testified  that  there  was  no  partnership,  and 
that  the  purchase  from  Cook,  Gray  &  Company  was  for 
his  own  benefit,  and  that  he  alone  advanced  the  entire 
consideration  for  the  purchase.  That  Walker  at  the  time 
owed  the  Beck  Company  something  over  $9,000,  which 
be  permitted  Walker  to  settle  by  executing  the  note  for 
$5,750.    That  he  was  the  cashier  of  the  bank,  and  opened 
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a  new  account  at  the  bank,  which  was  carried  in  the  name 
of  '* Eugene  Williams — Beck  Company  Note  Fund." 
That  the  $7,500  was  paid  by  himself  alone.  That  the 
last  item  of  the  account  was  collected  on  ()ctol)er  l!H, 
1913,  and  the  account  at  the  bank  was  checked  out  aufl 
closed  by  him  on  January  1,  1914,  and  that  he  wovov 
knew  Walker  claimed  an  interest  in  the  purchase  until 
the  foreclosure  suit  was  brought. 

The  assistant  cashier  of  the  bank,  and  the  man  who 
succeeded  Williams  as  cashier  upon  his  retirement  from 
the  bank,  testified  that  he  had  frequently  heard  Walker 
and  Williams  discussing  the  various  accounts  included  in 
the  Cook,  Gray  &  Company  collateral,  but  did  not  know 
anything  about  the  respective  interests  of  the  parties. 

Walker  was  very  strongly  corroborated  by  Nelson, 
the  trustee  in  bankruptcy.  The  claim  of  Cook,  Gray  & 
Company  was  filed  by  Williams  and  Walker,  and  Nelson 
testified  that  Williams  and  Walker  had  discussed  the  pur- 
chase many  times  in  the  office  of  the  Beck  Company  in 
his  presence.  That  Walker  was  the  active  man  in  the 
matter,  and  he  had  on  more  than  one  occasion  heard  each 
of  them,  in  the  presence  of  the  other,  speak  of  the  trans- 
action as  a  partnership  affair. 

The  testimony  shows  that  the  last  item  collected 
was  not  on  October  28,  1913,  as  stated  by  Williams. 

Among  the  accounts  purchased  was  that  of  a  man 
named  Switzer,  whose  account  was  secured  by  a  life  in- 
surance policy,  which  had  been  assigned  to  the  Beck  Com- 
pany. This  policy  was  for  a  thousand  dollars.  Switzer 
died,  and  an  attorney  was  paid  a  fee  of  $25  for  assisting 
in  the  collection  of  the  policy,  and  the  balance  of  $975 
was  collected  July  12, 1916,  and  was  credited  on  Walker's 
note  to  the  bank.  In  his  first  deposition,  when  asked  why 
he  had  given  Walker  credit  for  the  proceeds  of  the  policy, 
Williams  answered:  ** Simply  because  his  note  was  past 
due  at  the  time,  and  I  was  undertaking  to  help  him  pay 
it,  and  at  that  time  he  was  not  in  a  position  to  pay  it." 
Williams'  deposition  was  taken  a  second  time,  when  he 
explained  that,  upon  further  investigation,  he  found  that 
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the  Switzer  note  was  not  included  in  his  purchase,  and 
that  he  had  not  bought  the  insurance  policy,  and  that  **the 
insurance  policy  either  belonged  to  Walker  by  virtue  of 
his  having  bought  the  book  accounts  of  Beck  &  Company, 
or  belonged  to  the  First  National  Bank  as  collateral 
against  their  notes — I  don't  know  which."  Nelson  testi- 
fied, however,  that  the  Switzer  account  and  policy  was 
sold  and  transferred  to  Williams  along  with  all  the  other 
collaterals. 

The  court  found  the  facts  to  be  that  Williams  ac- 
quired possession  of  the  collateral  and  accounts  by  virtue 
of  a  partnership  agreement,  and  that  he  had  collected 
thereon  the  sum  of  $12,246,  and  that  the  partnership  had 
not  been  dissolved,  repudiated,  or  settled  at  the  time  of 
the  filing  of  this  suit,  and  entered  a  decree  based  upon 
that  finding.  The  court's  direction  upon  that  finding  is 
not  questioned ;  but  it  is  insisted  that  the  finding  itself  is 
contrary  to  the  preponderance  of  the  evidence ;  and  that 
Walker's  cause  of  action  was  barred  by  the  statute  of 
limitations. 

Upon  a  consideration  of  all  the  testimony  in  the 
case,  we  are  unable  to  say  that  the  court's  finding  is 
clearly  against  the  preponderance  of  the  testimony.  Nor 
do  we  agree  with  counsel  for  appellant  that  the  cause  of 
action  was  barred. 

In  the  case  of  Adams  v.  Taylor,  14  Ark.  626,  this 
court  held  that  the  relation  between  copartners  does  not 
create  such  a  trust  as  will  exempt  a  bill  for  an  accounting 
and  settlement  from  the  operation  of  the  statute  of  limi- 
ations.  And  it  is  also  true  that  the  three  years'  statute 
of  limitations  is  applicable  to  an  action  for  an  account- 
ing between  partners.  But  that  statute  does  not  begin 
to  run  until  the  cause  of  action  has  accrued. 

In  the  case  of  Luke  v.  Rhodes,  117  Ark.  605,  which 
was  a  suit  for  an  accounting  between  copartners,  we 
said,  in  disposing  of  a  plea  of  laches  and  of  limitations, 
'*0f  course,  the  right  to  sue  for  an  accounting  would 
continue  as  long  as  the  partnership  continued,  and  no 
plea  of  limitations  or  laches  could  be  made  against  such 
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suit  while  the  partnership  continued."  And  we  have 
here  an  express  finding  of  fact  that  ''the  said  partnership 
had  not  been  dissolved,  repudiated,  or  settled  at  the  time 
of  the  filing  of  this  suit."  If  this  be  true  as  a  matter  of 
fact,  then  it  necessarily  follows  as  a  matter  of  law  that 
the  suit  was  not  barred.  See,  also,  Lasher-Morris  Bank 
(&  Trust  Co.  V.  Gans,  132  Ark.  402. 

In  the  case  of  Pcarcc  v.  Mamn,  10  Ky.  Law  Rep.  448, 
it  was  held  by  the  Kentucky  Superior  Court  that  ''limi- 
tation does  not  begin  to  run  against  a  claim  by  one  part- 
ner against  another,  growing  out  of  the  partnership 
transaction,  until  the  termination  of  the  partnership.  And 
where  a  partnership  was  entered  for  the  purchase  of 
certain  notes,  the  profits  to  be  equally  divided,  the  part- 
nership did  not  end  until  the  completion  of  the  adventure 
by  the  collection  of  the  notes  in  full." 

Decree  affirmed. 


GrARANTv  Loan  &  Trust  Company  t\  Helena  Improve- 
ment District. 

Opinion  delivered  March  28, 1921. 

1.  Eminent  domain — condemnation  for  levee  purposes. — In  a  pro- 
ceeding under  Crawford  &  Moses'  Digest,  §§  3933  et  aeq.,  to  con- 
demn land  for  levee  purposes,  a  proceeding  not  strictly  in  accord- 
ance with  the  statute,  in  that  there  was  no  appraisement,  may  be 
a  substantial  compliance  therewith  where  defendant  was  served 
with  process  and  appeared  and  Aled  answer. 

2.  Eminent  domain — right  of  plaintiff  to  dismiss. — Under  Craw- 
ford &  Moses'  Digest,  §  3933  et  seq.,  one  seeking  condemnation 
of  land  for  levee  purposes  can  not  withdraw  from  the  proceeding 
after  having  taken  advantage  of  the  process  of  the  court  to  ob- 
tain possession  of  the  land,  and  the  owner,  on  demand,  has  the 
right  to  a  trial  for  the  purpose  of  recovering  damages  without 
having  to  institute  a  separate  action  for  that  purpose. 

3.  Deeds — reservation  or  exception  in  favor  of  a  stranger. — A 
reservation  or  exception  in  favor  of  a  stranger  is  void  or  inopera- 
tive, and  the  grantee  is  not  estopped  to  deny  its  efficacy. 
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Appeal  from  Phillips  Circuit  Court;  J.  M.  Jackson, 
Judge ;  reversed. 

Moore  S  Vineyard  and  Fink  &  Dinning,  for  appel- 
lant. 

1.  The  court  erred  in  dismissing  the  action.  There 
is  nothing  indefinite  or  uncertain  as  to  the  meaning  of  the 
deed  known  as  Exhibit  A,  and  it  clearly  shows  on  its 
face  that  the  clause  relied  on  by  appellee  applies  only  to 
the  ground  that  was  taken  or  being  taken  at  the  time  of 
its  execution,  which  was  on  November  30,  1898,  and  that 
it  did  not  grant  or  undertake  to  grant  or  reserve  for  the 
benefit  of  any  one  whomsoever  any  future  right  to  impair 
the  integrity  of  the  lots  by  taking  or  appropriating  addi- 
tional parts  thereof.  The  words  of  the  deed  itself  indi- 
cate this.  **Now  located  and  occupied''  can  have  no 
other  meaning  or  application  than  to  the  lease  then  lo- 
cated and  placed  on  the  premises.  **To  connect  the  levee 
on  said  premises  with  the  line  of  levee  now  constructed 
and  to  be  constructed"  can  mean  only  the  same  thing  that 
there  was  a  continuous  levee  of  which  the  one  across  the 
premises  formed  a  part  and  that  on  each  side  of  the 
premises  the  levee  connected  up.  Tlie  consideration 
mentioned  in  this  deed  is  $7,500,  and  it  is  inconceivable 
that  a  purchaser  would  pay  such  a  price  and  take  noth- 
ing for  it,  which  would  be  the  case  if  the  court's  construc- 
tion of  the  deed  is  correct.  According  to  the  contention 
of  appellee,  the  grantees,  Wiley  and  Crebs,  took  abso- 
lutely nothing  by  the  deed  of  conveyance  to  it  from  the 
Cotton  Oil  Company.  However,  if  the  contention  of  ap- 
pellant as  above  set  forth  as  to  the  meaning  of  said  deed 
is  not  correct,  then  the  court  erred  in  denying  appellant 
the  right  to  show  by  proof  that  the  clause  had  reference 
solely  to  the  date  of  its  execution,  that  the  levee  intended 
had  already  been  construed  and  connected,  though  this 
may  not  have  been  known  to  the  grantor.  There  was  a 
latent  ambiguity  and  parol  proof  was  admissible  to  ex- 
plain. 10  R.  C.  L.  1067;  Z&.  1065;  22  C.  J.  1270;  40  Ark. 
237;  98  Id.  544;  106  Id,  83;  93  Id.  191.    Parol  evidence 
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is  admissible  to  explain  something  indefinite.     92  Ark. 
504 ;  94  Id.  195 ;  78  Id.  586 ;  129  Id.  473. 

2.  The  clause  relied  on  by  appellee,  and  upon  whieli 
construction  this  action  was  dismissed  by  the  court,  is  ab- 
solutely void.  30  Ark.  640.  Nor  was  the  cause  a  reser- 
vation, as  it  is  repugnant  to  the  granting  and  habendum 
clauses  of  the  deed  itself.     131  Ark.  103 ;  82  Id.  209. 

3.  Appellee  being  a  stranger  to  the  conveyance  from 
the  Cotton  Oil  Company  to  Wiley  and  Crebs,  it  has  no 
legal  right  to  make  any  claim  for  additional  levee  pur- 
poses out  of  the  property  in  controversy,  even  if  the 
deed  had  specifically  provided  for  the  taking  of  the  same. 
A  reservation  to  a  stranger  to  a  conveyance  is  void. 
Washburn  on  Real  Propertv,  §  2354;  Devlin  on  Deeds,  § 
979;  100  Pa.  St.  84;  11  Me.  278;  26  Am.  Dec.  525. 

McCuLLocH,  C.  J.  Appellee,  Helena  Improvement 
District,  is  an  improvement  district  created  by  a  spe- 
cial statute  enacted  by  the  General  Assembly  of  the  year 
1897  for  the  purpose  of  constructing  a  levee  to  i)rotect 
property  in  and  near  the  city  of  Helena.  Later,  other 
statutes  were  passed  enlarging  the  {)owers  of  the  dis- 
trict, but  those  statutes  have  no  bearing  on  the  present 
controversy,  whicli  is  an  action  instituted  by  appellee 
against  appellant  to  condemn  a  right-of-way  across  cer- 
tain lots  owned  by  appellee  in  the  city  of  Helena  for  the 
purpose  of  **  enlarging  and  strengthening  the  levee  now 
surrounding  said  Helena  Improvement  District."  The 
action  was  instituted  in  March,  1914,  and  after  service 
of  process  on  appellant  the  circuit  judge  made  an  order, 
on  the  application  of  appellee,  fixing  tlie  amount  of  $500 
to  be  deposited  by  appellee  pending  the  final  hearing  of 
the  cause.  The  amount  so  fixed  by  tlie  circuit  judge  was 
deposited  in  accordance  with  the  order,  and  appellee  pro- 
ceeded to  appropriate  the  lands  sought  to  be  condemned. 

Appellant  filed  an  answer,  alleging  that  it  was  the 
owner  of  the  lots  mentioned  in  the  complaint,  that  the 
appropriation  thereof  by  appellee  for  the  purpose  of  en- 
larging and  strengthening  the  levee  would  totally  de- 
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stroy  the  value  of  the  whole  of  the  lots,  and  that  appel- 
lant would,  by  reason  of  said  appropriation,  suffer  dam- 
ages in  the  sum  of  $10,000,  for  the  recovery  of  which  the 
answer  contained  a  prayer. 

At  the  October  term,  1915,  of  the  court,  appellee 
filed  an  amendment  to  its  complaint,  alleging  that  ap- 
pellant acquired  title  to  said  lots  from  G.  W,  Willey  and 
D.  H.  Crebs,  who  obtained  title  under  a  deed  to  them 
from  the  Arkansas  Cotton  Oil  Company,  dated  November 
30,  1898,  executed  ^*  subject  to  the  right  of  public  au- 
thorities to  construct  and  maintain  a  levee  over  said  lots 
as  then  constructed,  located  and  occupied."  Appellant 
answered  the  complaint  as  amended,,  denying  that  it  ac- 
quired its  title  from  Willey  and  Crebs  or  that  under  the 
terms  of  said  deed  appellant  had  acquired  any  rights 
to  the  use  of  the  property. 

The  cause  came  on  for  hearing  at  the  October  term, 
1920,  of  the  Phillips  Circuit  Court,  and,  while  the  jury 
was  being  impaneled,  counsel  for  appellee  moved  the  court 
that  the  action  **be  dismissed  on  the  pleadings  and  the 
deed  exhibited  with  the  complaint,"  referring  to  the  deed 
from  the  Arkansas  Cotton  Oil  Company  to  G.  AV.  AVilley 
and  D.  H.  Crebs.  Appellee  was  then  permitted  to  intro- 
duce the  deed  in  evidence,  and  the  court,  over  the  objec- 
tions of  appellant,  rendered  judgment  dismissing  tlu^ 
action. 

It  was  expressly  agreed  by  counsel  for  appellee  dur- 
ing the  proceedings  that  appellee  had  already  taken  pos- 
session of  the  property  in  controversy  and  constructed 
a  levee  thereon,  after  the  institution  of  this  action.  Ap- 
pellant filed  its  motion  for  a  new  trial,  which  was  over- 
ruled, and  prosecuted  its  appeal  to  this  court.  There 
is  a  bill  of  exceptions  in  the  record  reciting  the  proceed- 
ings before  the  trial  court. 

Condemnation  proceedings  by  levee  districts  are  reg- 
ulated by  a  statute  enacted  by  the  General  Assembly  of 
the  year  1905,  now  found  in  Crawford  &  Moses'  Digest, 
^  3933  et  seq,     AVe  held  in  the  case  of  Younf/  v.  Herl 
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Fork  Levee  Dist.,  124  Ark.  61,  that  this  statute  was 
general  in  its  operation,  and  that  it  governed  condemna- 
tion in  all  drainage  and  levee  districts  in  the  State, 
whether  created  under  general  statutes  or  by  special  stat- 
utes. Appellee  does  not  seem  to  have  proceeded  strictly 
in  accordance  with  this  statute,  but  the  proceedings  are 
substantially  in  conformity  therewith,  except  that  there 
is  no  provision  in  the  statute  referred  to  for  a  prelimi- 
nary deposit  of  an  amount  of  damages  estimated  by  the 
circuit  judge.  The  statute  in  question  provides,  in  sub- 
stance, that  there  shall  first  be  an  appraisement  by  the 
appraisers  appointed  by  the  circuit  judge,  which  said 
appraisement  becomes  final  unless  excepted  to  within  the 
time  prescribed  by  the  statute.  In  this  case  there  was 
no  appraisement  of  the  damages  by  a  board  of  apprais- 
ers, but  appellant  was  served  with  process  and  appeared 
and  filed  its  answer,  asking  for  the  recovery  of  damages 
by  reason  of  the  appropriation  of  its  property. 

The  statute  provides  that,  **in  case  exceptions  are 
filed  by  either  party  within  the  time  herein  prescribed,  it 
shall  be  the  duty  of  the  clerk  to  docket  the  cause/'  and 
that  ''the  award  of  the  appraisers  shall  constitute  all 
necessary  pleadings  in  such  procedings,  and,  in  case  a 
trial  is  demanded  or  requested  by  either  party,  the  ques- 
tion shall  be  tried  as  other  common  law  cases  are  tried, 
and  the  owner,  or  owners,  of  the  land  shall  be  entitled 
to  recover  the  value  of  the  land  appropriated,  or  intended 
to  be  appropriated/' 

The  judgment  in  the  present  case  was  literally  one 
allowing  the  dismissal  of  the  action,  but  it  was  in  sub- 
stance a  judgment  on  the  pleadings  and  exhibits.  Treat- 
ing it  simply  as  an  order  permitting  appellee  as  plain- 
tiff to  voluntarily  dismiss  the  action,  it  was  erroneous. 
Under  the  statute  referred  to,  the  party  seeking  the  con- 
demnation of  property  can  not  withdraw  from  the  pro- 
ceedings after  having  taken  advantage  of  the  process  of 
the  court  to  obtain  possession  of  the  land.  The  owner 
had,  on  demand,  the  right  to  a  trial  for  the  purpose  of 
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recovering  damages,  and  this  right  is  given  in  that  ac- 
tion without  having  to  institute  a  separate  action  for 
that  purpose. 

Nor  is  the  judgment  correct  if  it  be  treated  as  a 
final  one  on  the  pleadings  and  exhibits.  The  deed  exe- 
cuted by  the  Arkansas  Cotton  Oil  Company  to  Willey 
and  Crebs  contained  the  following  recital:  *'But  this 
deed  is  made  subject  to  the  right  of  public  authorities  of 
the  city  of  Helena,  Arkansas,  to  maintain  a  levee  over 
and  across  lots  twenty-three  (23),  twenty-four  (24), 
twenty-five  (25),  twenty-six  (26),  twenty-seven  (27)  and 
twenty-eight  (28),  as  now  located  and  occupied,  and  con- 
nect the  levee  on  said  lots  with  the  line  of  levee  now  con- 
structed and  to  be  constructed,  and  tq  remove  such  por- 
tion of  the  said  building  as  may  be  necessary  to  make 
such  connection." 

It  does  not  anywhere  appear  in  the  pleadings  or 
proof  that  appellant  was  privy  to  that  deed,  and  it  must 
be  assumed,  in  the  absence  of  a  showing  to  that  effect, 
that  appellee  was  a  stranger  to  it.  A  rule,  apparently 
universal  in  its  application,  seems  to  be  that  **a  reserva- 
tion or  exemption  in  favor  of  a  stranger  to  a  conveyance 
is  void  or  inoperative,"  and  that  a  grantee  in  a  deed  **con- 
taining  a  reservation  or  exception  in  favor  of  a  stranger 
to  the  conveyance  is  not  estopped  to  deny  its  efficacy." 
lirardslrr  v.  New  Berlin  Light  (d  Power  Company,  207 
X.  Y.  34,  32  Am.  &  Eng.  Ann.  Cas.,  1287. 

In  order  to  establish  the  right  on  the  part  of  ap- 
pellee to  the  use  of  the  land  in  controversy  without  com- 
pensation to  the  owner,  it  would  bo  necessary  to  show 
that  it  obtained  said  right  from  the  owners  in  the  chain 
of  appellant's  title  prior  to  the  conveyance  to  Willey  and 
Orebs. 

For  the  error  in  dismissing  the  action,  tlie  judgment 
is  reversed,  and  the  cause  remanded  for  further  proceed- 
infiTS  not  inconsistent,  with  this  opinion. 
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Brown  v,  Epperson. 
Opinion  delivered  March  28, 1921. 

Drains — county  treasurer's  commissions. — Under  Acts  1913,  No. 
177,  §  17,  the  treasurer  of  a  county  is  not  entitled  to  any  commis- 
sions on  sums  deposited  with  him  by  the  county  coHector,  but 
-which  the  commissioners  of  the  district  had  deposited  in  a  bank. 

Appeal  from  Arkansas  Circuit  Court,  Southern  Dis- 
trict; W.  B.  Sorrels,  Judge;  affirmed. 

J.  M.  Henderson,  Jr,,  for  appellant. 

The  trial  court  erred  in  its  construction  of  the 
law.  The  county  treasurer  was  entitled  to  a  commission 
of  1  per  cent,  on  the  drainage  taxes  paid  over  to  him  by 
the  collector  under  act  279  of  1919  and  act  177  of  Acts 
of  1913,  act  279,  Acts  1909,  p.  829,  §§  10,  11,  act  177,  Acts 
1913,  §  17.  This  is  an  amendatory  act,  and  the  two  acts 
should  be  construed  together  as  one  act.  If  there  is 
doubt  as  to  the  meaning,  or  apparent  repugnancy,  we 
must  look  to  the  intention  of  the  Legislature.  102  Ark. 
205;  30  Id.  135;  31  Id.  119-127;  89  Id.  378;  22  Id.  369. 
The  spirit  and  reason  of  the  law  should  prevail  over  its 
letter.  36  Cyc.  1108 ;  i86  Ark.  578 ;  11  Id.  44.  The  judg- 
ment was  without  authority  of  law,  and  the  court  erred  in 
refusing  a  new  trial. 

Robert  E.  Holt,  for  appellees. 

Construing  the  original  and  amendatoiy  acts  to- 
gether as  one  act,  it  is  clear  the  court  below  properly  de- 
cided this  case  on  the  law  and  the  evidence,  and  there  is 
no  error.  C.  &  M.  Dig.,  §  1906.  Under  the  circumstances 
of  this  case  the  treasurer  was  not  entitled  to  any  commis- 
sion. 

Wood,  J.  This  action  was  brought  by  the  appellees 
as  commissioners  of  J.  R.  Wulff  Drainage  District  No. 
4  of  Arkansas  County  against  the  appellant,  who  was  the 
treasurer  of  such  county,  to  recover  the  sum  of  $243.53, 
which  the  appellees  alleged  were  commissions  on  drain- 
a.2:e  taxes  turned  over  by  the  collector  of  Arkansas  County 
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to  the  appellant  as  county  treasurer.  The  appellees  al- 
leged that  appellant  was  unlawfully  retaining  the  above 
amount  for  his  commission. 

The  appellant,  in  his  answer,  admitted  that  he  was 
retaining  the  above  amount,  which  was  one  per  cent,  of 
the  drainage  funds  which  the  collector  had  turned  over 
to  him.  He  alleged  that  he  received  the  drainage  funds 
and  had  the  same  in  custody  for  a  period  of  from  ten  to 
sixty  days,  and  during  that  time  was  responsible  for 
same  under  his  bond  as  treasurer  of  the  district.  He 
denied  that  he  was  unlawfully  retaining  the  amount 
claimed  as  his  commission,  but  averred  that  he  was  law- 
fully entitled  to  same.  The  cause,  by  consent,  was  sub- 
mitted to  the  court  siting  as  a  jury,  and  the  court  found 
that  for  four  years  in  succession  the  treasurer  of  the  dis- 
trict each  year  had  retained  a  commission  of  one  per 
cent,  of  the  drainage  funds  which  the  collector  had  turned 
over  to  him  amounting  in  the  aggregate  to  the  sum 
claimed  in  the  complaint ;  that  the  retention  of  said  com- 
missions, under  act  177  of  the  Acts  of  1913,  was  unlawful. 
The  court  thereupon  entered  a  judgment  in  favor  of 
the  appellees  for  the  amount  claimed  by  them,  and  from 
that  judgment  is  this  appeal. 

The  only  question  presented  for  our  consideration 
is  whether  or  not  the  appellant  was  entitled  to  the  com- 
missions retained  by  him  as  found  by  the  court.  This 
(luestion  involves  the  construction  of  section  10  of  act 
279  of  our  general  drainage  laws  of  the  Acts  of  1909, 
p.  839,  which  is  as  follows:  **The  amount  of  the  taxes 
herein  provided  for  shall  be  aimually  extended  upon  the 
tax  books  of  the  county,  and  collected  by  the  collector 
along  with  the  other  taxes  *  *  *;  and  the  same  shall 
by  the  collector  be  paid  over  to  the  county  treasurer  at 
the  same  time  that  he  pays  over  the  county  funds.''  And 
section  11,  which  provides:  **The  treasurer  shall  pay 
out  no  money,  save  upon  the  order  of  the  board,  and 
upon  a  warrant  signed  by  the  chairman  thereof.  He 
shall  be  allow^ed  a  commission,  not  exceeding  one  per 
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centum,  upon  all  sums  lawfully  paid  out,  to  be  fixed  by 
the  board;  and  he  shall  give  special  bond  in  a  sum  to  be 
fixed  by  the  count>^  court  as  treasurer  of  each  drainage 
district.  *  *  *  If  the  commissioners  deem  best,  they 
may  require  the  treasurer  to  deposit  the  funds  of  the 
district  in  a  solvent  bank,  which  will  pay  interest  thereon 
at  not  less  than  three  nor  exceeding  four  per  cent.,  and 
shall  give  a  good  bond,  conditioned  that  said  funds  shall 
be  safely  kept,  and  paid  out  in  accordance  with  law. 
Said  order  shall  relieve  the  treasurer  and  his  bondsmen 
from  liability  from  loss  for  such  funds  through  the  in- 
solvency of  said  bank  and  its  bondsmen;  but  no  such 
order  shall  be  effective  unless  in  writing,  and  entered 
on  the  minutes  of  the  board  before  said  funds  are  de- 
posited with  such  bank.'' 

Also  section  17  of  act  177  of  the  Acts  of  1913,  which 
amends  act  279  of  the  Acts  of  1909,  supra,  and  also  act 
221  of  the  Acts  of  1911.  The  only  part  necessary  to  set 
forth  of  act  177  of  the  Acts  of  1913  is  as  follows:  ** Sec- 
tion 17.  If  the  commissioners  deem  best,  they  shall  de- 
posit the  funds  of  the  district  in  a  solvent  bank  which  will 
pay  interest  at  not  less  than  three  nor  exceeding  four  per 
cent.,  and  shall  give  a  good  bond,  conditioned  that  said 
funds  shall  be  safely  kept  and  paid  out  in  accordance  with 
the  law.  Said  order  shall  relieve  the  treasurer  and  his 
bondsmen  from  liability  for  loss  of  such  funds  through 
the  insolvency  of  said  bank  and  its  bondsmen,  and  no 
commission  shall  be  paid  the  treasurer  on  -sums  so  de- 
posited, and  said  bank  shall  pay  out  the  funds  only  on 
warrants  drawn  upon  it  as  prescribed  for  funds  in  the 
hands  of  the  treasurer." 

The  above  provisions  of  the  respective  statutes  are 
in  pari  materia,  AVhen  so  construed,  it  is  manifest  that 
the  lawmakers  intended  that  the  treasurer  should  not  be 
allowed  any  commissions  on  sums  which  had  been  de- 
posited with  him  by  the  collector,  but  which  the  commis- 
sioners of  the  district,  under  authority  of  the  last  act, 
had  the  discretion  to  and  had  deposited  in  a  bank  upon 
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terms  and  conditions  therein  prescribed.  When  the  acts 
are  read  in  connection  with  each  other,  it  appears  that 
when  the  commissioners  deposited  the  money  in  bank, 
the  treasurer  was  to  be  relieved  of  all  the  duties  and 
responsibilities  connected  with  such  funds  which  had 
been  imposed  upon  him  under  the  provisions  of  act  279, 
supra,  except  the  mere  duty  of  acting  as  a  conduit  for 
the  passing  of  the  money  from  his  hands  into  the  hands 
of  the  commissioners  and  the  depository  bank,  which  they 
had  selected.  This  duty  is  not  a  complex  or  onerous  one, 
and  it  is  clear  it  was  not  the  purpose  of  the  Legislature 
to  allow  him  any  commission  for  the  performance  of  that 
duty.  Since  he  was  relieved  of  the  duties  and  responsi- 
bilities incident  to  the  handling  and  disbursement  of 
the  funds  as  provided  by  act  279,  supra,  it  was  the  inten- 
tion of  the  lawmakers  as  expressed  in  section  17  of  act 
177,  supra,  that  **no  commission  shall  be  paid  the  treas- 
urer on  sums  so  deposited. '^ 

It  will  be  observed  that  section  11  of  act  279,  supra, 
and  section  17  of  act  177,  supra,  are  almost  precisely  the 
same,  except  section  17  of  the  latter  act  contains  the  words 
**no  commission  shall  be  paid  the  treasurer  on  sums  so 
deposited,"  above  quoted.  These  words  are  significant, 
and  they  must  be  construed  to  mean  that  the  treasurer 
was  not  to  receive  any  commission  on  moneys  of  the 
drainage  district  which  had  merely  passed  through  his 
hands  as  a  conduit  from  the  collector  of  the  district  to 
the  conmiissioners  and  the  depository  selected  by  them. 
If  this  construction  results  in  imposing  upon  the  treas- 
urer a  special  duty  of  temporarily  holding  and  turning 
over  funds  for  which  no  specific  compensation  is  awarded 
him,  nevertheless  such  is  the  law,  and  many  duties  are 
required  of  nearly  all  public  officers  as  incidental  or  con- 
nected with  their  official  positions,  for  which  no  specific 
remuneration  is  allowed.  Public  officials' can  only  receive 
such  compensation  as  is  expressly  allowed  them  by  law. 
The  construction  of  these  statutes  by  the  trial  court  was 
correct,  and  judgment  is  therefore  affirmed. 
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Scott  v.  Wisconsin  &  Arkansas  Lumber  Company. 
Opinion  delivered  March  28, 1921. 

1.  Trial — ^directed  verdict. — If  there  is  any  evidence  tending  to 
establish  an  issue  in  favor  of  a  party,  it  is  error  to  direct  a  ver- 
dict against  him. 

f.  Master  and  servant— directed  verdict — contributory  negu- 
GENCE. — It  was  error  to  direct  a  verdict  against  the  administra- 
tor of  an  employee  who  was  killed  while  in  performance  of  du- 
ties, upon  the  ground  that  the  undisputed  evidence  showed  that 
the  death  of  the  deceased  was  caused  by  his  own  negligence,  if 
reasonable  minds  might  differ  as  to  whether  the  manner  in  which 
the  deceased  was  doing  the  work  was  so  obviously  and  Imminently 
dangerous  that  no  prudent  man  would  have  undertaken  it. 

3.  Master  and  servant — negugence — jury  question. — Evidence 
held  to  present  a  question  for  the  jury  as  to  whether  a  lumber 
company  was  negligent  in  failing  to  exercise  ordinary  care  to 
furnish  a  safe  place  to  an  employee  employed  in  unclogging  a 
conveyor  trough,  and,  if  so,  whether  the  defective  condition  of 
such  place  was  the  proximate  cause  of  the  death  of  deceased  who 
was  caught  on  a  shaft  while  engaged  in  unchoking  the  conveyor. 

4.  Master  and  servant— assumed  risk. — ^Wben  a  master  is  negli- 
g:ent  in  having  a  projecting  set  screw  where  it  might  catch  in 
the  clothes  of  one  engaged  in  unclogging  a  conveyor,  of  which 
condition  deceased  bad  no  knowledge,  be  did  not  assume  the  risk 
therefrom  unless  such  dangerous  condition  was  so  open  and  ob- 
vious that,  in  the  exercise  of  ordinary  care,  he  should  have  dis- 
covered it. 

5.  Master  and  servant  —  contributory  negligence. — ^Where  an 
employee,  in  obeying  the  express  commands  of  his  superior  and 
in  the  customary  way,  undertook  to  unclog  a  wood  conveyor  while 
the  belt  was  running  and  was  caught  on  a  shaft  and  killed,  the 
question  whether  deceased  was  negligent  held  under  the  evidence 
to  be  a  question  for  the  jury. 

Appeal  from  Howard  Circuit  Court ;  James  S.  Steel, 
Judge;  reversed. 

Aindrew  I.  Rowland,  D.  D.  Glover  and  J.  G.  Sain,  for 
appellant 

The  testimony  here  warranted  the  submission  of  the 
controversy  to  a  jury,  and  it  was  error  to  direct  a  ver- 
dict for  the  defendant. 
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When  a  servant  enters  the  employment  of  the  mas- 
ter,  he  only  assumes  the  usual  and  ordinary  risks  of  the 
employment,  and  does  not  assume  the  negligence  of  the 
master,  or  the  master's  servants  unless  he  knew  and  ap- 
preciated it.  There  is  no  testimony  that  deceased  knew 
that  defendant's  servants  had  put  this  setscrew  in  the 
lineshaft.  The  testimony  shows  that  this  set  screw  was 
of  unusual  and  dangerous  length  and  not  intended  for  a 
small  shaft  of  this  kind.  Deceased  did  not  assume  the 
risk,  and  whether  he  did  or  not  was  for  a  jury,  under 
proper  instructions.  86  Ark.  508,  515;  97  Id.  347;  102 
Id.  646;  105  Id.  353;  111  Id.  9;  113  Id.  45;  123  Id.  119;  90 
Id.  555,  226;  Labatt  on  Master  and  Servant,  §§  7-14. 

It  is  the  duty  of  the  master  to  make  reasonable  in- 
spections to  see  that  the  place  of  work  and  appliances 
are  safe.  90  Ark.  227.  It  is  his  duty  to  exercise  ordi- 
nary care  in  discovering  defects  and  in  repairing  them, 
and  he  is  liable  if  he  fails  to  exercise  due  care  in  select- 
ing a  safe  place  to  work  and  safe  appliances  for  the 
servant  to  work.    91  Ark.  389 ;  87  Id.  321 ;  92  Id.  502. 

In  determining  whether  or  not  a  verdict  is  properly 
directed,  plaintiff's  evidence  should  be  given  the  strong- 
est probative  force. 

A  case  was  made  for  a  jury  here.  105  Ark.  401 ;  79 
7rf.  53;86M244;87/d.  321. 

Ordinarily  the  question  of  assumed  risk  is  one  of 
fact  for  a  jury,  unless  the  facts  are  undisputed.  98  Ark. 
29;  91  Id.  102;  92  Id.  502,  554;  95  Id.  291;  89  Id.  372;  ^& 
Id.  451;  104  Id.  267;  99  Id.  490;  120  Id.  208.  See,  also, 
124  Ark.  588;  132  Id.  385;  134  Id.  136;  77  Id.  458;  86  Id. 
329,  507 ;  88  Id.  28 ;  88  Id.  556 ;  82  Id.  86 ;  102  Id.  460. 

W.  R.  Donham  and  T.  D.  Wynne,  for  appellee. 

The  alleged  negligence  was  not  the  cause  of  the  in- 
jury. The  proof  must  establish  a  causal  relation  between 
the  negligence  complained  of  and  the  injury  sustained. 
A  master  may  be  guilty  of  negligence  in  operating  de- 
fective machinery,  yet  the  proof  may  show  that  the  neg- 
ligence existing  was  not  the  cause  of  the  injury  su«- 
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tained.  76  Ark.  440.  There  can  be  no  recovery  if  the 
evidence  tends  to  prove  that  the  accident  was  not  caused 
by  the  defect  complained  of.  4  Labatt  on  M.  &  S.,  par. 
1570.  The  uncontradicted  proof  here  is  that  the  defects 
complained  of  were  not  the  cause  of  the  injury,  and  the 
court  properly  directed  a  verdict  for  defendant. 

Before  a  servant  is  relieved  of  the  assumption  of 
risk  by  reason  of  complaint  and  promise  to  repair,  it 
must  be  established  (1)  that  the  servant  complained  of 
the  identical  defect  which  caused  the  injury;  (2)  that 
the  complaint  was  made  because  of  a  fear  that  a  contin- 
uation in  the  employ  of  defendant  with  the  defects  com- 
plained of  would  jeopardize  the  employee's  personal 
safety,  and  (3)  that  the  employee  continued  in  the  work 
because  of  the  promise  to  repair  having  been  made.  Ap- 
plying the  facts  to  these  fundamental  principles,  the 
court  properly  directed  a  verdict. 

Wood,  J.  The  Wisconsin  &  Arkansas  Lumber  Com- 
pany, hereafter  called  appellee,  is  a  corporation  having 
a  mill  plant  and  engaged  in  the  business  of  manufactur- 
ing lumber  and  other  timber  products  at  Walco,  Ark- 
ansas. Roy  Scott,  hereafter  called  deceased,  had  been 
in  the  employ  of  the  appellee  for  more  than  eight  years. 
For  more  than  two  and  a  half  years  prior  to  his  death, 
he  was  employed  in  the  capacity  of  lath  mill  foreman. 
While  in  the  discharge  of  his  duties  as  such  foreman  on 
the  30th  day  of  January,  1920,  his  clothing  was  caught 
on  a  line  shaft,  and  he  was  killed.  The  deceased  was 
twenty-nine  years  old  and  left  surviving  him  a  widow 
and  five  children.  This  suit  was  brought  by  his  father, 
hereafter  called  appellant,  as  administrator,  against  ap- 
pellee, to  recover  damages  for  the  benefit  of  the  widow 
and  children  of  the  deceased. 

In  addition  to  the  above  facts,  which  are  undisputed, 
the  testimony  on  behalf  of  the  appellant  tended  to  prove 
the  following  facts:  In  connection  with  the  mill  plant 
and  situated  on  or  near  the  first  floor  of  the  lath  mill 
is  a  machine  called  the  ''hog''  which  cuts  up  slabs  into 
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small  particles.  This  material  is  used  to  furnish  the 
greater  part  of  the  fuel  of  the  furnaces  for  eight  boilers 
which  supply  power  for  the  entire  mill  plant,  which  had 
a  cutting  capacity  from  one  hundred  to  one  hundred  and 
thirty-five  thousand  feet  of  lumber  a  day,  log  scale.  This 
fuel  material  was  discharged  from  the  hog  into  conveyor 
boxes  or  troughs  about  eighteen  inches  or  two  feet  wide 
and  fourteen  or  sixteen  inches  deep.  The  bottom  oi  these 
troughs  were  lined  with  sheet  iron  along  which  run  end- 
less conveyor  chains,  which  convey  the  fuel  to  the  fur- 
naces. About  eighteen  or  twenty  feet  from  the  lath  mill 
floor  was  a  line  shaft.  The  box  conveying  the  fuel  ma- 
terial ran  from  the  hog  to  near  this  line  shaft  up  an 
incline  at  an  angle  of  about  twenty  degrees  and  a  dis- 
tance of  one  hundred  or  one  hundred  and  thirty  feet. 
The  conveyor  trough  from  the  hog  was  operated  by  a 
belt  and  pulley  located  on  a  line  shaft  which  is  about 
two  feet  from  the  elevated  end  of  the  conveyor  trough. 
From  the  end  of  the  conveyor  trough  to  the  sprocket 
wheel  which  pulled  the  conveyor  chain  was  about  two 
and  a  half  or  three  feet.  About  two  and  a  half  feet  be- 
neath the  elevated  end  of  the  trough  and  the  sprocket 
wheel  which  moved  the  conveyor  chain  was  another 
trough  and  a  conveyor  chain  which  carried  fuel  into  the 
boiler  room.  These  troughs  and  chains  ran  at  right  an- 
gles to  each  other  at  the  elevated  end  of  the  trough  from 
the  hog.  Near  the  elevated  end  of  the  trough  conveying 
fuel  from  the  hog  there  were  holes  in  the  lining  of  the 
trough.  Pieces  of  the  fuel  would  catch  in  these  holes 
and  in  the  sprocket  wheel.  This  had  caused  the  conveyor 
chains  to  stop  frequently.  In  order  to  reach  the  ma- 
chinery at  this  elevated  point,  a  ladder  about  five  or  six 
feet  long  extended  from  the  floor  to  a  running  board  ten 
or  twelve  inches  wide,  which  ran  by  the  side  of  the 
trough  from  the  hog  to  a  point  within  two  or  three  feet 
of  the  end  of  that  trough.  When  the  conveyor  chain  and 
sprocket  wheel  became  clogged,  this  stopped  the  convey- 
ance of  the  fuel  from  the  hog.    To  unclo^  the  conveyor 
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chain  and  sprocket  wheel  at  that  elevation,  one  had  to 
ascend  the  ladder  and  walk  over  the  plank  walk  and 
stand  with  one  foot  on  the  end  of  the  plank  and  the  other 
on  the  top  of  the  trough  running  to  the  fuel  house.  When 
one  went  up  the  walk  way  to  the  end  thereof,  he  was  in 
a  position  about  two  feet  from  the  line  shaft  and  pulley 
to  his  left  and  about  two  feet  from  the  sprocket  wheel 
pulling  the  conveyor  chain  from  the  hog  on  the  right, 
and  in  front  of  him  was  a  brick  wall  at  a  distance  of  three 
or  four  feet.  When  one  stood  with  one  foot  on  the  plank 
walk  and  the  other  on  the  side  of  the  conveyor  trough 
running  to  the  fuel  room,  the  line  shaft  and  pulley  were  to 
his  back,  and  the  sprocket  wheel  and  end  of  the  conveyor 
trough  from  the  hog  would  be  in  front  of  him  and  the 
brick  wall  to  the  left.  Wliatever  position  he  assumed  he 
was  surrounded  on  one  side  by  the  revolving  shaft,  on  the 
other  by  the  brick  wall,  and  on  the  other  by  the  sprocket 
wheel.  The  above  was  the  customary  way  of  unchoking 
the  conveyor  chain  and  sprocket  wheel,  whether  done  by 
the  foreman  or  some  one  else.  There  was  no  other  way 
pro\dded,  and  it  was  the  custom  to  do  it  while  the  machin- 
ery was  going.  If  the  belt  had  been  thrown,  it  would  have 
stopped  the  shaft,  the  lath  mill  and  the  hog,  and  the  sup- 
ply of  fuel  from  that  source  would  have  been  cut  off. 
There  was  a  set-screw  near  the  upper  end  of  the  line 
shaft  next  to  the  cog-wheels  on  the  collar  about  opposite 
where  one  would  have  to  stand  to  unchoke  the  conveyor 
chain  as  indicated  above.  This  set-screw  was  not  sunk, 
but  protruded  about  an  inch  or  an  inch  and  a  half  from 
the  shaft. 

On  the  morning  of  the  30th  of  January,  1920,  the 
deceased,  up  to  eight  or  nine  o'clock,  had  unchoked  the 
conveyor  chain  five  times.  About  nine  o  'clock  the  general 
foreman  of  the  appellee  said  to  the  deceased,  **Roy,  we 
want  all  the  fuel  pushed  through  that  hog  we  can  get.'' 
The  deceased  replied,  **I  don't  know  what  about  your  fuel 
unless  we  can  get  something  done  to  that  conveyor."  The 
foreman  said,  ** Don't  let  that  hog  stop  today.  We  are 
short  of  fuel;  watch  her  close  and  keep  her  unchoked,  and 
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keep  her  going  steady.  I  will  fix  it  tomorrow."  The  de- 
ceased replied,  *'I  will  do  my  best,'^  About  1:30  o'clock 
p.  m.  of  that  day  the  deceased  was  killed  while  unchoking 
the  conveyor  chain.  His  jmnper  was  caught  in  the  set- 
screw  and  wrapped  around  the  line  shaft,  which  was  re- 
volving from  one  hundred  and  twenty-five  to  one  hundred 
and  thirty  revolutions  per  minute.  It  was  rather  dark  at 
the  place  where  the  deceased  was  killed,  but  not  so  dark  as 
to  require  a  lantern  in  the  day  time  to  work  by.  The  set- 
screw  could  not  be  seen  when  the  line  shaft  was  revolv- 
ing. It  was  the  duty  of  the  deceased  to  look  after  the 
machinery  in  the  lath  mill  and  to  keep  the  same  going 
and  to  call  attention  to  any  repairs  necessary  to  be  done, 
but  it  was  not  his  duty  to  make  the  repairs.  That  duty 
devolved  on  the  millwright. 

On  behalf  of  the  appellee,  the  testimony  tended  to 
prove  that  the  proper  way  to  make  repairs  on  the 
sprocket  wheel  and  to  unclog  the  conveyor  chain  from 
the  hog  was  to  throw  the  belt  off,  which  could  be  done 
by  pushing  it  with  the  foot  or  with  a  stick.  There  was 
no  danger  in  doing  it  that  way.  The  general  foremam 
testified  that  he  didn't  remember  the  deceased  making 
any  complaint  on  the  morning  he  was  killed  about  the 
conveyor  trough.  Witness  did  not  know  that  deceased 
was  going,  or  had  gone,  to  the  place  where  he  was  killed 
until  they  reported  that  he  was  killed.  It  was  the  wit- 
ness' duty  to  see  the  repairs  kept  up,  which  he  did  as 
much  as  possible.  Witness  did  not  urge  the  deceased 
to  keep  the  chain  going  or  complain  of  the  fuel  being 
short.  Witness  did  not  promise  to  make  any  repairs. 
It  was  witness'  duty  to  have  repairs  made.  He  had  mill- 
wrights under  him  for  that  purpose.  Witness  did  not 
know  whether  the  conveyor  troughs  had  any  holes  in 
them  or  not.  Witness  had  not  made  any  provision  in 
there  to  get  to  the  sprocket  wheel  and  conveyor  chain 
except  the  plank  walk.  On  the  morning  that  the  deceased 
was  killed,  there  was  a  piece  of  slab  three  or  four  feet 
long  fastened  in  between  the  chain  and  sprocket  wheel. 
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Witness  did  not  pay  any  attention  to  the  set-screw  be- 
fore the  injury.  Witness  was  an  experienced  mill  man, 
having  been  foreman  of  various  large  mills,  and  in  his 
judgment  it  didn't  make  any  difference  in  a  place  like 
that  as  to  whether  the  set-screw  was  sticking  out  an  inch 
above  the  collar  or  not.  According  to  the  general  cus- 
tom among  the  best  mills,  some  of  them  have  the  shaft 
screws  counter  sunk,  and  some  of  them  are  left  stick- 
ing out. 

One  of  the  witnesses  for  appellee,  who  was  assistant 
foreman  of  the  mill  at  the  time  the  deceased  was  killed, 
testified  that  he  had  known  the  deceased  all  the  time  he 
was  an  employee  of  the  appellee — seven  or  eight  years. 
Witness  had  seen  the  deceased  in  the  locality  where  he 
was  killed  a  number  of  times  before.  Witness  supposed 
he  went  up  there  on  his  own  accord.  Witness  had  been 
up  there  and  caught  hold  of  him  and  demanded  that  he 
come  out  of  danger.  Deceased  would  be  pulling  out  the 
long  sticks  and  slabs  that  would  get  up  on  that  chain  and 
stop  the  chain  from  moving.  Witness  went  up  there 
himself,  but  it  v^as  not  witness'  place  to  have  the  deceased 
with  him  at  all.  When  witness  went  up  there  to  unolog 
the  sprocket  wheel,  it  was  witness'  duty  to  disbelt  the 
machinery  in  order  to  keep  down  danger,  and  witness 
took  his  foot  or  something  and  kicked  the  stuff  out  of 
the  sprocket  wheel  and  the  conveyor  chain.  Witness 
generally  kept  a  stick  there  to  throw  the  belt.  If  there 
wasn't  any  stick  there,  he  would  touch  it  with  his  foot, 
and  it  would  fly  right  off.  The  deceased  knew  how  the  belt 
was  thrown,  for  witness  had  told  him,  and  the  deceased 
had  seen  witness  throw  the  belt  a  great  many  times. 
If  anybody  got  in  there  with  the  belt  running,  they  were 
putting  up  their  lives  as  a  sort  of  a  joke.  They  were  tak- 
ing chances.  Witness  told  the  deceased  when  he  saw  him 
in  there  to  come  out ;  that  if  that  shaft  ever  got  caught  in 
a  man's  clothes  it  would  kill  him.  The  sticks  had  been 
catching  in  the  sprocket  wheel  under  the  conveyor  chain 
ever  since  the  mill  had  been  running.    They  didn't  have 


Digitized  by 


Google 


ABK.]         Scott  v.  Wisconsin  &  Abk.  Lbr.  Co.  73 

any  place  for  a  man  to  work  in  there  because  it  was  not 
a  place  for  a  man  to  work.  If  the  deceased  got  in  there 
to  unchoke  it  while  the  machinery  was  running,  he 
would  have  to  stand  with  oife  foot  on  the  planli  and  the 
other  on  the  edge  of  the  conveyor  box.  Witness  sup- 
posed that  the  set-screw,  from  the  way  all  the  other  set- 
screws  are,  would  stick  out  from  a  quarter  to  half  inch — 
not  over  five-eighths  of  an  inch  at  the  outside.  It  was 
the  practice  to  shift  set-screws  from  place  to  place  and 
after  the  death  of  deceased  the  set-screw  around  which 
his  clothes  were  wound  was  shifted  to  another  place. 
Another  witness  who  had  eighteen  or  nineteen  years' 
experience  as  a  millwright  testified  on  behalf  of  the  ap- 
pellee that  it  was  not  safe  to  run  a  line  shaft  with  a  set- 
screw  sticking  out  of  the  collar  five-eighths  of  an  inch, 
unguarded  or  unshielded  by  anything. 

There  was  testimony  also  on  behalf  of  the  appellee 
tending  to  show  that  the  deceased's  clothing  was  not 
caught  in  the  set-screw,  but  was  wrapped  around  the  line 
shaft  and  over  the  set-screw.  Other  witnesses  testified  on 
behalf  of  the  appellee  corroborating  substantially  the  tes- 
timony of  the  above  witnesses  and  showing  that  it  was 
the  duty  of  the  millwrights  and  not  the  foreman  to  make 
the  repairs  and  adjustments  that  the  deceased  was 
making. 

The  appellant  alleged  that  the  appellee  was  negli- 
gent in  failing  to  exercise  ordinary  care  to  furnish  the 
deceased  a  safe  place  to  work,  and  set  out  in  detail  the 
facts  which  his  testimony  tended  to  prove,  as  above  set 
forth.  The  appellee  in  its  answer  denied  specifically  the 
allegations  of  negligence  in  the  complaint  and  set  up  as 
aflSrmative  defenses  contributory  negligence  and  as- 
sumed risk  on  the  part  of  the  deceased.  The  appellant 
presented  several  prayers  for  instructions  asking  the 
court  to  submit  to  the  jury  the  issues  which  he  conceived 
were  raised  by  the  pleadings  and  sustained  by  the  evi- 
dence in  his  behalf.  The  court  refused  all  these  prayers, 
to  which  ruling  the  appellant  duly  excepted.  Thereupon 
the  court  on  its  own  motion  instructed  the  jury  to  return 
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a  verdict  in  favor  of  the  appellee  to  which  ruling  appel- 
lant duly  excepted.  A  verdict  was  returned  as  directed, 
and  a  judgment  was  entered  in  favor  of  the  appellee, 
from  which  judgment  is  tMs  appeal. 

1.  The  recitals  in  the  judgment  show  that  the  trial 
court  directed  the  verdict  in  favor  of  the  appellee  on  the 
ground  that  the  undisputed  evidence  showed  that  the 
death  of  the  deceased  was  caused  by  his  own  negligence. 
In  directing  the  verdict  the  court  told  the  jury  that  the 
deceased  went  into  a  place  knowing  it  to  be  dangerous 
and  knowing  it  to  be  absolutely  unsafe.  In  St.  L.,  I,  M. 
£  8.  Ry.  Co.  V.  Holman,  90  Ark.  555-567,  we  said:  ''The 
law  is  well  settled  that  if  the  nature  of  the  defects  is 
such  as  to  create  an  open,  imminent  danger  such  as  no 
prudent  man  would  encounter,  and  the  servant  continues 
at  work  in  the  face  of  this  manifest  peril,  and  is  injured 
by  reason  of  the  defects,  he  is  barred  of  any  right  of  re- 
covery because  of  his  own  contributory  negligence.  But 
where  the  nature  of  the  defect  is  not  so  obviously  dan- 
gerous as  to  impress  the  man  of  ordinary  prudence  with 
a  feeling  or  consciousness  of  imminent  danger  in  the 
place  where,  or  in  the  machinery  and  appliances  with 
which  he  has  to  do  the  work,  then  he  may  continue  in 
the  performance  thereof;  and  if  he  is  injured  while  so 
engaged,  the  master  will  be  liable." 

Since  the  trial  court  directed  the  verdict  in  favor 
of  the  appellee  on  the  evidence,  in  testing  whether  or 
not  its  ruling  is  correct,  we  must  give  the  evidence  its 
strongest  probative  force  in  favor  of  the  appellant.  ''If 
there  is  any  evidence  tending  to  establish  an  issue  in 
favor  of  a  party,  it  is  error  to  direct  a  verdict  against 
him.*'  Barrentine  v.  Henry  Wrape  Co.,  120  Ark.  208; 
Farmers'  Bank  v.  Johnf^on,  105  Ark.  136 ;  McDonald  v.  St. 
L.,  /.  M.  &  S.  Ry.  Co.,  98  Ark.  334,  and  cases  there  cited.  A 
directed  verdict  in  favor  of  the  appellee  was  proper  only 
if  under  the  evidence  and  all  reasonable  inferences  there- 
from the  appellant  in  law  was  not  entitled  to  recover. 
Works  V.  Fort  Smith  Biscuit  Co.,  105  Ark.  526.  The  ques- 
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tion  here  is  whether  reasonable  minds,  viewing  the  evi- 
dence in  its  most  favorable  light  for  the  appellant,  could 
have  returned  a  verdict  in  his  favor,  ll  so,  the  court 
erred  in  directing  the  verdict.  If  not,  then  the  ruling  of 
the  court  is  correct.  SL  L.,  I.  M.  <&  S.  My.  Co.  v.  Cone,  111 
Ark.  309;  St.  L.,  I.  M.  do  S.  By.  Co.  v.  Coleman,  97  Ark. 
438,  and  cases  there  cited. 

Applying  the  above  familiar  rules  to  the  facts  of 
this  record,  we  are  convinced  that  it  should  not  be  de- 
clared as  a  matter  of  law  that  the  method  pursued  by 
the  deceased  in  unclogging  the  sprocket  wheel  and  con- 
veyor chain  subjected  him  to  such  an  open  and  imminent 
danger  that  no  prudent  man,  under  the  circumstances, 
would  have  undertaken  it.  True,  the  testimony  on  be- 
half of  the  appellee  tended  to  prove  that  it  was  danger- 
ous for  any  one  to  undertake  to  unclog  the  sprocket  wheel 
and  conveyor  chain  in  the  maimer  it  was  being  done  by 
the  deceased,  unless  the  belt  was  thrown — *nhat  if  any- 
body got  in  there  with  the  bolt  running  they  were  put- 
ting up  their  lives  as  a  sort  of  joke — they  were  taking 
chances. '^  But,  on  the  other  hand,  the  testimony  on  be- 
half of  the  appellant  tend'*d  to  prove  that  the  deceased 
was  unclogging  the  conveyor  chain  and  sprocket  wheel 
in  the  customay  way;  **tliat  it  was  the  custoln  to  do  it 
whUe  the  machinery  was  going."  There  was  no  rule 
of  the  company  forbidding  employees  going  into  the 
place  where  the  deceased  was  killed  to  unclog  the  sprocket 
wheel  and  conveyor  chain  without  first  throwing  the 
belt  and  stopping  the  line  shaft  and  other  moving  ma- 
chinery. Even  if  there  had  been  such  a  rule,  the  testi- 
mony on  behalf  of  appellant  would  have  warranted  the 
conclusion  that  same  had  been  abrogated  by  a  custom 
acquiesced  in  by  the  general  foreman  of  the  company, 
whose  duty  it  would  have  been  to  enforce  the  rule.  Wit- 
nesses for  the  appellant  testified  that  the  customary  way 
of  doing  it  was  to  unchoke  it  while  it  was  running,  and 
these  witnesses 'testified  that  about  9:00  o'clock  on  the 
morning  of  the  day  when  the  deceased  was  killed,  the 
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general  foremau  of  the  mill  plant  told  the  deceased  **not 
to  let  the  hog  stop  that  day — to  watch  her  close,  keep  her 
unchoked — and  keep  her  going  steady."  It  was  shown 
that  the  conveyor  chain  had  been  stopped  four  or  five 
times  before  that  on  that  morning ;  that  the  general  fore- 
man knew  that  it  was  choking,  and  hence  gave  the  de- 
ceased the  orders  indicated  in  order  that  there  might 
not  be  any  shortage  of  fuel  for  the  boilers. 

Now,  in  view  of  the  fact  that  there  was  testimony 
tending  to  prove  that  the  custom  was  to^unclog  the 
sprocket  wheel  and  conveyor  chain  while  the  machinery 
was  running,  and  that  the  deceased  when  he  was  killed 
was  pursuing  that  custom,  and  in  doing  so  was  obejing 
the  orders  of  his  superior,  the  general  foreman,  it  occurs 
to  us  that  reasonable  minds  might  differ  as  to  whether 
or  not  the  danger  incident  to  unclogging  the  conveyor 
chain  and  sprocket  wheel  in  the  manner  indicated  was 
so  obvious  and  imminent  that  no  prudent  person  would 
undertake  it.  In  appellant's  complaint  there  is  a  gen- 
eral allegation  that  the  appellee  was  negligent  in  failing 
to  exercise  ordinary  care  to  provide  the  deceased  a  safe 
place  to  work,  and  the  specific  acts  constituting  such  neg- 
ligence are  alleged  to  be  the  using  of  a  line  shaft  with 
a  set-screw  of  unusual  length  sticking  up  near  the  end  of 
said  line  shaft  without  any  shield  or  protection  over  it, 
and  the  using  of  a  conveyor  box  in  which  the  lining  had 
become  defective  causing  the  same  to  choke  with  the 
slabs  and  fuel  material  being  conveyed.  The  testimony 
tended  to  prove  that  this  defective  condition  of  the  con- 
veyor trough  caused  the  conveyor  chain  to  become 
clogged  more  frequently  than  would  have  been  the  case 
otherwise.  The  protruding  set-screw  on  the  line  shaft, 
when  the  latter  was  in  motion,  undoubtedly  enhanced 
the  danger  of  unclogging  the  sprocket  wheel  and  conveyor 
chain  while  the  machinery  was  running.  Under  the  evi- 
dence, it  was  a  question  for  the  jury  to  determine  whether 
or  not  the  appellee  was  negligent  in  failing  to  exercise 
ordinary  care   to   correct  these  conditions,  and  whether 
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such  conditions  were  the  proximate  cause  of  the  death 
of  the  deceased. 

There  was  testimony  on  behalf  of  the  appellant  tend- 
ing to  prove  that  the  place  where  the  deceased  was  killed 
was  rather  dark,  and  that  the  set-screw  could  not  be  seen 
when  the  line  shaft  was  revolving.    It  was  not  the  duty 
of  the  deceased  to  place  the  set-screws  in  the  first  in- 
stance, nor  to  shift  them  from  place  to  place.    The  duty 
of  construction  and  making  repairs  devolved  upon  the 
appellee  and  was  intrusted  to  other  servants.    The  de- 
ceased had  no  duty  of  inspection  either,  except  to  dis- 
cover the  repairs  that  were  necessary  to  keep  the  lath 
mill    running.    The    deceased,    while    unclogging    the 
sprocket  wheel  and  conveyor  chain,  was  performing  a 
servant's  duty,  and  he  assumed  all  the  ordinary  risks  in- 
cident thereto.    But  a  servant  does  not  assume  any  risk 
arising  from  the  use  of  defective  machinery  caused  by 
the  negligence  of  the  master,  unless  he  knows  thereof 
and  appreciates  the  danger  incident  to  its  use;  or  un- 
less the  defect  and  danger  are  so  patent  that  one,  in  the 
exercise  of  ordinary  care  for  his  own  protection  in  the 
performance  of  his  duties  in  the  usual  and  ordinary  man- 
ner with  the  machinery  furnished  hhn,  would  necessarily 
discover  the  defect  and  know  and  appreciate  the  danger. 
Therefore,  if  the  appellee  was  negligent  in  having  a  pro- 
jecting set-screw  at  the  place  where  the  same  was  located, 
and  if  the  deceased  had  no  knowledge  of  such  defective 
condition  and  did  not  appreciate  the  danger  thereof,  and 
if  the  defect  and  danger  were  not  so  open  and  obvious 
that  in  the  exercise  of  ordinary  care  in  the  performance 
of  his  duties  he  should  have  discovered  same  and  have 
known  and  appreciated  the  danger,  then  he  did  not  as- 
sume the  risk  if  he  was  discharging  his  duty  of  unclogging 
the  sprocket  wheel  and  conveyor  chain  in  the  customary 
way  acquiesced  in  by  the  appellee. 

2.  The  primary  duty  of  a  servant  is  to  obey  the 
orders  of  his  master.  Central  Coal  d  Coke  Co.  v. 
Fitzgerald,   146   Ark.    109.     Therefore,   if   the   general 
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foi:eman  of  the  appellee  had  directed  the  deceased 
**not  to  let  the  hog  stop  that  day  —  to  keep  it  going 
steady,''  meaning  thereby  that  the  deceased  should  un- 
clog  the  sprocket  wheel  and  conveyor  chain  without 
throwing  the  belt,  and  while  the  machinery  was  in  mo- 
tion, then  if  the  deceased  was  caught  by  the  projecting 
set-screw  on  the  revolving  line  shaft  and  thereby  lost  his 
life  while  carrying  out  the  orders  of  his  superior,  he  did 
not  assume  the  risk,  and  the  appellee  would  be  liable,  un- 
less the  danger  of  attempting  to  unclog  the  sprocket 
wheel  and  conveyor  chain  while  the  machinery  was  in 
motion  was  a  danger  so  obvious  and  imminent  that  no 
servant  in  the  exercise  of  ordinary  care  and  prudence 
would  have  xmdertaken  it  despite  the  directions  if  his 
master.  If  the  danger  was  so  obvious  and  imminent  that 
no  servant,  in  the  exercise  of  ordinary  care  and  prudence, 
would  have  encountered  it  notwithstanding  the  directions 
of  the  master  so  to  do,  then  the  deceased  in  undertaking 
to  carry  out  the  orders  of  the  general  foreman,  if  there 
were  such  orders,  was  guilty  of  contributory  negligence. 
It  occurs  to  us  that  the  trial  court  erred  in  holding  that 
the  undisputed  evidence  proved  such  to  be  the  case. 

The  above  principles  of  law  concerning  the  relation 
of  master  and  servant  applicable  to  the  facts  which  the 
testimony  in  this  record  tended  to  prove  are  well  estab- 
lished by  the  authorities  generally  and  have  been  an- 
nounced by  this  court  in  numerous  cases.  Most  of  the 
decisions  of  this  court  bearing  upon  the  issues  here  in- 
volved are  cited  in  the  excellent  briefs  of  counsel  for  the 
respective  parties.  An  examination  of  the  cases  upon 
which  appellee  relies  for  an  affirmance  of  the  judgment 
will  discover  that  the  facts  in  those  cases  differ  in  essen- 
tial particulars  from  the  facts  of  the  present  case.  It 
could  serve  no  useful  purpose  and  would  unduly  extend 
this  opinion  to  review  them. 

Our  conclusion  is  that  the  issues  of  the  alleged  neg- 
ligence of  the  appellee,  and  of  the  assumption  of  risk 
and  contributory  negligence  on  the  part  of  the  deceased. 
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should  have  been  sent  to  the  jury  under  appropriate  in- 
structions of  the  trial  court.  For  the  error  of  the  court 
in  directing  a  verdict  in  favor  of  the  appellee,  the  judg- 
ment is  reversed  and  the  cause  is  remanded  for  new  trial. 


Peel  v.  Lane. 
Opinion  delivered  March  28, 1921. 

1.  Landlord  and  tenant — tenancy  fiiom  year  to  year. — A  ten- 
ancy from  year  to  year  may  be  created  either  by  an  express 
agreement  or  by  a  lease  for  one  or  more  years  and  the  holding 
over  of  the  tenant  after  the  period  of  such  lease  and  the  pay- 
ment of  an  annual  rental  after  the  first  year  without  a  new 
contract. 

2.  Landlord  and  tenant — tenancy  from  year  to  year. — In  an  ac- 
tion of  unlawful  detainer  where  the  landlord  alleged  a  failure 
to  pay  an  increased  monthly  rental  under  a  tenancy  from  month 
to  month,  and  the  tenant's  testimony  tended  to  prove  that  the 
tenancy  was  one  from  year  to  year  at  the  original  rental,  it  was 
error  not  to  submit  the  tenant's  theory  to  the  jury, 

3.  Appeal  and  error — moot  questions. — Where  a  landlord  brought 
unlawful  detainer,  alleging  tenant's  failure  to  pay  an  increased 
monthly  rental  under  a  tenancy  from  month  to  month  after  ten 
days'  notice  to  quit  premises,  and  the  tenant  testified  that  the  ten- 
ancy was  from  year  to  year,  and  the  term  had  not  expired  at  the 
time  of  appeal,  so  that  a  six  months'  notice  would  be  necessary 
to  terminate  the  tenancy,  the  questions  involved  were  not  moot 
questions. 

4.  Landlord  and  tenant— tenancy  from  year  to  year — notice  to 
quit. — Six  months'  notice  is  necessary  to  terminate  a  tenancy 
from  year  to  year. 

Appeal  from  Conway  Circuit  Court;  A.  B.  Priddy, 
Judge;  reversed. 

statement  op  facts. 

On  June  18,  1920,  Mrs.  E.  Cora  Lane  brought  an  ac- 
tion of  unlawful  detainer  against  Miss  Jennie  Peel  to  re- 
cover possession  of  a  dwelling  house  which  the  former 
had  rented  to  the  latter. 

According  to  the  testimony  of  Mrs.  E.  Cora  Lane, 
in  1917  she  rented  to  Miss  Jennie  Peel  a  seven-room 
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dwelling  house  in  Plumerville,  Arkansas,  for  the  term 
of  one  year  with  tha  rent  payable  monthly  at  the  rate  of 
$15  per  month.  In  May,  1919,  Mrs.  Lane  told  Miss  Peel 
that  she  intended  to  sell  her  place,  and  it  was  agreed  be- 
tween them  that  thereafter  Miss  Peel  should  become  a 
tenant  at  will,  paying  Mrs.  Lane  the  same  rent  by  the 
month.  On  the  1st  day  of  February,  1920,  Mrs.  Lane 
notified  Miss  Peel  that  she  would  have  to  come  up  on 
the  rent  and  was  going  to  charge  her  $20  per  month. 
Miss  Peel  notified  lier  that  she  would  give  her  an  answer 
by  the  first  of  May.  Miss  Peel  later  on  declined  to  pay 
$20  per  month  rent  for  the  house,  and  on  the  1st  day  of 
May,  1920,  Mrs.  Lane  had  served  on  her  a  notice  in  writ- 
ing to  vacate  the  premises  on,  or  by,  June  8, 1920. 

Other  witnesses  corroborated  the  testimony  of  Mrs. 
Lane. 

According  to  the  testimony  of  Miss  Jennie  Peel,  she 
rented  the  dwelling  house  in  question  by  the  year  from 
Mrs.  Lane  during  the  first  part  of  January,  1917,  and 
agreed  to  pay  the  yearly  rental  at  the  rate  of  $15  per 
month.  She  continued,  without  objection,  to  occupy  the 
premises  at  a  yearly  rental  payable  monthly  in  advance 
until  the  18th  day  of  February,  1920.  At  that  time  Mrs. 
Lane  told  her  the  taxes  were  so  high  that  she  was  going 
to  raise  the  rent  $5  per  month.  Miss  Peel  replied  that 
she  was  renting  by  the  year,  and  that  Mrs.  Lane  should 
have  informed  her  that  she  was  going  to  raise  the  rent 
before  she  started  on  the  year.  She  reminded  Mrs.  Lane 
that  she  had  made  some  repairs  since  the  first  of  the  year 
1920.  She  never  agreed  with  Mrs.  Lane  to  increase  her 
rent  to  $20  a  month.  The  testimony  of  Miss  Peel  was 
corroborated  by  other  witnesses. 

The  case  was  tried  on  the  8th  day  of  October,  1920, 
and  the  jury  was  instructed  by  the  court  to  return  a  ver- 
dict for  the  plaintiff  for  the  possession  of  the  property, 
but  the  court  submitted  to  the  jury  to  find  from  the  evi- 
dence the  amount  of  damages  suffered  by  the  plaintiff. 
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The  jury  found  for  the  plaintiff  and  allowed  her  $15 
per  month  from  June  8  to  October  8,  1920,  as  rent.  The 
case  is  here  on  appeal. 

Edward  Gordon,  for  appellant. 

It  was  reversible  error  to  direct  a  verdict  for  plain- 
tiff for  possession.  The  tenancy  was  one  from  year  to 
year,  and  the  notice  given  was  sufficient.  65  Ark.  471-3-4 ; 
11  Vroom  133 ;  Taylor  on  Landlord  and  Tenant,  §  478 ; 
Archb.  on  Land.  &  T.  87.  These  authorities  sustain  the 
contention  of  appellant.  Notice  must  be  given  at  the  end 
of  a  rental  period.    See,  also,  131  Ark.  77 ;  99  Id.  260. 

C.  A.  Holland,  for  appellee. 

1.  There  is  only  a  moot  question  before  the  court, 
and  costs  only  are  involved.  It  does  not  fall  within  the 
exceptions  to  the  rule,  as  stated  in  113  Ark.  24;  125  Id. 
324.  The  rule  as  to  holding  over  by  a  tenant  is  well  set- 
tled.   16  R.  C.  L.  1160,  §  681. 

2.  The  notice  was  sufficient. 

3.  The  doctrine  of  estoppel  has  no  application  here. 
The  presumption  that  the  tenant  holds  in  accordance 
with  the  terms  of  the  original  lease  is  not  conclusive  and 
is  rebutted  by  proof  of  a  new  contract  differing  from 
the  original  contract.  16  R.  C.  L.,  p.  1162,  §  683.  The 
cases  cited  by  appellant  on  estoppel  are  not  in  point. 

Habt,  J.  (after  stating  the  facts).  The  court  erred 
in  directing  a  verdict  for  the  plaintiff  for  the  possession 
of  the  premises. 

According  to  the  testimony  of  the  defendant,  she 
rented  the  premises  by  the  year  in  January,  1917,  agree- 
ing to  pay  the  rent  monthly  in  advance.  She  paid  the 
rent  as  agreed  upon  and  occupied  the  premises  without 
objection  until  the  18th  day  of  February,  1920,  when  she 
was  told  by  the  plaintiff  that  she  would  have  to  pay  an 
additional  rent  of  $5  per  month,  or  quit  the  premises. 
She  declined  to  pay  the  additional  rent,  and  the  plaintiff 
brought  suit  for  the  possession  of  the  premises. 
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In  Lamew  v.  Towtisend,  147  Ark.  282,  the  court  held 
that  tenancy  from  year  to  year  may  be  created,  either  by 
an  express  agreement,  or  by  a  lease  for  one  or  more  years 
and  the  holding  over  by  the  tenant  and  the  payment  of 
an  annual  rental  after  the  first  year  without  a  new  con- 
tract. 

There  was  a  tenancy  from  year  to  year  according  to 
the  testimony  of  Miss  Peel,  and  her  theory  of  the  case 
should  have  been  submitted  to  the  jury. 

It  is  insisted  by  counsel  for  the  plaintiff  that  the 
judgment  should  not  be  reversed  because  it  is  not  the  pol- 
icy of  our  law  to  decide  moot  questions.  It  is  contended 
that  the  issue  raised  has  ceased  to  be  of  any  practical 
value  because  her  tenancy  has  expired. 

We  can  not  agree  with  counsel  for  two  reasons.  In 
the  first  place,  according  to  the  testimony  of  Miss  Peel, 
she  was  a  tenant  from  year  to  year.  Her  tenancy  com- 
menced in  the  early  part  of  January,  and  having  held 
over  until  the  18th  day  of  February,  1920,  without  ob- 
jection on  the  part  of  the  plaintiff,  her  term  would  not 
expire  until  the  first  part  of  January,  1921.  The  case 
was  tried  in  the  circuit  court  on  the  8th  day  of  October, 
1920,  and  her  tenancy  had  not  expired  at  that  time.  In 
the  next  place,  she  received  only  a  month's  notice  to  quit. 
Under  the  common  law  in  case  of  a  tenancy  from  year 
to  year,  the  tenant  was  entitled  to  six  months'  notice  be- 
fore his  tenancy  could  be  terminated.  24  Cyc.  1379,  and 
cases  cited,  and  16  R.  C.  L.,  §  695,  p.  1174,  and  cases  cited. 
That  the  common  law  requires  six  months'  notice  where 
the  tenancy  is  from  year  to  year  was  recognized  by  this 
court  in  Stewart  v.  Murrell,  65  Ark.  471.  In  that  case  the 
court  held  that,  in  the  absence  of  a  local  custom  to  the 
contrary,  a  tenant  from  month  to  month  must  give  thirty 
days'  notice  of  his  intention  to  vacate  the  leased  prem- 
ises, but  recognized  that  the  common  law  rule  was  six 
months  where  the  tenancy  is  from  year  to  year. 

Again  the  rule  was  recognized  in  Bromley  v.  Aday, 
70  Ark.  351,  where  the  court  held  that  ten  days'  notice 


Digitized  by 


Google 


ARK.]  Ferguson  v.  Montgomery.  83 

to  quit  could  not  be  considered  reasonable  in  a  tenancy 
from  year  to  year. 

In  Reece  v.  Leslie,  105  Ark.  127,  the  court  held  that 
the  notice  for  the  length  of  time  required  by  law  before 
the  bringing  of  the  suit  must  be  given,  and  that  the  notice 
must  end  with  the  rental  period. 

In  Currier  v.  Barker,  2  Gray,  Mass.  227,  the  impor- 
tance of  giving  notice  was  stated  as  follows:  ''The  no- 
tice to  quit  is  technical,  and  is  well  understood.  It  fixes 
a  time  at  which  a  tenant  is  bound  to  quit,  and  the  land- 
lord has  a  right  to  enter  at  a  time  at  which  the  rent 
terminates.  The  rights  of  both  parties  are  fixed  by  it, 
and  are  dependent  on  it.  Should  the  landlord  decline  to 
enter,  and  the  tenant  quit  according  to  the  notice,  the 
tenant  could  be  no  longer  holden  for  rent,  although  he 
had  given  no  notice  to  the  landlord.  The  lease  is  'deter- 
mined' by  such  notice,  properly  given  by  either  party. 
It  is  manifest  therefore  that,  when  such  consequences 
depend  upon  the  notice  to  be  given,  the  notice  should  fix 
with  reasonable  exactness  the  time  at  which  these  conse- 
quences may  begin  to  take  effect.'' 

There  is  no  statute  in  this  State  changing  the  com- 
mon-law rule  with  regard  to  notice  where  the  tenancy 
is  from  year  to  year.  Consequently  the  notice  given  by 
the  plaintiff  in  this  case  was  insufficient  as  to  length  of 
time  and  was  also  ineffectual  because  not  terminating  at 
the  end  of  the  yearly  tenancy. 

Therefore,  the  judgment  must  be  reversed  and  the 
cause  will  be  remanded  for  a  new  trial. 


Ferguson  v.  Montgomery. 
Opinion  delivered  March  28,  1921. 

EUBCnONS — ^PRIMARY  ELECTION   CONTEST — SUPPORTINO  APPTOAVITS. 

— ^The  provision  in  Crawford  &  Moses'  Digest,  §  3757,  that  a 
complaint  in  a  primary  election  contest  shall  be  supported  by 
the  affidavit  of  at  least  ten  reputable  citizens  is  satisfied  where 
the  required  number  of  reputable  citizens  combine  in  one  affl- 
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davity  made  upon  belief  merely,  without  setting  forth  the  facts 
upon  which  their  belief  is  based. 

2.  Elections  —  affiants  to  be  op  same  party. — Crawford  &  Mo- 
ses' Digest,  §  3772,  providing  that  a  complaint  in  a  primary  elec- 
tion contest  shall  be  supported  by  the  affidavit  of  at  least  ten 
reputable  citizens,  implies  that  such  affiants  shall  be  members 
of  the  same  political  party  with  contestant. 

3.  Elections  —  primary  election  contest  —  sufficiency  op  com- 
plaint.— ^A  complaint  in  a  primary  election  contest  should  not 
be  dismissed  because  the  affidavit  of  ten  reputable  citizens,  re- 
quired by  Crawford  &  Moses'  Digest,  §  3772,  failed  to  state  that 
such  affiants  were  of  the  same  political  party  with  contestant. 

4.  Elections  —  primary  election  contest  —  amendment  op  com- 
plaint.— Where  the  original  complaint  in  a  primary  election  con- 
test alleged  that  illegal  votes  were  cast  for  contestee  in  certain 
townships',  it  was  not  error  to  permit  contestant  to  amend  his 
complaint  to  include  other  townships  in  which  the  evidence  showed 
that  illegal  votes  were  cast  for  contestee;  there  being  no  show- 
ing that  the  amendment  would  unduly  delay  the  trial. 

5.  Elections — control  of  courts  over  primary  elections. — Ex- 
cept to  the  extent  that  jurisdiction  is  conferred  or  regulated  by 
statute,  the  courts  have  no  power  to  interfere  with  the  judgments 
of  the  constituted  authorities  of  political  parties  in  matters  in- 
volving party  government  and  discipline,  or  to  determine  dis- 
putes within  a  political  party  as  to  the  regularity  of  the  election 
of  its  executive  officers. 

6.  Elections — ^regulation  of  primary  elections. — The  existence  of 
political  parties  may  be  recognized  by  the  State,  and  within  rea- 
sonable limits  the  means  by  which  partisan  voters  shall  be  pro- 
tected in  exercising  their  preferences  for  party  candidates  may 
be  regulated. 

7.  Elections — primary  elections. — The  object  of  holding  a  pri- 
mary election  by  a  political  party  is  to  select  party  candidates, 
and  no  voter  should  be  permitted  to  vote  at  the  primary  election 
of  a  political  party  unless  he  is  a  member  of  such  party. 

8.  Elections — primary  elections. — The  avowed  purpose  of  Craw- 
ford &  Moses'  Digest,  §  3778,  is  to  take  away  from  political  par- 
ties the  right  to  provide  rules  regulating  primary  election  con- 
tests, but  it  does  not  affect  the  tests  required  of  voters  at  the 
primaries  held  by  such  parties. 

9.  Elections  —  primary  elections  —  review. — ^In  primary  election 
contests  the  courts  may  review  the  action  of  the  duly  constituted 
authorities  of  a  political  party  in  allowing  members  of  an  oppo- 
sition party  tp  vote  in  a  primary. 
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10.  Elections — primary  elections. — It  is  the  duty  of  the  courts  to 
construe  the  act  regulating  primary  election  contests  so  as  to 
advance  the  remedy  provided  hy  the  act,  rather  than  to  render  it 
futile  or  unavailing. 

11.  Elections — primary  elections. — In  a  contest  over  a  nomination 
in  a  Democratic  primary,  where  the  rules  of  the  party  provided 
that  none  but  Democrats  should  participate  therein,  it  was  error 
to  refuse  to  permit  contestant  to  prove  that  certain  Republicans 
were  allowed  to  vote  for  contestee. 

12.  Elections— evidence— ILLEGAL  votes. — In  a  contest  of  the  Dem- 
ocratic nomination  for  a  county  office,  contestant's  offer  of  proof 
that  a  number  of  Republicans  had  voted  for  the  contestee  held 
sufficiently  definite. 

13.  Elections — necessity  of  challenging  voters. — In  a  contest  for 
the  Democratic  nomination,  the  contestant  did  not  lose  his  right 
to  object  to  Republican  votes  for  contestee  because  he  did  not 
challenge  such  votes  at  the  polls. 

14.  Elections — ^primary  elections — ^fraud. — It  yras  not  error  to  re- 
fuse to  throw  out  the  entire  vote  of  a  township  on  account  of 
illegal  votes,  though  the  judges  and  clerks  of  election  failed  to 
make  duplicate  register  of  the  names  of  the  electors  in  the  order 
in  which  they  presented  their  ballots,  as  required  by  §  8765, 
Crawford  &  Moses'  Digest,  since  the  requirement  in  that  section 
that  each  ballot  shall  be  signed  by  the  voter  afforded  a  means  of 
eliminating  the  illegal  votes. 

16.  Elections — primary  election  contest — ouster  of  defendant. — 
Under  Crawford  &  Moses'  Digest,  §  8776,  providing  that,  if  a 
nomination  contest  should  not  be  finally  determined  until  after 
an  election,  and  the  defendant  is  elected  and  found  not  entitled 
to  the  nomination,  the  judgment  should  operate  as  an  ouster,  the 
word  ''defendant"  should  be  construed  to  mean  the  party  who 
defends  the  suit  when  finally  determined,  whether  in  the  circuit 
court  or  in  the  Supreme  Court,  so  that  it  applies  equally  to  con- 
testant and  contestee. 

Appeal  from  Johnson  Circuit  Court;  A.  B.  Priddy, 
Judge;  reversed. 

statement  of  facts. 

This  is  a  suit  to  contest  a  primary  election  brought 
in  the  circuit  court  under  our  statute,  by  J.  M.  Montgom- 
ery against  G.  D.  Ferguson  to  contest  the  nomination  for 
the  office  of  county  judge  of  Johnson  County. 

Montgome'ry,  the  contestant,  alleged  that  he  received 
more  legal  votes  for  the  office  of  county  judge  in  the 
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Democratic  primary  held  the  10th  day  of  August,  1920, 
than  were  cast  for  Ferguson,  the  contestee,  but  that  the 
latter  had  been  returned  as  the  the  Democratic  nominee 
for  said  office. 

In  his  complaint,  Montgomery  alleged  that  certain 
fraudulent  practices  were  indulged  in  and  certain  illegal 
votes  were  cast  for  Ferguson  in  certain  voting  precincts 
named  in  his  complaint.  His  complaint  states  the  num- 
ber of  illegal  votes  received  by  Ferguson  and  the  town- 
ships in  which  they  were  received. 

Ferguson  filed  an  answer  within  the  time  prescribed 
by  the  statute  and  specifically  denied  the  allegations  of 
the  complaint.  He  stated  that  certain  illegal  votes  were 
cast  for  the  contestant  in  certain  townships  named  by 
him  in  his  answer. 

The  number  and  character  of  the  illegal  votes  are 
stated  in  the  answer.  The  proof  developed  irregularities 
and  illegal  votes  in  other  townships  than  those  named  in 
the  pleadings,  and  Montgomery  was  permitted  during  the 
trial  to  amend  his  complaint  to  conform  to  the  proof 
taken.    This  was  done  over  the  objections  of  Ferguson. 

At  the  conclusion  of  the  hearing  the  circuit  court 
found  that  Montgomery  had  received  fifty-five  more  votes 
in  the  primary  election  than  Ferguson.  Judgment  was 
accordingly  rendered  declaring  Montgomery  the  Demo- 
cratic nominee  for  the  office  of  county  judge  of  Johnson 
County,  and  his  name  was  ordered  to  be  placed  upon  the 
official  ballot  to  be  voted  in  the  general  election  held  in 
said  county  on  Tuesday,  November  2,  1920. 

From  the  judgment  rendered,  Ferguson  has  duly 
prosecuted  an  appeal  to  this  court. 

Montgomery  was  duly  elected  at  the  general  election 
aforesaid  and  has  been  holding  the  office  of  county  judge 
of  Johnson  County  since  that  time. 

Jesse  Reynolds,  Paul  McKermon  and  EUl  &  Fitz- 
hugh,  for  appellant. 

1.  The  court  erred  in  overuling  the  complaint  on  ac- 
count of  the  insufficiency  of  the  supporting  affidavit. 
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2.  It  was  error  to  refuse  to  admit  testimony  as  to 
the  alleged  Eepublican  votes  cast  for  Montgomery.  This 
was  a  Democratic  primary,  and  Republican  votes  could 
not  be  counted.  Ballots  not  numbered  were  counted,  and 
the  vote  in  Pittsburgh  township  should  have  been 
cast  out 

Ward  township  ^s  vote  should  have  been  cast  out, 
and  the  judges  bet  on  the  election.  Illegal  votes  were 
cast  by  Republicans.  125  Pac.  739;  129  Cal.  337;  61 
Pac.  1115;  22  S.  D.  146;  115  N.  W.  1121;  228  111.  Ill;  81 
N.  E.  1109;  40  Ore.  166;  66  Paa  714;  92  Neb.  313;  43  L. 
R.  A.  (N.  S.)  282.  Under  the  law  no  candidate  should 
be  declared  a  Democratic  nominee  where  his  majority  is 
made  up  of  Republican  votes.  The  court  went  beyond  the 
pleadings  in  making  its  findings.  Its  departure  from 
the  issues  was  material,  and  the  evidence  did  not  author- 
ize it.  159  S.  W.  646.  Ballots  not  numbered  were  illegal. 
Kirby's  Digest,  §  2811;  69  Ark.  501;  Brundidge  act,  §  9. 

In  Stonewall  township  not  all  the  ballots  were  signed, 
and  in  Pittsburgh  Township  twenty-two  ballots  were  not 
signed.  In  two  townships  judges  of  election  were  forced 
out  by  physical  or  moral  suasion  and  by-standers  not 
electors,  or  committee,  chosen  their  successors.  Kirby's 
Digest,  §§  2801-2.  The  Constitution  and  laws  were  ig- 
nored and  violated,  and  the  law  should  be  upheld. 

Webb  Covington,  for  appellee. 

1.  The  supporting  affidavit  was  sufficient.  136  Ark. 
217;  136  Ark.  221. 

2.  The  law  authorizes  the  amending  of  the  com- 
plaint.   Initiative  act  No.  1,  §  12,  p.  296;  125  Ark.  561-2. 

The  allegations  of  the  complaint  were  sufficiently 
broad,  and  it  was  the  duty  of  the  court  to  repect  all  illegal 
ballots.    32  Ark.  561. 

3.  The  complaint  was  subject  to  amendment.  159 
S.  W.  646. 

4.  No  illegal  votes  were  counted.  Initiative  act  No. 
1,  ^  17,  p.  2302,  Acts  1917.  See  26  R.  C.  L.,  §  35,  p.  1032; 
95  Ark.  443;  57  N.  J.  L.  442;  51  Am.  St.  624. 
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Courts  do  not  require  a  voter  to  disclose  for  whom  he 
voted.  49  Ark.  238 ;  53  Id.  172.  The  act  is  constitutional 
40  Ore  167;  66  Pac.  714. 

None  of  the  objections  made  by  appellant  are  fatal. 
43  Ark.  62.  Illegal  votes  do  not  affect  the  result  of  an 
election  unless  it  appears  how  they  were  cast.  54  Ark. 
409.  The  returns  are  accepted  when  purged  of  the  ille- 
gal votes.  73  Ark.  187.  It  is  immaterial  whether  illegal 
votes  are  received  or  not  if  not  suflScient  to  overcome  the 
majoity.  39  Ark.  549.  Nothing  will  justify  the  exclu- 
sion of  an  entire  township  vote  if  the  election  has  been 
legally  held  and  fairly  conducted,  unless  it  renders  it  im- 
possible to  ascertain  the  majority  vote.  124  Ark.  256; 
49  Id.  241.  There  wa«  no  error  in  the  Pittsburgh  vote, 
nor  in  Grant  Township,  nor  in  Hill  Township.  As  far  as 
the  returns  show,  no  election  was  held  in  Hill  Township. 
It  takes  poll  books  and  tally  sheets  to  make  a  prima  facie 
showing  of  an  election.  102  Ark.  651.  The  returns  are 
shown  by  the  record  to  be  in  the  handwriting  of  one 
man,  Tom  Holland.  The  entire  ticket  is  in  his  hand- 
writing, and  there  was  no  certificate  of  the  judges  and 
clerks.  This  is  not  such  a  return  as  requires  appellee  to 
produce  any  proof  whatever.  Hill  Township  vote  should 
have  been  excluded  from  the  count,  and  it  gave  appellant 
twenty-five  votes  and  appellee  one.  The  evidence  in  ref- 
erence to  the  vote  in  Ward  township  fails  to  disclose  any 
state  of  facts  calling  for  a  recount,  and  the  court  prop- 
erly overruled  the  motion. 

It  is  admitted  that  probably  500  names  were  added 
to  the  polltax  list  after  the  3d  of  July,  1920.  These  poll- 
tax  receipts  were  illegal,  and  there  were  erasurcvS  and 
changes  in  the  record,  as  shown  by  the  testimony. 

At  the  general  election  in  November,  1920,  the  county 
judge  was  elected  in  Johnson  County;  and  if  appellee 
was  elected  county  judge,  the  result  of  this  cause  can 
not  affect  that  election. 

There  were  combinations  and  numerous  violations 
of  law.    Acts  1913,  act  308,  §§  10-12.    There  was  a  com- 
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bination  to  defeat  the  will  of  the  people  and  deprive  them 
of  their  choice  for  county  judge.  They  violated  the  elec- 
tion laws.  It  is  dear  that  they  did  not  intend  for  ap- 
I>ellee  to  receive  the  nomination  and  resorted  to  many 
illegal  methods  to  defeat  him.  The  court  below  had  the 
parties  before  him  and  heard  all  the  evidence,  and  the 
findings  are  supported  by  the  law  and  a  clear  prepon- 
derance of  the  evidence. 

Hart,  J.  (after  stating  the  facts).  By  the  Initiative 
Act  of  1917,  it  is  provided  that  all  political  parties  se- 
lecting their  candidates  for  office  through  primary  elec- 
tions shall  be  subject  to  the  provisions  of  the  act,  and  that 
all  primary  elections  for  the  nomination  of  county,  dis- 
trict, and  State  offices,  shall  be  held  on  the  same  day. 
Crawford  &  Moses'  Digest,  §  3757. 

Another  section  of  the  act  gives  any  candidate  the 
right  to  contest  the  nomination  by  an  action  brought  in 
the  circuit  court. 

It  further  provides  that  the  complaint  **  shall  be  sup- 
ported by  the  affidavit  of  at  least  ten  reputable  citizens 
and  shall  be  filed  within  ten  days  of  the  certification  com- 
plained of,  if  the  complaint  is  against  the  certification  in 
one  county.    Crawford  &  Moses'  Digest,  §  3772. 

Montgomery  filed  with  his  complaint  an  affidavit 
signed  by  ten  persons,  the  body  of  which  is  as  follows: 

**  Comes  J.  V.  Herring,  Rafe  Stegall,  J.  J.  Lingar, 
Sam  Harris,  Dave  Timmons,  Ewell  Love,  J.  F.  Simmons, 
Jas.  M.  Lewis,  E.  E.  Gifford,  W.  B.  Cox,  S.  J.  Morgan, 
and  C.  H.  Love,  ten  reputable  citizens  of  said  county, 
and  State  of  Arkansas,  and  state  under  oath  that  the 
statements  made  in  the  foregoing  complaint  are  true  to 
the  best  of  their  knowledge,  information  and  belief.** 

Ferguson  filed  a  motion  to  dismiss  the  complaint  on 
account  of  the  insufficiency  of  this  supporting  affidavit. 

The  court  overruled  the  motion,  and  error  is  assigned 
to  the  action  of  the  court  in  this  regard. 

We  do  not  agree  with  counsel  in  this  contention.  In 
Logan  v.  Russell,  136  Ark.  217,  the  court  held  that  under 
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the  above  section  the  aflSdavits  of  ten  reputable  citizens 
need  not  be  separate,  but  may  be  combined  in  one  affi- 
davit and  made  upon  the  belief  of  the  affiants  merely, 
without  setting  forth  the  facts  upon  which  their  belief  is 
based. 

The  court  also  held  that  the  affidavits  are  jurisdic- 
tional, and  that  the  complant  and  affidavits  must  be  filed 
within  the  time  specified. 

In  the  instant  case,  the  affidavits  were  filed  within 
the  time  required  by  the  statute,  and  under  the  decision 
just  referred  to  the  affidavit  was  sufficient  in  form.  That 
is  to  say,  all  the  affiants  signed  the  same  affidavit,  and  it 
was  not  necessary  to  state  the  facts  upon  which  their  sup- 
port of  the  complaint  rests. 

But  it  is  insisted  that  the  affidavit  is  defective  be- 
cause it  does  not  state  that  the  affiants  were  members  of 
the  Democratic  party,  and  that  this  was  necessaiy  under 
the  statute.  On  the  other  hand,  it  is  claimed  that  the  stat- 
ute does  not  prescribe  that  the  affiants  shall  be  members 
of  the  Democratic  party.  It  is  true  that  the  statute  does 
not  so  state  in  express  terms,  but  we  think  such  is  the 
necessary  implication  from  its  language  when  considered 
with  reference  to  the  declared  purpose  of  the  statute. 

In  Simmons  v.  Terrcd,  145  Ark.  585,  the  court  had 
the  section  under  consideration  and  held  that  the 
word,  ** citizens,''  as  used  in  the  section,  is  synonymous 
with  the  word,  ** electors."  The  court  said  that  the 
known  object  of  the  law  was  to  prevent  fraud  in  the  exer- 
cise of  political  privileges,  and  that,  inasmuch  as  tliese 
privileges  are  accorded  by  the  act  to  electors  only,  it 
was  clear  that  the  word,  ** citizens,''  as  used  in  the  act, 
was  intended  to  be  synonjTnous  with  **  electors/' 

Now  the  object  of  primary  election  statutes  is  to  give 
the  electors  of  recognized  political  parties  the  immediate 
control  in  the  selection  of  their  own  candidates.  There- 
fore, only  those  who  are  entitled  to  participate  in  the 
primary  were  directly  interested  in  the  election  and 
could  be  said  to  be  reputable  citizens  or  electors  within 
the  meaning  of  the  statute. 
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The  intent  of  the  statute  was  to  reflate  party  nom- 
inations by  the  vote  of  the  electors  of  the  respective  par- 
ties, and  only  such  electors  are  entitled  to  vote  in  the 
primaries.  The  statute  provides  for  primary  elections 
for  the  recognized  political  parties,  and  it  was  evidently 
intended  that  only  those  might  participate  in  the  pri- 
maries who  belonged  to  the  political  faith  of  the  party 
holding  the  election.  If  the  framers  of  the  act  meant 
** reputable  citizens'^  to  be  ** electors,^'  it  certainly  meant 
electors  who  were  entitled  to  vote  at  the  primary  election 
which  was  to  be  contested.  Otherwise,  the  members  of 
other  political  parties  might  sign  the  aflSdavits  for  the 
purpose  of  creating  dissension  or  injuring  the  political 
party  holding  the  primary. 

It  does  not  follow,  however,  that  the  complaint  should 
have  been  dismissed,  because  the  aflSdavit  filed  followed 
the  language  of  the  statute,  and,  under  the  decisions  cited 
above>  this  was  all  that  was  necessary.  Of  course,  if  it 
had  been  shown  by  proof  that  the  affiants  were  not  Demo- 
crats, this  would  have  been  fatal  to  the  complaint  under 
the  decisions  above  cited;  and  the  proceedings  should 
have  been  dismissed  for  noncompliance  with  the  statute. 
In  our  State  the  primary  is  the  means  of  nomination  of 
all  officers.  State,  district  and  county,  and  the  object  of 
our  primary  statute  was  to  provide  a  method  whereby  the 
partisan  voter  could  express  his  choice  for  his  candidate 
under  the  protection  of  the  State  by  means  similar  in 
practice  to  the  Australian  ballot  in  use  in  the  general 
elections.  The  framers  of  the  act  did  not  contemplate 
that  the  members  of  any  other  party  than  the  one  holding 
the  primary  should  be  permitted  to  vote  in  it  or  to  par- 
ticipate in  any  contest  under  the  provisions  of  the  statute. 

It  is  next  insisted  that  the  court  erred  in  permitting 
Montgomery  to  amend  his  complaint.  In  his  original 
complaint  Montgomery  alleged  that  certain  illegal  votes 
had  been  cast  for  his  opponent  in  certain  townships 
named  in  his  complaint. 

In  his  answer  Ferguson  alleged  that  certain  illegal 
votes  had  been  cast  for  Montgomery  in  certain  other 
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townships  named  in  his  answer.  During  the  progress  of 
the  trial  it  developed  that  certain  illegal  votes  were  cast 
for  Ferguson  in  other  townships  than  those  named  in 
either  the  complaint  or  answer,  and  Montgomery  was  al- 
lowed to  amend  his  complaint  so  as  to  embrace  these 
other  townships. 

We  do  not  think  there  was  any  error  in  this  regard. 
As  just  stated,  the  statute  recognizes  the  use  of  the  politi- 
cal parties  by  the  people,  and  its  object  was  to  enable  the 
members  of  the  recognized  political  parties  to  express 
their  choice  for  a  candidate  to  be  nominated  by  their 
respective  parties  by  means  similar  in  practice  to  those 
used  at  the  general  elections. 

In  Govan  v.  Jackson,  32  Ark.  553,  the  court  said  that 
the  real  inquiry  in  election  contests  was  as  to  whether  the 
contestant  or  the  respondent  received  the  highest  num- 
ber of  legal  votes,  and  was  not  confined  to  the  ground 
specified  in  the  contestant's  notice  of  contest. 

So  here  the  object  of  the  pleadings  was  to  produce 
a  single  issue,  and  that  issue  was  whether  or  not  certain 
illegal  votes  of  a  designated  kind  had  been  received  at  the 
primary  election.  The  proceeding  is  entirely  statutory. 
The  act  contemplates  that  there  shall  be  a  summary 
trial  and  disposition  of  the  case  to  the  end  that  if  the 
contestant  is  successful  he  may  be  voted  for  at  the  gen- 
eral election  or,  if  the  contest  is  not  finally  determined 
until  after  the  general  election,  the  term  of  office  or  a  ma- 
terial part  thereof  shall  not  have  expired. 

It  is  impossible  to  state  with  precision  the  rule  with 
regard  to  amendments  of  the  pleadings.  Much  must  be 
left  to  the  discretion  of  the  court,  or  the  very  object  of 
the  statute  will  be  defeated.  On  the  one  hand,  the  con- 
testant should  not  be  allowed  to  make  amendments  which 
would  necessarily  unduly  delay  the  trial  of  the  contest, 
and  on  the  other  hand  he  should  be  allowed  to  make 
amendments  in  all  cases  where  no  such  delay  would  re- 
sult and  where  the  amendment  was  made  for  the  pur- 
pose of  presenting  the  issues  with  due  diligence. 
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As  stated  in  Mann  v.  Cassidy,  1  Brewster's  Penn. 
Bepts.,  p.  11,  *'The  rule  must  not  be  held  so  strict  as  to 
afford  protection  to  fraud,  by  which  the  will  of  the  peo- 
ple is  set  at  nought ;  nor  so  loose  as  to  permit  the  acts  of 
sworn  officers,  chosen  by  the  people,  to  be  inquired  into 
without  an  adequate  and  well-defined  cause/' 

There  is  no  provision  in  the  act  prohibiting  amend- 
ments, and  there  is  nothing  in  the  record  tending  to  show 
that  the  amendment  would  have  unduly  delayed  the  trial 
of  the  case.  Therefore,  we  think  that  the  court  did  not 
err  in  allowing  the  amendment. 

It  .is  next  insisted  that  the  court  erred  in  refusing 
to  allow  Ferguson  to  prove  that  certain  Republicans  were 
allowed  to  vote  for  Montgomery  and  in  sustaining  a  de- 
murrer to  his  answer  in  which  the  same  fact  was  alleged. 

In  this  contention  we  think  counsel  are  correct.  Ex- 
cept to  the  extent  that  jurisdiction  is  conferred  by  stat- 
ute or  that  the  subject  has  been  regulated  by  statute,  the 
courts  have  no  power  to  interfere  with  the  judgments  of 
the  constituted  authorities  of  established  political  par- 
ties in  matters  involving  party  government  and  discip- 
line, or  to  determine  disputes  within  a  political  party  as 
to  the  regularity  of  the  election  of  its  executive  officers. 
20  C.  J.,  par.  158,  p.  137.  The  rule  as  thus  laid  down  was 
recognized  and  applied  by  this  court  in  Walls  v.  Brun- 
didge,  109  Ark.  250. 

Primary  election  laws  were  unknown  under  the  com- 
mon law.  They  are  purely  the  creatures  of  statute,  and 
every  provision  for  contesting  such  elections  is  directed 
by  statute.  The  same  object  is  sought  in  allowing  con- 
tests in  primary  elections  as  is  sought  in  general  elections, 
and  that  is  to  throw  out  illegal  and  fraudulent  votes.  It 
has  been  well  said  that  the  **  contest  of  an  election  is  a 
remedy  given  to  the  people  by  petition  for  redress,  wlien 
their  suffrages  have  been  thwarted  by  fraud  or  mistake. '* 

The  weight  of  authority  and  the  better  reasoning  is 
that  the  people  by  the  Legislature  or  through  an  initia- 
tive act  may  recognize  the  existence  of  political  parties, 
and  within  reasonable  limits  regulate  the  means  by  which 
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partisan  voters  should  be  protected  in  exercising  individ- 
ual preferences  for  party  candidates,  which  is  the  general 
purpose  of  the  primary  election  law  of  this  State.  20 
C.  J.,  par.  110,  p.  113;  9  R.  C.  L.,  p.  1072,  et  seq.;  State  of 
Minn.  v.  Moore,  59  L.  R.  A.  (Minn.)  447;  State 
ex  rel.  Miller  v.  Flaherty  (N.  D.),  41  L.  R.  A.  (N.  S.)  132; 
Boer  V.  Gore,  (W.  Va.),  L.  R.  A.,  1917  B,  p.  723;  Waples 
Y.  Marrast  (Tex.),  L.  R.  A.  1917  A,  p.  253,  and  Phillips  v. 
Strassheim, {111),  22  L.  R.  A.  (N.  S.)  1135. 

It  is  contended  by  counsel  for  Montgomery  that  the 
ruling  of  the  circuit  court  should  be  upheld  because  the 
statute  does  not  prohibit  Republicans  from  votijig  in  a 
primary  election  held  by  the  Democratic  party. 

Under  the  authorities  cited  the  constituted  authori- 
ties of  the  political  parties  have  exclusive  jurisdiction 
as  to  the  regularity  of  primary  elections  except  as  taken 
away  by  statute.  The  Legislature  may  or  may  not  pre- 
scribe tests  of  the  right  of  voters  to  vote  at-  primary 
elections. 

As  we  have  already  seen,  the  act  under  consideration 
recognizes  organized  political  parties  and  provides  that 
all  primary  elections  for  the  nomination  of  county,  dis- 
trict, and  State  officers  shall  be  held  on  the  same  day. 
No  one  could  logically  assert  that  the  framers  of  the  act 
intended  that  any  elector  without  any  party  belief  what- 
ever had  the  right  to  participate  in  said  primaries  be- 
cause he  might  be  a  qualified  elector  within  the  meaning 
of  our  Constitution. 

The  act  in  question  prescribes  no  tests  for  party 
affiliations.  Therefore,  the  duly  constituted  authorities 
of  the  recognized  political  parties  had  a  right  to  pre- 
scribe the  tests  for  the  voters  at  the  primary  elections  to 
be  held  by  such  political  parties.  To  hold  otherwise 
would  be  to  destroy  the  usefulness  of  the  act  and  to  ren- 
der it  unreasonable  in  its  application  or  practical  effect. 

As  bearing  on  the  question  we  refer  to  Rouse  v. 
Thompson,  81  N.  E.  1109,  where  the  Supreme  Court  of 
Illinois,  in  discijssing  statutory  regulations  for  securing 
fair  primary  elections,  said  that  if  the  independent  voter 
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or  voter  afi&liating  with  an  opposition  party  can  vote  at 
the  primary  election  of  a  party  with  which  he  has  no 
political  aflUiation  and  thereby  control  the  nomination  of 
a  party  which  he  will  Vote  against  at  the  polls,  the  free- 
dom of  the  primary  election  is  destroyed.  Again  the 
court  said: 

**The  object  of  holding  a  primary  election  by  a  polit- 
ical party  is  to  select  party  candidates,  and  it  is  too  plain 
for  argument  that  no  voter  should  be  permitted  to  vote  at 
the  primary  election  of  a  political  party  unless  he  is  a 
member  of  such  party,  and  unless  provision  is  made  to 
prevent  persons  voting  at  a  primary  election  for  the  can- 
didates of  a  party  who  are  not  affiliated  with  such  party, 
the  whole  scheme  of  nominating  party  candidates  by  a 
primary  election  would  fail,  because  of  being  incapable 
of  execution.'' 

In  Logan  v.  Russell,  supra,  the  court  said  that  the 
provisions  of  the  statute  under  consideration  should  re- 
ceive a  liberal  interpretation  so  as  to  eflfectuate  the  whole- 
some purposes  intended  by  its  f  ramers. 

In  McDaniel  v.  Ashworth,  137  Ark.  280,  in  an  election 
case,  in  discussing  the  interpretation  of  the  statutes,  the 
court  said: 

*'The  whole  subject  was  reviewed  in  the  case  last 
cited,  and  the  doctrine  was  made  plain  that  the  duty  of 
the  courts  in  interpretation  of  statutes  was  to  endeavor 
to  ascertain  from  the  language  used  the  true  intention 
of  the  lawmakers,  and  when  that  intention  was  ascer- 
tained to  disregard  everything  which  was  in  conflict 
with  that  intention,  and,  if  necessary,  to  omit  words  or 
substitute  others  so  as  to  make  the  statute  harmonize 
with  the  manifest  will  of  the  lawmakers. ' ' 

It  is  contended  that  our  primary  law  takes  away  the 
right  of  political  parties  to  prescribe  the  tests  of  persons 
voting  at  primary  elections  held  by  such  parties.  Reli- 
ance is  placed  upon  section  3778  of  Crawford  &  Moses' 
Digest.    It  reads  as  follows : 

'*A11  laws  or  rules  of  political  organizations  holding 
primary  elections  providing  for  contest  before  political 
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conventions  or  commitlees   other  than  the  proceedings 
herein  provided  shall  be  of  no  further  force  or  effect. " 

The  avowed  purpose  of  this  section  is  to  take  away 
from  political  parties  the  right  to  provide  rules  regu- 
lating contests.  It  has  no  relation  whatever  to  the  testa 
required  of  the  voters  at  the  primaries  held  by  such  par- 
ties, and  does  not  purport  to  deal  with  that  question.  This 
view  is  borne  out  by  section  3791  of  Crawford  &  Moses' 
Digest,  which  makes  it  a  misdemeanor  for  a  person  to 
vote  in  the  primary  of  a  party  which  the  voter  does  not 
adhere  to  or  affiliate  with. 

It  is  also  insisted  that  the  courts  have  no  right  to 
review  the  action  of  the  duly  constituted  authorities  of 
the  party  in  allowing  the  Republicans  to  vote. 

The  act  was  passed  for  the  purpose  of  conferring 
jurisdiction  on  the  courts  over  contests  and  this  makes 
the  contest  proceeding  a  judicial  action,  and  it  is  no 
longer  merely  a  political  question  to  be  settled  within 
the  party.  To  hold  otherwise  would  destroy  the  very 
purpose  of  the  act,  and  render  it  abortive.  It  is  our  duty 
to  construe  the  act  to  advance  the  remedy  provided  by 
the  act,  rather  than  to  render  it  futile  or  unavailing. 

This  brings  us  to  a  consideration  of  the  rules  of  the 
Democratic  party  in  force  at  the  time  the  primary  elec- 
tion was  held  on  the  10th  day  of  August,  1920.  They 
provide  that  none  but  Democrats  shall  participate  in  said 
election  and  that  a  Democrat  is  dejBned  to  be  one  who  sup- 
ported the  nominees  of  the  Democratic  party  in  the  pre- 
ceding general  election,  or  was  prevented  from  attending 
the  election  by  unavoidable  cause.  ' 

As  we  have  already  seen  our  primary  law  recognizes 
that  there  are  different  political  parties  in  this  State,  and 
it  is  a  matter  of  common  knowledge  that  the  Democratic 
and  Republican  parties  are  the  two  great  rival  parties, 
not  only  of  this  State,  but  throughout  the  United  States. 
The  word,  ** Republican,''  therefore,  has  a  well-defined 
meaning  and  indicates  one  who  affiliates  with  the  Re- 
publican party  in  contradistinction  to  the  Democratic 
party,  or  any  other  political  party.    If    a    Republican 
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should  quit  his  own  party  and  join  another  one,  he  would 
no  longer  be  called  a  Republican.  Therefore,  when  coun- 
sel for  Ferguson  alleged  that  Republicans  had  been  al- 
lowed to  vote  for  Montgomery  and  offered  to  prove  that 
fact,  they  used  words  which  were  well  understood  by  the 
people  and  w^hich  conveyed  the  meaning  that  they  were 
not  entitled  to  vote  at  a  Democratic  primary  election. 

But  it  is  insisted  that  the  offer  of  proof  in  this  re- 
spect, was  not  sufficiently  definite.  We  can  not  agree  with 
counsel  in  this  contention.  We  quote  from  the  record  the 
following : 

Q.     Your  name  is  A.  J.  Edwards? 

A.    Yes,  sir. 

Q.    You  live  in  Sprada  Township? 

A.    Yes,  sir. 

Q.  Did  you  vote  in  the  primary  election  held  on  the 
10th  day  of  August? 

A.    Yes,  sir. 

Q.    Mr.  Edwards,  what  is  your  politics? 

A.    Republican.    Black  too. 

Q.  Did  the  judges  challenge  your  vote,  Mr.  Ed- 
wards? 

A.    No,  sir.    Nothing  was  said  to  me  about  it. 

The  record  further  shows  that  the  attorneys  for  Fer- 
guson offered  to  show  that  the  number  of  Republicans 
set  out  in  his  answer  voted  in  the  primary  election  and 
voted  for  Montgomery.  In  his  answer  Ferguson  sets  out 
the  number  of  Republicans  that  were  allowed  to  vote  for 
Montgomery  and  the  townships  in  which  they  voted. 

The  court  not  only  sustained  a  demurrer  to  this  part 
of  the  answer  of  Ferguson,  but  refused  to  allow  him  to 
make  the  proof  just  referred  to.  Therefore,  we  think  the 
offered  proof  was  sufficiently  definite  and  that  the  court 
erred  in  refusing  to  allow  it  to  be  introduced  in  evidence. 

We  are  also  of  the  opinon  that  under  our  primary 
act  Ferguson  did  not  lose  his  right  to  object  to  the  Re- 
publican votes  because  he  did  not  challenge  the  voters  at 
the  polls.  Such  a  course  would  have  required  him  to  have 
kept  watchers  at  each  polling  precinct,  and  this  would 
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have  been  too  expensive  and  cumbersome.  He  might 
have  pursued  that  course  and  have  caused  the  judges  to 
have  thrown  out  these  votes.  It  is  sufficient  to  say  that 
the  adoption  of  such  a  course  by  him  is  not  required  by 
the  statute  as  a  prerequisite  to  his  right  to  contest  the 
election  on  that  account. 

It  is  insisted  that  the  court  erred  in  not  throwing  out 
the  votes  of  Pittsburgh  Township  and  in  not  allowing  the 
parties  to  the  contest  to  prove  the  number  of  votes  in 
their  favor  in  that  township  by  parol  evidence  under  the 
rule  announced  in  Williains  v.  Buchanan,  86  Ark.  259, 
and  cases  cited,  where  the  contest  was  under  the  general 
election  law.  The  face  of  the  returns  shows  that  Mont- 
gomery received  183  votes  and  Ferguson  125  votes,  or  a 
majority  of  58  votes  for  the  contestee.  The  record  shows 
that  the  ballots  from  his  township  were  not  numbered. 

Section  3765  of  Crawford  &  Moses'  Digest,  provides 
that  the  judges  and  clerks  of  the  election  should  make  a 
duplicate  register  of  the  names  of  each  and  all  the  elec- 
tors in  the  order  in  which  they  present  their  ballots,  plac- 
ing opposite  each  name  its  number  in  the  manner  pre- 
scribed by  sections  3797  to  3802  regulating  general  elec- 
tions, which  provide  that  every  ballot  shall  be  numbered 
in  the  order  in  which  it  shall  be  received  and  the  num- 
ber recorded  by  the  election  officers  on  the  list  of  voters, 
opposite  the  name  of  the  elector  who  presents  the  ballots. 
The  object  is  to  prevent  fraud,  and  it  is  the  duty  of  the 
election  judges  and  clerks  to  carry  out  the  provisions  of 
the  act  in  primary  elections  as  well  as  in  general  elec- 
tions. "When  the  ballot  is  numbered  in  the  order  in  which 
it  is  received  and  the  number  is  recorded  on  the  list  of 
the  voters,  the  number  opposite  the  name  of  the  voter 
on  the  list  will  also  appear  on  the  ballot,  and  thus  there 
is  an  identification  of  the  ballot  voted  by  each  elector. 
The  neglect  to  perform  this  duty  is  an  evidence  of  fraud 
under  the  primary  election  act,  but  it  is  not  conclusive 
evidence  of  fraud,  and  it  does  not  necessarily  follow  that 
for  the  failure  to  comply  therewith  the  vote  of  the  entire 
precinct  should  be  thrown  out.    Conflicting  views  have 
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been  expressed  by  the  courts  as  to  what  circumstances 
will  justify  throwing  out  the  entire  vote  of  a  township. 
Such  a  power  necessarily  belongs  to  whatever  court  has 
jurisdiction  to  pass  upon  the  merits  of  a  contested  elec- 
tion case,  and  it  is  such  a  dangerous  power  that  it  should 
be  exercised  only  in  an  extreme  case,  that  is  to  say,  a 
case  where  it  is  impossible  to  ascertain  with  reasonable 
certainty  the  true  vote.  McCrary  on  Elections,  (4  ed.), 
section  523  and  20  C.  J.,  par.  346,  p.  249. 

Section  3765  of  the  digest  regulating  primary  elec- 
tions also  provides  that  each  ballot  shall  be  signed  by 
the  voter  at  the  bottom  thereof  at  a  place  which  shall  be 
provided  for  his  signature,  and  that  if  the  voter  is  unable 
to  subscribe  his  name  the  same  shall  be  signed  by  one  of 
the  judges  and  attested  by  all  of  said  judges.  This  pro- 
vision is  also  designed  to  prevent  fraud  and  serves  the 
same  purpose  as  numbering  the  ballots  as  prescribed  by 
the  statute.  Thus  the  framers  of  the  act  designed  to  es- 
tablish a  double  check  against  fraud.  Both  provisions 
should  be  carried  out  by  the  judges  and  clerks  of  the 
primary  election. 

In  the  present  case  it  does  not  appear  from  the  rec- 
ord that  the  judges  and  clerks  failed  to  require  the  voterb 
to  sign  the  ballots,  and  it  does  not  appear  from  the  rec- 
ord that  their  failure  to  number  the  ballots  as  required 
by  the  statute  was  the  result  of  fraud.  The  signature  of 
the  voter  served  to  identify  the  ballots,  and  under  the 
circumstances  disclosed  in  the  record  we  do  not  think 
the  court  erred  in  not  discarding  the  entire  vote  of  the 
precinct. 

Finally,  it  is  insisted  that  the  ouster  section  of  the 
primary  act  is  void  because  it  is  directed  solely  against 
the  contestee  or  the  defendant  in  the  contest  proceeding 
and  brings  the  act  within  that  class  of  statutes  condemned 
generally  as  discriminatory  and  void.  It  is  also  claimed 
that,  if  not  void,  there  can  be  no  ouster  of  Montgomery 
under  the  statute  because  he  was  elected  county  judge  at 
the  general  election  in  November,  1920,  during  the  pen- 
dency of  this  appeal,  and  that  the  section  does  not  apply 
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to  him  because  he  was  the  contestant  or  plaintiff  in  the 
case  in  the  court  below,  and  that  the  statute  only  applies 
to  the  contestee  who  is  the  defendant  in  the  circuit  court. 
Counsel  also  point  to  the  fact  that  in  this  court  the  par- 
ties are  designated  by  statute  as  appellant  and  appellee 
and  that  Ferguson  is  the  appellant  here.  The  section  in 
question  is  3776  of  Crawford  &  Moses*  Digest,  and  reads 
as  follows  : 

*  ^  Should  a  proceeding  under  §§  3772-3773,  or  a  crimi- 
nal prosecution  under  §  3774,  be  not  determined  finally  un- 
til after  the  election,  and  the  defendant  in  such  proceeding 
is  elected  to  the  office  as  the  nominee  of  the  party,  and  it 
is  determined  that  he  was  not  entitled  to  the  nomination, 
or  the  judgment  contains  a  finding  that  he  violated  the 
laws,  as  provided  in  §  3774,  then  such  judgment  shall  oper- 
ate as  an  ouster  from  oflSce,  and  the  vacancy  in  it  shall  be 
filled  as  provided  by  law  for  filling  vacancies  in  such  office 
in  case  of  death  or  resignation. ' ' 

We  think  that  the  word  ** defendant''  as  used  in  the 
section  was  not  intended  to  be  used  in  its  strictly  techni- 
cal sense,  but  that  it  should  be  given  a  broader  interpre- 
tation so  as  to  carry  out  the  act  instead  of  destroying  or 
crippling  its  usefulness.  This  court  has  already  declared 
that  the  act  *' should  receive  a  liberal  interpretation  so 
as  to  effectuate  the  wholesome  purposes  intended  by  its 
framers."    • 

Again  in  McDaniel  v.  Ashworth,  supra,  in  construing 
an  act  providing  for  the  election  of  directors  for  the  St. 
Francis  Levee  District,  the  court  said  that  it  was  **the 
plain  duty  of  the  court,  in  the  construction  of  statutes,  to 
arrive  at  the  legislative  will  and  to  sweep  aside  all  ob- 
stacles in  the  way  of  accomplishing  it."  When  we  con- 
sider the  object  and  purposes  of  the  statute,  it  is  plain 
that  the  word,  ** defendant"  was  used  to  denote  the 
party  who  defends  the  suit  when  it  was  finally  determined 
whether  it  was  in  the  circuit  court  or  in  this  court. 

The  section  provides  in  brief  that,  should  a  contest 
proceeding  or  a  criminal  prosecution  be  not  finally  de- 
termined until  after  the  general  election,  and  the  def end- 
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ant  in  the  proceeding  is  elected  as  the  nominee  of  the 
party,  and  it  is  determined  that  he  was  not  entitled  to 
the  nonunation,  or  that  he  violated  the  law,  then  such 
judgment  should  operate  as  an  ouster  from  oflSce.  The 
object  was  to  prevent  one  illegally  nominated  and  thereby 
securing  an  election  at  the  general  election  from  holding 
the  oflSce  during  the  term  provided  by  law  or  a  material 
portion  thereof,  and  thereby  rendering  abortive  the  con- 
test proceeding. 

In  Duntan  v.  McCook,  94  N.  W.  942,  the  Supreme 
Court  of  Iowa  had  under  consideration  a  statute  as 
follows : 

**A  defendant  against  whom  a  judgment  has  been 
rendered,  or  any  person  interested  therein,  having  mat- 
ter of  discharge  which  has  arisen  since  the  judgment, 
may  upon  motion,  in  a  summary  way,  have  the  same  dis- 
charged, either  in  whole  or  in  part,  according  to  the  cir- 
cumstances,'' and  it  was  there  contended  that  the  word 
*' defendant''  was  used  in  its  strict  technical  sense.  But 
the  court  held  that  the  word  might  refer  to  the  plaintiff 
as  well  as  the  defendant,  and  said : 

**By  *  defendant'  is  meant  the  party  against  whom 
the  judgment  or  decree  has  been  entered,  and  not  neces- 
sarily the  defendant  in  the  suit;  and  the  term  *  judgment' 
is  employed  in  the  statutory  sense,  being  any  ^iBnal  ad- 
judication of  the  rights  of  the  parties  in  an  action.'  " 

In  Thayer,  Petitioner,  11  R.  I.,  p.  160,  Amy  Thayer 
sought  to  be  discharged  from  imprisonment  on  an  execu- 
tion for  costs  awarded  against  her  in  an  action  of  trover 
in  which  she  was  plaintiff  and  Mary  M.  Thayer  was  de- 
fendant. The  court  had  under  consideration  the  con- 
struction of  a  statute  providing  for  an  execution  against 
the  body,  which  was  served  by  arresting  Amy  Thayer, 
the  plaintiff,  and  said  that  **no  reason  occurs  to  us  why 
plaintiff,  whatever  be  the  nature  of  the  action,  against 
whom  judgment  has  been  rendered  for  costs  should  be 
dealt  with  differently  than  if  the  judgment  were  for  a 
debt."    We  quote  from  the  opinion  the  following: 
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**It  will  be  perceived,  by  reference  to  the  section 
mentioned,  that  no  provision  in  terms  is  made  for  an 
execution  against  the  body  of  a  plaintiff,  but  only  for  an 
execution  against  the  body  of  a  defendant.  The  respond- 
ent's counsel  suggests  that  the  word  *  defendant'  should 
be  construed  to  mean  the  defendant  in  execution,  and  not 
merely  the  defendant  in  suit,  and,  therefore,  to  include 
a  plaintiff  against  whom  a  judgment  has  been  obtained 
by  a  defendant.  We  think  the  section  susceptible  of  this 
construction,  and  are  led  to  adopt  it,  because  there  is  no 
other  authority  for  an  execution  against  the  body  of  a 
plaintiff;  and  we  can  not  suppose  that  the  General  As- 
sembly did  not  intend  to  give  a  defendant,  who  has  re- 
covered judgment  for  costs,  or  for  a  balance  due  him 
upon  a  plea  in  set-off  against  a  plaintiff,  the  same  process 
to  compel  the  pajrment  of  his  costs  or  debt  which  the 
plaintiff,  if  successful,  would  have  had  against  the  de- 
fendant." 

For  the  error  in  refusing  to  admit  the  testimony 
with  regard  to  the  Republican  votes  alleged  to  have  been 
cast  for  Montgomery,  the  judgment  will  be  reversed  and 
the  cause  remanded  for  a  new  trial. 

McCuLLocH,  C.  J.  (dissenting).  My  dissent  is 
based  on  the  ground  that  the  majority  have  given  an  er- 
roneous interpretation  of  what  is  termed  the  ouster  pro- 
vision (Crawford  &  Moses'  Digest,  §  3776)  and  that  the 
appeal  should  be  dismissed  for  the  reason  that  the  stat- 
ute does  not  authorize  the  ouster  of  appellee  from  the 
office  to  which  he  was  elected. 

The  statute  provides,  in  substance,  that  if  the  con- 
test over  a  nomination,  or  a  criminal  prosecution  for 
corrupt  practices  in  the  election,  be  not  finally  determined 
until  after  the  general  election  **and  the  defendant  in 
the  proceeding  is  elected  to  the  office  as  tlie  nominee  of 
the  party,  and  it  is  determined  that  he  was  not  entitled 
to  the  nomination,  or  the  judgment  contains  a  finding 
that  he  violated  the  laws,  *  *  *  then  such  judgment 
shall  operate  as  an  ouster  from  office,  and  the  vacancy 
shall  be  filled  as  provided  by  law." 
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Now,  I  readily  concede  that,  if  it  can  be  seen  from  a 
reasonable  interpretation  of  the  statute  that  its  framers 
really  meant  to  provide  for  ouster  under  the  state  of 
facts  existing,  as  in  the  present  case,  the  court  would 
be  justified  in  discarding  the  precise  word  or  words  used 
or  in  disregarding  the  literal  meaning  of  particular  words 
used,  so  as  to  give  effect  to  the  obvious  meaning  of  the 
framers  of  the  statute.  But  the  language  used  does  not 
indicate,  with  any  reasonable  degree  of  certainty,  that 
it  was  meant  to  provide  for  an  ouster  in  any  instance  ex- 
cept where  the  defendant  in  the  contest — the  contestee — 
has  been  elected  to  the  oflSce  as  the  party  nominee  and 
afterward  loses  the  nomination  by  the  final  judgment  of 
the  court.  Nor  could  the  language  be  changed  so  as  to 
make  a  provision  to  fit  the  present  case  by  a  mere  substi- 
tution of  some  other  word  for  the  word  *^  defendant ''  used 
in  the  statute.  The  appellee  was  not,  and  is  not,  in  any 
sense  a  defendant  in  the  contest,  and  in  order  to  provide 
for  an  ouster  after  his  election  to  office  it  would  have  to 
be  expressed  in  language  sufficient  to  declare  that  any 
party  to  the  contest  who,  before  the  final  determination 
of  the  contest,  is  elected  to  office,  shall  be  ousted  if  the 
final  decision  be  against  him.  The  word  ** defendant," 
as  used  in  the  statute,  means  what  its  ordinary  definition 
implies.  It  does  not  include  a  plaintiff  in  an  action  who 
is  the  appellee  on  appeal  of  the  cause  to  a  higher  court. 
Such  meaning  can  not  reasonably  be  attributed  to  the 
uses  of  the  word  '* defendant,''  for  the  ouster  statute 
applies  also  to  a  ** defendant"  in  a  criminal  prosecution, 
and  one  who  appeals  from  a  judgment  of  conviction 
would  not  be  a  defendant  within  the  meaning  of  the  stat- 
ute as  now  interpreted  by  the  majority,  who  hold  that 
the  appellee  on  the  appeal  is  the  ** defendant"  within  the 
meaning  of  this  statute. 

In  order  to  see  what  was  in  the  minds  of  the  framers 
of  this  section  of  the  statute,  it  should  bo  considered  in 
connection  with  the  preceding  section,  and  when  the  two 
sections  are  thus  considered  it  becomes  clear,  I  think,  that 
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the  framers  of  the  statute  used  the  words  **  successful  can- 
didate" in  one  section  and  ** defendant"  in  the  other, 
synonymously  as  referring  to  the  candidate  who  has  been 
successful  in  the  primary  election,  and  they  do  not  refer 
to  a  plaintiff  or  contestant  in  an  action  who  is  adjudged 
to  be  the  rightful  nominee. 

This  is  merely  a  failure  on  the  part  of  the  framers 
of  the  statute  to  provide  for  such  a  contingency  as  is 
presented  in  the  present  case.  However  desirable  it  may 
appear  that  such  a  contingency  should  be  provided  for, 
the  courts  are  not  authorized  to  supply  the  omission. 

It  is  not  essential  to  the  validity  of  this  feature  of 
the  statute  that  it  should  be  held  to  be  applicable  to  an 
appellee.  The  lawmakers  had  the  power  to  create  the 
remedy  and  prescribe  its  terms  and  extent.  A  contes- 
tant for  oflSce  can  not  complain  if  he  finds  himself  with- 
out a  remedy  under  given  circumstances.  The  statute 
does  not  discriminate  against  individuals  or  classes.  It 
merely  provides  that,  if  a  contestee  is  elected  to  office,  he 
must  give  up  the  oflSce  if  he  finally  loses  the  contest.  The 
fact  that  the  statute  does  not  provide,  reciprocally,  that 
the  contestant  must  also  give  up  the  office  if  he  finally 
loses  the  contest  does  not  render  the  statute  void. 

Such  being  my  interpretation  of  the  statute,  I  think 
that  the  appeal  of  appellant  shold  be  dismissed  for  the 
reason  that  the  election  of  appellee  has  brought  the 
contest  to  an  end,  and  the  decision  of  this  court  as  to  the 
correctness  of  the  rulings  of  the  trial  court,  involves 
moot  questions. 

I  am  also  unable  to  agree  with  the  majority  in  the 
interpretation  of  the  section  of  the  statute  (§  3772)  in 
regard  to  the  supporting  affidavits.  The  statute  does  not 
require  that  the  affidavits  must  be  made  by  citizens  or 
electors  of  any  particular  party,  nor  that  they  must  have 
voted  in  the  primary.  If  they  are  electors  of  the  county, 
they  are  qualified. 

Neither  do  I  agree  to  that  part  of  the  opinion  hold- 
ing that  the  complaint  can   be    amended    to    embrace 


Digitized  by 


Google 


ARK.J  LiNNEY   V.  E.    C.  LlNNEY   &   COMPANY.  105 

charges  of  fraud  in  other  townships.  The  proceeding  is 
purely  statutory,  and  is  not  a  civil  action  within  the  mean- 
ing of  our  statute  on  amendments  to  pleadings.  Davis 
V.  Moon,  70  Ark.  240.  The  affidavits  of  ten  citizens  must, 
under  this  statute,  support  the  charges  in  the  complaint 
which  can  not,  after  the  expiration  of  the  time  specified 
for  filing  it,  be  amended  to  embrace  other  charges.  Rus- 
sell V.  Logcm,  136  Ark.  217. 

I  agree  with  the  majority  that  the  trial  court  erred 
in  its  ruling  concerning  the  right  of  either  party  to  the 
contest  to  purge  the  ballot  of  the  votes  of  persons  who 
were  not  members  of  the  Democratic  party.  But  for  the 
fact  that  the  right  to  prosecute  an  appeal  has  passed 
away  by  the  election  of  appellee  to  the  office,  this  errone- 
ous ruling  of  the  court  would  call  for  a  reversal. 


LiNNEY  V,  E.  C.  LlNNEY  &  CoMPANY. 

Opinion  delivered  March  28,  1921. 

1.  Courts — jurisdiction  of  suit  by  nonresident. — A  nonresident 
may  bring  an  action  in  a  State  court,  even  though  he  might  have 
brought  suit  originally  in  the  Federal  court,  and  it  was  not 
error  to  refuse  his  motion  to  dismiss  for  the  want  of  jurisdic- 
tion. 

2.  Appeal  and  error — insufficiency  of  abstract. — Where  the  plead- 
ings were  not  specifically  abstracted  to  enable  the  Supreme  Court 
to  know  upon  what  allegations  plaintiff  expected  relief,  or  what 
relief  he  expected,  the  abstract  was  insufficient  under  rule  9,  and 
the  appeal  should  be  dismissed. 

Appeal  from  Pulaski  Chancery  Court;  J.  E.  Mar- 
tinean,  Chancellor;  appeal  dismissed. 

Oscar  H.  Winn,  for  appellant. 

1.  The  chancellor  had  no  jurisdiction  to  try  the 
case  and  this  court  has  none.  Appellant  can  not  waive 
jurisdiction  of  the  Federal  court  nor  surrender  it  over  a 
controversy  between  citizens  of  different  States,  nor  over 
a  controversy  involving  the  use  and  infringement  of  a 
trademark. 


Digitized  by 


Google 


106  LiNNEY  V,  E.   C.  LiNNEY  &  CoMPANY.  [148 

2.  It  is  clearly  shown  that  the  questions  involved 
were  Federal  questions.  A  reference  to  the  law  is  suf- 
ficient. The  court  erred  in  refusing  to  dismiss  the  ac- 
tion. Section  8,  p.  11,  Judicial  Code  (2  ed.),  Long's  Fed- 
eral Courts.  See,  also,  /&.,  §§  256, 16-17-18-19-20.  There 
was  nothing  before  the  court  but  a  Federal  question,  and 
the  court  below  had  no  jurisdiction,  and  the  judgment 
should  be  reversed  and  dismissed  or  transferred  to  the 
Federal  court. 

Carmichael  &  Broolcs,  for  appellees. 

1.  This  case  should  be  affirmed  under  rule  9,  as 
there  is  no  sufficient  abstract. 

2.  If  there  was,  there  was  no  motion  to  transfer  to 
the  Federal  court.  The  motion  to  remove  was  not  within 
time  allowed  by  law  for  removal  to  the  Federal  court. 

3.  The  case  did  not  involve,  except  incidentally,  the 
right  to  a  trademark  or  formula,  but  was  a  case  dealing 
with  the  formation,  organization  and  conduct  of  a  cor- 
poration. 

4.  No  Federal  question  was  involved. 

5.  Only  defendants  can  remove. 

6.  If  there  was  any  merit  in  the  motion  to  remove, 
the  record  must  show  that  the  lower  court  acted  on  it  in 
some  way. 

Really  there  is  nothing  before  the  court,  and  the  ap- 
peal should  be  dismissed. 

Smith,  J.  Appellant  was  the  plaintiff  below,  and  in 
the  brief  on  his  appeal  to  this  court  has  this  to  say  of  his 
pleadings  : 

'*As  shown  in  the  transcript  at  pages  12  to  22,  plain- 
tiff having  no  funds  with  which  to  publish  the  complaint, 
the  amendment  and  supplemental  complaint,  and  appel- 
lant's only  opportunity  to  present  same  to  the  court  is 
to  ask  the  reading  by  the  judge,  the  transcript  as  follows  r 
pages  1  to  22,  inclusive,  and  pages  32  to  37,  inclusive, 
and  pages  43  and  44.'^ 

After  this  statement  there  follows  next  in  order  what 
appears  to  be  a  **  Motion  to  Dismiss  for  Want  of  Juris- 


Digitized  by 


Google 


ABK.]  LiNNEY  V.  E.   C.  LiNNEY  &  CoMPANY.  107 

diction/'  which  was  filed  by  appellant  in  the  court  below. 
This  motion  appears  to  have  been  copied  in  full  and  reads 
as  follows: 

**  Since  it  was  shown  in  the  testimony,  and  since  the 
plaintiff  is  a  citizen  of  the  State  of  Tennessee,  and  since 
he  has  not  any  desire  or  inclination  or  intention  to  change 
his  fifteen  years'  residence  and  citizenship  in  the  State 
of  Tennessee,  plaintiff  requests  that  this  cause  and  suit 
be  dismissed,  or  that  same  be  permitted  to  be  removed  to 
the  United  States  District  Court  upon  the  proper  appli- 
cation being  filed  either  in  this  court  or  the  Federal 
Court." 

Thereafter  follows  an  abstract  of  a  demurrer  and  an 
answer  and  a  cross-complaint  filed  by  appellee.  The 
brief  contains  no  abstract  of  the  decree,  but  it  appears 
from  the  argument  made  that  the  court  refused  to  dis- 
miss the  cause  for  want  of  jurisdiction.  In  the  argument 
which  appellant  makes  in  his  brief  he  says  that  there  was 
involved  the  question  of  the  use  and  infringement  of  a 
trademark,  of  which  only  the  Federal  court  would  have 
jurisdiction.  • 

The  pleadings  have  not  been  suflSciently  abstracted 
for  us  to  know  upon  what  allegations  appellant  expects 
relief  nor,  indeed,  what  relief  he  expects. 

His  motion  to  dismiss  recites,  as  a  ground  therefor, 
the  diverse  citizenship  of  the  litigants.  But  appellant 
was  himself  the  plaintiff,  and  the  courts  of  this  State  are 
open  to  him,  although,  on  account  of  his  residence  in 
another  State,  ho  might  have  brought  the  suit  in  the  first 
instance  in  the  Federal  court. 

There  has  been  no  substantial  compliance  with  rule 
9  of  this  court  requiring  an  abstract  of  the  record  in  the 
case,  and  for  this  reason  the  appeal  must  be  dismissed. 
It  is  so  ordered. 
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CoPLEN  V.  Texarkaxa  Tire  House. 
Opinion  delivered  March  28,  1921. 

!•  Appeal  and  error — order  directing  verdict. — On  appeal  from 
an  order  directing  a  verdict,  the  highest  probative  value  will  be 
given  to  the  testimony  opposed  to  that  action. 

2.  Sales — ^burden  op  proof. — A  vendor  selling  automobile  tires  has 
the  burden  of  proving  an  agreement,  express  or  implied,  to  pay 
for  such  tires. 

3.  Sales — direction  op  verdict. — In  an  action  for  the  purchase 
price  of  automobile  tires,  it  was  error  to  direct  a  verdict  for  the 
plaintiff  where  under  the  evidence  it  was  a  question  whether  the 
tires  were  sold  to  defendant  or  to  another,  and  also  whether  the 
tire  company  had  ratified  an  agreement  by  its  agent  to  replace 
defendant's  old  tires  with  new  ones  free  of  charge. 

Appeal  from  Miller  Circuit  Court;  George  R.  Hay- 
nie,  Judge ;  reversed. 

H.  M.  Barney,  for  appellant. 

1.  It  was  error  to  direct  a  verdict,  as  there  was 
some  evidence  to  sustain  the  issue  in  favor  of  appellant. 
The  rule  is  to  take  that  view  of  the  evidence  most  favor- 
able to  the  party  against  whom^the  verdict  is  directed. 
135  Ark.  542. 

2.  Where  there  is  any  evidence  tending  to  establish 
an  issue  in  favor  of  the  party  against  whom  the  verdict 
is  directed,  it  is  error  to  take  the  case  from  the  jury. 
89  Ark.  368;  103 /d.  401. 

3.  The  theory  of  defendant  is  established  by  the 
evidence.  Fraud  avoids  a  contract  ah  mitio  at  law  and 
inequity.  22  Ark.  517 ;  13  S.  W.  935.  There  was  fraud 
in  the  delivery  of  the  tires,  and  appellee  had  no  right  to 
sue,  even  on  a  quantum  mermt.  The  case  should  have 
been  submitted  to  a  jury. 

Pratt  P.  Bacon  and  A.  S.  Gibson,  for  appellee. 

The  case  was  tried  below,  and  the  court  directed  a 
verdict  upon  the  theory  that  the  burden  was  on  the  ap- 
pellant to  prove  that  the  unknown  representative  was 
the  agent  of  the  Firestone  Rubber  Company  and  that  he 
had  the  authority  to  make  adjustments  of  the  kind  in 
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question.  Where  a  case  is  tried  in  the  lower  court  upon 
a  definite  theory,  it  can  not,  for  the  first  time  on  appeal, 
be  contended  that  it  should  have  been  tried  on  a  different 
theory.  64  Ark.  257 ;  83  Id.  382 ;  101  Id.  101 ;  109  Id.  527. 
In  the  light  of  the  above  authorities,  appellant's  argu- 
ment that  the  Texarkana  Tire  House  extended  credit  to 
N.  H.  Williamson  is  futile. 

One  who  deals  with  an  agent  is  put  upon  notice  of 
the  limitations  of  his  authority  and  must  ascertain  what 
that  authority  is,  and,  if  he  fails  to  do  so,  he  deals  with 
the  agent  at  his  peril.  105  Ark.  Ill;  117  Id.  173;  140 
Id.  306.  See  also  appellant's  requested  instruction 
No.  7. 

There  is  not  a  word  of  proof  in  the  record  as  to  the 
authority  of  the  representative  of  the  Firestone  Rubber 
Company,  or  whether  he  was  such  a  representative  of 
said  company,  and  all  the  proof  in  the  record  as  to  the 
authority  of  the  tire  house  representative  is  that  intro- 
duced by  appellee,  which  shows  that  the  tire  house  man 
did  not  have  the  authority  to  make  such  an  agreement 
as  that  claimed  by  appellant.  Neither  is  there  any  evi- 
dence tending  to  show  that  appellee  was  in  any  sense 
the  agent  of  the  Firestone  Rubber  Company.  Appellant 
was  dealing  with  an  alleged  unnamed  agent  of  the  Fire- 
stone Rubber  Company  and  with  an  agent  of  appellee. 
It  was  appellant's  duty  to  ascertain  the  authority  of 
both  of  said  agents,  and  if  he  failed  to  do  so  he  dealt  with 
them  at  his  peril.  The  burden  was  on  appellant  to  prove 
the  agency  and  the  authority  of  the  agents,  and,  on  his 
failure  to  discharge  this  burden,  the  court  could  do  noth- 
ing except  instruct  a  verdict  against  him.  The  judgment 
is  right  and  should  be  affirmed. 

Smith,  J.  The  Texarkana  Tire  House,  a  Texas  cor- 
poration, sued  and  recovered  judgment  against  appellant 
for  $329 j82,  the  sales  price  of  two  solid  tires  36x12.  The 
verdict  was  returned  under  the  direction  of  the  court. 

The  testimony  on  the  part  of  plaintiff  showed  an 
ordinary  sale  and  a  failure  to  pay;  but,  as  the  verdict 
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was  directed  by  the  court,  we  must  give  to  the  testimony 
opposed  to  that  action  its  highest  probative  value. 

The  testimony  on  appellant's  behalf  was  to  the  fol- 
lowing effect.  Appellant  bought  a  truck  from  a  dealer 
named  Williamson,  who  guaranteed  the  tires  thereon. 
The  tires  were  manufactured  by  the  Firestone  Company, 
which  had  a  branch  oflSce  in  Dallas,  Texas.  Appellant 
used  the  truck  for  a  short  time,  when  the  tires  began  to 
crumble  and  gave  way.  Appellant  reported  the  fact  to 
Williamson,  who  took  the  matter  up  with  a  representa- 
tive of  the  Firestone  Company.  An  appointment  was 
made  to  meet  this  representative  at  the  office  of  appellee. 
Appellee  was  the  distributing  agent  for  the  Firestone 
Company  in  the  Texarkana  territory.  The  representa- 
tive of  the  Firestone  Company  examined  the  tires  at  ap- 
pellee's office,  saw  they  were  defective,  and  stated  that 
the  rubber  had  been  cooked  too  long,  and  directed  a  Mr. 
Villars,  the  assistant  manager  of  appellee,  who  was 
present  and  saw  the  examination,  to  order  a  new  pair  of 
tires  and  to  do  so  without  Charge.  According  to  appel- 
lant, he  took  no  part  in  these  negotiations.  All  the  nego- 
tiations were  between  Williamson,  Villars,  and  the  Fire- 
stone Company's  reputed  representative,  and  appellant 
supposed  the  investigation  of  the  tires  and  the  subse- 
quent conversations  in  regard  thereto  all  related  to  Wil- 
liamson's warranty,  the  existence  of  a  breach  of  it,  and 
the  manner  of  maldng  the  warranty  good.  Appellant  did 
not  order  any  new  tires,  none  were  ordered  for  him,  and 
the  whole  transaction,  as  he  understood  it,  was  between 
Williamson,  who  had  sold  him  the  tires  and  had  guaran- 
teed them,  and  the  agent  of  appellee  and  the  representa- 
tive of  the  Firestone  Tire  Company.  Williamson  fully 
corroborated  appellant. 

Appellant  testified  that  the  tires  on  the  truck  were 
36x10,  and  after  the  Firestone  Company's  representative 
gave  orders  to  Villars  to  replace  the  tires  without  charge, 
appellant  stated  that  he  would  prefer  tires  36x12,  and 
asked  if  he  could  be  allowed  to  pay  the  difference  in  the 
cost  and  get  a  12-inch  tire  instead.    This  was  assented 
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to,  and  appellant  understood  he  would  only  be  expected 
to  pay  the  difference,  amounting  to  $40,  and  that  he  has 
since  been  ready,  and  is  now  willing,  to  pay  that  differ- 
ence. Later  appellee  notified  appellant  that  the  new  tires 
had  arrived.  The  truck  was  carried  to  appellee's  place  of 
business,  where  the  old  tires  were  removed  and  the  new 
tires  were  placed  on  the  truck.  Appellee  took  charge  of 
the  old  tires,  and  has  them  yet,  so  far  as  appellant  is  ad- 
vised. Nothing  was  said  at  the  time  about  paying  for 
the  new  tires,  and  appellant  left  the  old  ones  with  appel- 
lee, thinking  they  were  no  longer  his  property. 

On  the  part  of  the  appellee,  testimony  was  offered  to 
the  effect  that  it  was  a  mere  selling  agent  for  the  Fire- 
stone Company,  that  it  had  no  authority  to  guarantee 
tires,  or  to  make  guarantees  good,  on  selling  Firestone 
tires,  and  that  it  had  paid  for  the  tires  purchased  for 
appellant's  truck.  Villars  contradicted  appellant  and 
Williamson  as  to  what  was  said  and  done  when  the  tires 
were  ordered;  but  we  must,  of  course,  assume,  in  view 
of  the  record  in  the  case,  that  this  conflict  in  the  testimony 
would  have  been  resolved  by  the  jury  in  appellant's  favor. 

The  testimony  did  not  show  the  authority  of  the  re- 
puted representative  of  the  Firestone  Company  to  make 
the  adjustment  claimed,  and  Villars  disclaimed  any  au- 
thority on  his  part  to  bind  appellee  to  any  agreement  in 
regard  to  replacing  tires ;  and  the  action  of  the  court  in 
directing  the  verdict  is  defended  because  of  the  absence 
of  this  showing  of  authority  on  the  part  of  Villars,  or  the 
reputed  representative  of  the  Firestone  Company. 

We  think  a  case  was  made  for  the  jury.  It  will  be 
observed  that  this  is  not  a  suit  against  appellee  wherein 
it  is  sought  to  charge  appellee  with  responsibility  and 
liability  for  the  act  of  an  agent.  Appellee  brought  the 
suit,  and,  to  recover,  must  show  an  agreement,  either  ex- 
press or  implied,  on  appellant's  part  to  pay  for  the  tires. 

Under  the  testimony  set  out  above,  the  jur\'  might 
have  found  that  the  sale  was  to  Williamson,  and  not  to 
appellant,  and  that  appellant's  only  obligation  was  to 
pay  the  difference  between  the  price  of  a  ten  and  a  twelve- 
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inch  tire.  Moreover,  the  jury  might  have  found,  if  the 
testimony  set  out  above  had  been  accepted  as  true,  that 
Villars,  under  the  direction  of  the  reputed  representative 
of  the  Firestone  Company,  had  agreed  to  replace  the 
tires  without  charge  in  fulfillment  of  Williamson's  guar- 
anty, and  that  appellant  accepted  the  tires  under  this 
belief.  Appellant  might  not  have  been  willing  to  accept 
another  pair  of  Firestone  tires  if  he  had  known  he  would 
be  expected  to  pay  for  them. 

Under  this  view  of  the  testimony,  it  is  not  a  question 
of  the  authority  either  of  Villars  to  bind  appellee  or  of 
the  authority  of  the  reputed  representative  of  the  Fire- 
stone Company  ib  bind  that  company.  Villars  was  in 
fact  an  agent  of  appellee  and  professedly  was  acting  for 
it.  Appellee  apparently  ratified  what  Villars  did,  and,  so 
far  as  appellant  knew,  appellee  had  done  so.  If  appel- 
lee was  imwilling  to  be  bound  by  the  act  of  its  own  agent, 
or  to  rely  upon  its  agent's  statement  as  to  what  the  trade 
was,  then  some  other  agent  or  representative  of  appellee 
higher  in  authority  than  Villars  should  have  confirmed 
the  terms  of  the  contract  before  apparently  complying 
with  it.    Section  1723  of  Mechem  on  Agency  (2  ed.). 

Both  these  defenses  should  have  been  submitted  to 
the  jury  with  directions  to  find  for  appellant  if  either 
defense  was  established  by  the  testimonJ^ 

Tlie  judgment  is  therefore  reversed,  and  the  cause 
remanded  for  a  new  trial. 


Matthews  v.  Brown. 
Opinion  delivered  starch  28,  1921. 

E3TOPPBL — MISLEADING  CONDUCT. — Where  a  lessee  of  a  minor's  land 
induced  the  guardian  to  sell  the  land,  and  posted  notices  of  the 
sale,  and  bid  for  the  land  at  the  guardian's  sale,  without  stating 
that  he  had  a  lease  on  the  land,  he  will  be  estopped,  after  a  sale 
of  the  land  to  the  highest  bidder,  to  assert  the  existence  and 
validity  of  his  lease. 

Appeal  from  Perry  Chancery  Conrt-,  Jordan  Sellers, 
Chancellor;  reversed. 
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J.  H.  Bowen  and  Mehaffy,  Donham  S  Mehaffy^  for 
appellant. 

Appellee,  by  his  conduct,  is  estopped  from  question- 
ing the  validity  of  the  guardian 's  sale.  10  E.  C.  L.  694. 
He  had  full  knowledge  of  all  the  facts  and  is  estopped. 
10  R.  C.  L.  762,  781;  2  Pom.,  Eq.  Jur.  (4  ed.),  §  802.  Ap- 
pellee's lease,  if  he  has  one,  is  unenforceable.  C.  &  M. 
Dig.,  §§  5031-36.  If  he  had  a  valid  case,  he  is  estopped 
from  setting  it  up. 

Sellers  &  Sellers,  for  appellee. 

1.  The  pretended  guardian's  sale  was  absolutely 
void.  123  Ark.  396-7 ;  135  Id.  551 ;  130  Id.  21.  The  court 
never  acquired  jurisdiction,  as  the  petition  did  not  set 
out  that  there  were  no  debts,  nor  did  the  order  of  court, 
and  no  bond  was  filed  by  the  guardian.  C  &  M.  Dig.,  § 
5046;  85  Ark.  556;  89  Id.  284.  This  is  not  a  collateral 
attack  upon  the  validity  of  a  pretended  guardian's  sale. 

2.  There  is  no  estoppel.  The  citations  from  10  E. 
C.  L.  are  not  in  point.  If  there  is  estoppel  the  doctrine 
applies  to  appellant,  and  there  is  nothing  in  appellant's 
contention  of  estoppel. 

Smith,  J.  Appellant  bought  the  lands  here  sued  for 
at  a  guardian's  sale,  and,  after  paying  the  amount  of  his 
bid  and  receiving  a  deed,  he  brought  this  suit  to  recover 
the  possession  of  the  land  from  appellee,  who  was  the  ten- 
ant in  possession  at  the  time  of  the  sale:  The  lands  had 
been  owned  by  M.  G.  Smyers,  and  upon  his  death  a  part 
thereof  were  set  aside  to  his  widow  as  dower,  and  the  re- 
mainder thereof  to  the  widow  and  minor  children  as 
homestead.  The  widow  leased  the  land  to  appellee  for 
a  year,  and  upon  the  expiration  of  that  lease  renewed 
it  for  a  term  of  five  years.  The  widow  was  the  guardian 
of  the  minor  children. 

Appellee  conceived  the  idea  of  buying  the  land,  and 
opened  negotiations  with  the  widow  and  guardian  on  the 
subject.  He  agreed  to  pay  $5,000  if  the  lands  were  sold. 
This  offer  appeared  to  be  satisfactory,  as  the  widow  de- 
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sired  to  reinvest  in  a  farm  in  Texas.  Appellee  employed 
John  L.  Hill,  an  attorney,  to  obtain  the  necessary  orders 
of  court,  and  paid  the  attorney's  fee  therefor,  although 
he  was  later  reimbursed  out  of  the  proceeds  of  the  sale. 

Appellee  was  the  moving  party  throughout,  and 
posted  the  notices  of  the  sale.  He  was  present  on  the  day 
of  the  sale,  and  pursuant  to  his  agreement  so  to  do  made 
a  bid  of  $5,000.  It  does  not  appear  what  intervening  bids 
were  made,  but  appellant  bid  $6,500,  and  the  lands  were 
struck  off  to  him  at  that  price,  and  he  received  the  guard- 
ian's  deed.  The  widow  also  executed  an  individual  quit- 
claim deed. 

Appellant  bases  his  demand  for  the  possession  of  the 
land  on  these  two  deeds ;  while  appellee  contends  the  sale 
was  made  subject  to  his  lease,  and  further  that  the  guard- 
ian *s  sale  was  void  for  numerous  reasons.  Appellant  de- 
fends the  guardian's  sale,  and  attacks  the  validity  of  ap- 
pellee's lease.  In  addition,  appellant  says  appellee,  by 
his  conduct,  has  estopped  himself  to  question  the  validity 
of  the  guardian's  sale. 

We  have  concluded  this  last  stated  contention  is  well 
taken,  and,  as  it  appears  decisive  of  the  case,  we  do  not 
decide  the  other  questions  presented. 

In  addition  to  the  testimony  set  out  above,  it  was 
shown  that  during  the  negotiations  between  appellee  and 
the  guardian,  and  prior  to  the  guardian's  sale,  appellee 
was  offered  $500  to  surrender  and  cancel  his  lease,  but 
after  consideration  of  the  offer  he  declined  to  accept  it. 
These  facts  were  not  known  to  appellant  prior  to  the  sale. 

Mr.  Hill  testified  that  he  knew  by  hearsay  that  ap- 
pellee had  a  lease,  but  he  had  never  had  any  conversa- 
tion with  him  about  the  lease  before  the  sale.  He  knew 
the  guardian  had  no  thought  of  the  lease  getting  in  the 
way  of  the  sale,  and  that  the  order  of  sale  probably  never 
would  have  been  applied  for  but  for  appellee's  sugges- 
tion* He  testified  that,  when  the  order  of  sale  was  pro- 
cured, nothing  was  said  about  the  sale  being  made  sub- 
ject to  the  lease. 
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Appellee  testified  that  at  the  beginning  of  the  move- 
ment to  sell  the  land  he  expected  to  become  the  purchaser, 
and  that  he  had  an  agreement  with  the  guardian  and 
those  interested  to  pay  $5,000,  and  that  he  considered  his 
lease  as  a  part  of  the  purchase  price  which  he  would 
have  to  pay.  He  also  testified  that  under  his  lease  he  had 
made  valuable  improvements  which  he  would  not  other- 
wise have  made. 

There  was  no  order  of  the  probate  court  directing 
the  guardian  to  make  the  lease,  or  approving  it,  and  ap- 
pellant testified  that  he  examined  the  official  records  be- 
fore purchasing,  and  found  no  reference  to  the  lease. 
That  the  orders  of  the  court  regarding  the  sale  contained 
no  reference  to  the  lease,  and  the  notices  of  sale  were 
likewise  silent  on  the  subject,  and  that  he  had  no  informa- 
tion that  appellee  claimed  a  lease  until  about  two  min- 
utes before  the  sale.  That  Mr.  Hill,  who  had  charge  of 
the  proceedings,  represented  the  guardian  in  crying  the 
sale,  and  stated  at  the  time  of  the  sale  that  he  understood 
appellee  had  a  lease  or  claimed  to  hold  a  lease.  Appel- 
lee was  present  and  made  no  statement  himself  but  be- 
came a  bidder  at  the  sale. 

The  court  below  found  that  the  sale  was  ordered  by 
•  the  probate  court  of  Perry  County,  and  had  been  held  in 
the  manner  and  form  as  prescribed  by  law,  and  that  at 
the  sale  appellant  became  the  purchaser,  but  subject  to 
the  lease  of  appellee,  and  that  appellee  was  entitled  to  the 
possession  of  the  land  until  the  expiration  of  the  lease 
on  January  1,  1923. 

We  think  appellee  is  estopped.  There  was  no  au- 
thority to  sell  the  land  except  under  the  order  of  the 
court,  and  it  is  the  policy  of  the  law  that  lands  thus  sold 
shall  bring  the  highest  price  obtainable.  To  that  end  bid- 
ding should  be  open  and  on  a  common  basis.  Appellant 
had  made  an  examination  of  the  record  to  satisfy  himself 
about  the  sale  which  was  about  to  be  made.  Other  bid- 
ders— if  there  were  such — ^may  have  taken  the  same  pre- 
caution.   Appellee  had  procured  this  sale  to  be  ordered 
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by  the  court,  and  appellant  testified  that  he  understood 
appellee  had  himselt  posted  the  notices  of  sale.  A  copy 
of  this  notice  was  offered  in  evidence,  and  there  was  noth- 
ing in  it  to  indicate  that  an  incumbered  title  would  be  sold 
or  that  possession  of  the  land  would  not  be  obtained  by 
the  purchaser.  Appellee  admitted  posting  the  notices, 
and  he  must,  of  course,  be  charged  with  knowledge  of  the 
fact  that  the  purpose  of  the  notice  was  to  invite  competi- 
tion. The  notice  required  approved  security  of  the  pur- 
chaser, and  appellant  had  evidently  made  his  arrange- 
ment to  comply  with  this  requirement.  So,  no  doubt, 
had  other  bidders.  Appellee  furnished  no  corroboration 
or  explanation  of  the  auctioneer's  statement  in  regard 
to  the  lease,  or  the  period  of  its  duration,  and  the  bidding 
proceeded.  If  appellee  had  made  a  statement,  which  had 
deterred  others  from  bidding,  his  bid  of  $5,000  would 
have  been  the  only  bid;  whereas  the  sum  of  $6,500  was 
actually  bid  and  paid  for  the  land.  Who  can  know  what 
action  the  court  might  have  taken  in  confirming  the  sale 
if  a  showing  had  been  made  that,  after  being  instrumental 
in  having  the  order  of  sale  procured,  appellee  had  sup- 
pressed bidding  by  asserting  the  existence  of  his  lease  I 

We  think  appellee's  attitude  toward  this  sale  is  such 
that  it  would  be  inequitable  to  permit  him  now  to  assert . 
the  existence  and  validity  of  his  lease.  Eorer  on  Judicial 
Sales,  §  443;  Epley  v.  Witherow,  7  Watts  (Penn.),  163; 
10  E.  C.  L.,  pp.  694  and  781;  Pomeroy's  Eq.  Jur.  (4  ed.), 
vol.  2,  §  802;  Pabst  v.  Ferch,  147  N.  W.  714;  Connor  v. 
Abbott,  35  Ark.  376;  Trapnall  v.  Burton,  24  Ark.  399; 
Dcmley  v.  Rector,  10  Ark.  211 ;  Shall  v.  Biscoe,  18  Ark. 
142;  Smith  v.  Murphy,  141  Ark.  410. 

The  decree  of  the  court  below  is,  therefore,  reversed 
and  the  cause  will  be  remanded  with  directions  to  the 
court  below  to  award  appellant  possession  of  the  land. 
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Sloan  v.  Butler. 

Opinion  delivered  March  28,  1921. 

Tboyeb  and  conversion. — One  whose  property  has  heen  unlawfully 
converted  may  recover  its  value  from  the  tort-feasor,  regardless 
of  an  opportunity  to  recover  possession  of  the  property  from  an- 
other. 

Appeal  from  Crawford  Circuit  Court;  Jas.  Cochran, 
Judge;  reversed. 

Starbird  <S>  Starbird,  for  appellant. 

The  court  erred  in  both  instructions,  Nos.  1  and  3.. 
The  theory  of  defendant  was,  and  the  court  sustained 
him  in  that  theory,  that  if  afterward  plaintiff,  even  after 
suit  was  brought,  had  an  opportunity  to  recover  his  mule 
and  did  not  do  so  but  still  pursued  the  defendant,  he  lost 
his  action  by  his  own  negligence.  But  this  is  not  the 
law.  The  proposition  is  well  settled  that  defendant,  hav- 
ing once  converted  the  property,  is  liable  for  his  conver- 
sion, regardless  of  the  owner's  opportunity  to  otherwise 
save  himself.  28  Cyc.  2060;  29  Ark.  365;  37  Id.  32;  39 
Id.  387;  i89  Id.  342.  The  errors  were  misleading  and 
prejudicial. 

Humphreys,  J.  Appellant  instituted  suit  against 
appellee  before  a  justice  of  the  peace  in  Crawford  County, 
Arkansas,  to  recover  $50  on  account  of  the  alleged  un- 
lawful conversion  by  appellee  of  a  mule  belonging  to  ap- 
pellant. 

Appellee  denied  that  he  unlawfully  converted  the 
mule,  and  the  trial  upon  this  issue  resulted  in  a  judgment 
in  favor  of  appellee,  from  which  appellant  prosecuted  an 
appeal  to  the  circuit  court  of  said  county. 

In  the  circuit  court  the  cause  was  submitted  to  a  jury 
upon  the  pleadings,  evidence  and  instructions  of  the  court 
with  like  result.  An  appeal  from  the  circuit  court  judg- 
ment has  been  duly  prosecuted  to  this  court. 

The  record  disclosed  that  the  mule  in  question  was 
owned  by  appellant;  that  its  maximum  value  was  $50; 
that  it  escaped  from  his  pasture  and  wandered  away. 
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There  was  evidence  tending  to  show  that  appellee 
later  found  the  mule  trespassing  upon  his  land,  took  it  up, 
and,  without  complying  with  the  estray  laws,  sold  or  gave 
it  to  Everett  Riddle.  There  was  also  evidence  tending  to 
show  that  Everett  Riddle  liimself  took  the  mule  up  with- 
out the  assistance  of  appellee,  and  retained  possession 
thereof. 

Appellant  testified  that  he  made  no  effort  to  recover 
the  possession  of  the  mule  from  Riddle  because  he  had 
already  instituted  suit  against  appellee  for  converting  it. 

Over  the  objection  and  exception  of  appellant,  the 
court  sent  the  case  to  the  jury  upon  the  theory  that  he 
had  no  right  to  recover  damages  from  appellee  for  the 
unlawful  conversion  of  his  mule  if  he  could  have  recov- 
ered the  mule  from  Everett  Riddle  and  failed  to  do  so. 
One  whose  property  has  been  unlawfully  converted  may 
recover  its  value  from  the  tort-feasor,  regardless  of  an 
opportunity  to  recover  the  possession  of  the  property. 
Norman  v.  Rogers,  29  Ark.  365 ;  Warner  v.  Capps,  37  Ark. 
32;  38  Cyc.  2060. 

For  the  error  indicated,  the  judgment  is  reversed 
and  the  cause  remanded  for  a  new  trial. 


MissouBi  Pacific  Railroad  Company  v.  Reed. 
Opinion  delivered  March  28, 1921. 

Carriers-— LOSS  op  shipment — presentation  of  claim.— Under  a  bill 
of  lading  providing  that,  in  case  of  loss  or  failure  to  deliver  after 
a  reasonable  time,  the  consignee,  in  order  to  recover  the  value  of 
the  goods,  should  file  a  claim  in  writing  therefor  with  the  car- 
rier within  six  months  thereafter,  held  that  the  consignee  should 
present  his  written  claim  within  six  months  after  shipment,  and 
not  within  six  months  after  definitely  ascertaining  that  it  had  been 
made,  unless  the  carrier  either  concealed  the  shipment  from  the 
consignee  or  refused  to  issue  a  duplicate  bill  of  lading  upon  re- 
quest, in  which  case  the  six  months'  period  would  date  from  the 
time  the  shipment  was  disclosed  to  consignee. 

Appeal  from  Crawford  Circuit  Court ;  Jos.  Cochran, 
Judge ;  reversed. 
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Tho8.  B.  Pryor  and  Vincent  M.  Miles,  for  appellant. 

The  verdict  should  have  been  directed  for  defend- 
ant, on  either  of  two  grounds,  (1)  because  the  claim  was 
not  filed  within  six  months,  and  (2)  because  there  was 
no  proof  that  these  extracts  had  ever  been  delivered  to 
the  railway  compay  for  shipment.  The  following  cases 
settle  the  question  in  favor  of  defendants.  101  Ark.  310 ; 
111  Id.  102.  There  are  other  errors  in  the  record,  but 
appellants  were  entitled  to  a  directed  verdict. 

J.  E.  London,  for  appellee. 

We  are  protected  by  the  limitation  set  out  in  the 
bill  of  lading  as  to  he  time  of  filiing  the  claim.  It  was 
not  too  late.  No  man  can  take  advantage  of  his  own 
wrong  to  the  injury  of  another.  Tested  by  this  rule,  the 
appellant  is  liable.  Appellee  used  due  diligence  in  try- 
ing to  discover  the  true  facts.  The  cases  dted  by  ap- 
pellant have  no  application  here.  Immediately  the  ap- 
pellee discovered  that  the  goods  were  lost,  he  filed  his 
complaint  and  complied  with  our  statute.  This  was  a 
question  of  fact,  and  the  court's  instruction  submits  every 
question  that  was  material  to  the  jury.  Having  found 
for  the  plaintiff  under  this  instruction,  the  matter  is  final. 
There  was  legally  sufficient  evidence  to  sustain  the  ver- 
dict and  it  should  not  be  disturbed.  117  Ark.  71;  /&. 
223 ;  113  Id.  400 ;  107  Id.  158 ;  92  Id.  120,  586.  There  was 
no  error  of  law,  and  tlie  verdict  is  sustained  by  a  clear 
preponderance  of  the  testimony.  119  Ark.  518.  Where 
appellant  has  suppressed  evidence,  he  can  not  be  heard 
to  complain  that  he  did  not  get  the  benefit  of  it.  113 
Ark.  82. 

Humphreys,  J.  Appellee  brought  suit  against  ap- 
pellant before  a  justice  of  the  peace  in  Crawford 
County  to  recover  $44.25  on  account  of  the  loss  or  failure 
to  deliver  a  shipment  of  flavoring  extracts  by  D.  H.  Kyle 
from  Atkins,  Arkansas,  to  appellee  at  Alma,  Arkansas, 
over  appellant's  railway  between  said  points.  A  dupli- 
cate bill  of  lading  issued  by  appellant  to  the  consignor, 
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D.  H.  Kyle,  of  date  March  1,  1918,  describing  '*one  box 
of  drugs,"  was  attached  to  the  itemized  account  filed  be- 
fore the  justice  of  the  peace  and  made  the  basis  of  the 
suit.  The  bill  of  lading  provided  that,  in  case  of  loss  or 
failure  to  deliver  the  shipment  after  a  reasonable  time 
for  delivery,  the  consignee,  in  order  to  recover  the  value 
of  the  goods,  should  file  a  claim  in  writing  therefor  with 
appellant  within  six  months  thereafter.  Appellant  de- 
fended upon  the  grounds,  first,  that  appellee  failed  to  file 
a  written  claim  for  the  value  of  the  goods  within  the  time 
provided  in  the  bill  of  lading;  second,  that  the  goods  de- 
scribed in  the  bill  of  lading  were  of  different  kind  and 
character  from  those  specified  in  the  account  filed  with 
the  magistrate. 

The  record  reflected  that  appellee  was  the  general 
manager  for  the  Red  Ball  Chemical  Company,  and  D.  H. 
Kyle  one  of  his  agents ;  that  he  had  shipped  the  extracts 
to  D.  H.  Kyle  with  the  understanding  that  he  might  re- 
turn them  in  case  he  did  not  sell  them  and  receive  a  credit 
on  his  account;  that  he  requested  his  salesman,  Kyle,  to 
pay  for  the  extracts,  and  was  informed  that  he  had  re- 
turned them ;  that  the  shipment  did  not  reach  him,  where- 
upon he  wrote  his  salesman  time  and  again  for  a  bill  of 
lading  or  a  duplicate  bill  of  lading  so  that  he  might  trace 
the  shipment;  that  his  salesman  replied  that  he  did  not 
have  the  original  bill  of  lading  and  could  get  no  dupli- 
cate; that  he  instituted  suit  at  Atkins  against  his  sales- 
man for  the  value  of  the  extracts ;  that,  when  he  went  to 
Atkins  to  attend  the  trial,  Kyle  insisted  that  he  had 
shipped  the  extracts  to  him;  they  then  called  on  the  agent 
and  obtained  the  duplicate  bill  of  lading  made  the  basis 
of  the  suit ;  that,  after  obtaining  it,  he  dismissed  the  suit 
against  Kyle,  and,  upon  his  return  to  Alma  in  January, 
1919,  presented  a  claim  for  the  value  of  the  extracts  to 
appellants;  that  he  had  no  personal  knowledge  as  to 
whether  the  box  of  drugs  described  in  the  bill  of  lading 
contained  the  extracts  itemized  in  the  account  filed  in  the 
magistrate's  court. 
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At  the  conclusion  of  the  evidence,  appellant  re- 
quested the  court  to  direct  a  verdict  in  its  favor,  which 
the  court  refused  to  do,  and,  over  the  objection  of  appel- 
lant, submitted  the  cause  to  the  jury  upon  the  theory 
that  appellee  had  six  months,  under  the  terms  of  the  bill 
of  lading,  after  definitely  ascertaining  that  the  shipment 
liad  been  made,  to  present  his  claim  for  the  loss  of  the 
goods  or  for  failure  to  deliver  same.  The  court's  inter- 
pretation of  the  contract,  as  reflected  by  the  instructions 
given  to  the  jury,  was  incorrect.  In  the  light  of  the  rec- 
ord, it  was  appellee's  duty  to  have  presented  his  written 
claim  for  the  value  of  the  goods  within  six  months  after 
the  shipment  was  made.  The  original  bill  of  lading  was 
issued  and  delivered  to  the  consignor,  D.  H.  Kyle,  who 
was  the  agent  and  salesman  for  appellee.  No  duty  rested 
upon  appellant  to  furnish  appellee  with  a  duplicate  bill 
of  lading  unless  appellee  had  requested  or  demanded  that 
they  do  so.  Counsel  for  appellee  contend  that  the  record 
reflects  that  such  request  or  demand  was  made,  and  that 
the  agent  of  appellants  refused  to  furnish  a  duplicate  bill 
of  lading  in  order  to  conceal  the  loss  of  the  extracts  en 
route.  We  find  nothing  in  the  record  to  support  such 
contention.  On  the  contrary,  the  evidence  reflects  that, 
when  appellee  called  upon  the  agent  at  Atkins,  in  com- 
pany with  D.  H.  Kyle,  the  agent  produced  the  bill  of  lad- 
ing showing  that  ^*one  box  of  drugs"  had  been  shipped  on 
March  1,  1918,  and  furnished  a  duplicate  of  such  bill  of 
lading  to  Kyle,  who  turned  it  over  to  appellee.  Of  course, 
if  appellant,  through  its  agent,  had  concealed  the  ship- 
ment from  appellee  or  had  refused  to  issue  appellee  a 
duplicate  bill  of  lading  upon  request,  the  six  months'  pe- 
riod within  which  appellee  might  present  a  claim,  under 
the  terms  of  the  bill  of  lading,  would  necessarily  date 
from  the  time  the  shipment  was  disclosed  to  the  con- 
signee. As  stated  above,  the  facts  do  not  show  or  war- 
rant an  inference  that  appellant  denied  or  concealed  the 
shipment;  hence  the  court  erred  in  refusing  to  direct  a 
verdict  upon  the  record  for  appellant. 
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For  the  error  indicated,  the  judgment  is  reversed  and 
the  cause  dismissed. 


Newport  Levee  District  v.  Price. 
Opinion  delivered  March  28, 1921. 

1.  Eminent  domain — ^evidence  of  sentimental  value. — In  an  ac- 
tion aginst  a  levee  district  for  damages  for  land  taken  for  right- 
of-way,  it  was  error  to  admit  evidence  tending  to  establish  a 
sentimental  value  of  the  property  taken  on  account  of  being 
bought  and  improved  for  a  home. 

2.  Appeal  and  error — harmless  error. — ^The  error  of  admitting 
evidence  tending  to  establish  a  sentimental  value  of  property 
taken  by  a  levee  district  for  its  right-of-way  was  not  prejudicial 
where  it  was,  in  effect,  eliminated  by  an  instruction  given  by  the 
court  upon  the  measure  of  damages. 

3.  Eminent  domain — ^evidence. — In  an  action  by  the  owner  of  land 
taken  by  a  levee  district  for  levee  purposes,  where  plaintiff  tes- 
tified that  he  paid  a  certain  amount  for  the  entire  tract  of  land, 
it  was  error  not  to  permit  the  levee  district  to  show  when  plain- 
tiff purchased  the  land. 

4.  Appeal  and  error — harmless  error — ^exclusion  op  evidence. — 
In  a  suit  against  a  levee  district  to  recover  damages  for  appropria- 
tion of  a  strip  of  land  under  the  right  of  eminent  domain,  error 
of  the  court  in  refusing  to  allow  the  district  to  show  when  plain- 
tiff purchased  the  land  at  a  designated  price  was  harmless  where 
it  was  clearly  inferable  from  the  testimony  that  the  land  was 
purchased  about  three  years  previously. 

5.  Eminent  domain  —  damages  for  appropriation  of  land. — ^The 
measure  of  damages  for  land  appropriated  for  levee  purposes, 
is  the  difference  between  the  value  of  the  whole  land  before  the 
taking  and  the  value  of  the  remainder  after  the  taking;  and  in 
a  landowner's  action  for  damages  for  right-of-way  taken  it  was 
not  error  to  refuse  to  permit  the  levee  district  to  show  the  mar- 
ket value  of  a  bam  appropriated,  as  distinct  from  the  land. 

6.  Eminent  domain — ^damages  caused  by  independent  contractor. 
— ^A  levee  district,  authorized  to  appropriate  private  premises 
for  levee  purposes,  can  not  escape  liability  for  injuries  to  a 
house  moved  by  an  independent  contractor,  upon  the  ground  that 
the  contractor  assumed  all  obligations  for  damages  resulting  on 
account  thereof. 
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Appeal  from  Jackson  Circuit  Court;  Dene  H.  Cole- 
man, Judge;  affirmed. 

John  W.  d  Joseph  M,  Stayton,  for  appellants. 

1.  It  is  clear,  from  the  evidence,  that  the  property 
possessed  a  sentimental  value  in  the  eyes  of  the  appel- 
lee. He  testified  that  he  did  not  want  to  sell  it  at  all; 
that  he  bought  it  for  his  home  and  his  own  use.  The 
court  erred  in  permitting  such  evidence  to  be  considered 
by  the  jury,  as  it  was  highly  prejudicial  to  the  rights  of 
appellants. 

2.  It  was  error  to  refuse  to  permit  appellants  to 
show  what  appellee  had  paid  for  the  whole  ten  acres 
originally,  a  part  of  which  was  taken  by  appellants.  It 
was  error  to  exclude  such  eveidence,  as  it  was  pertinent 
and  comepetent  for  a  jury  to  consider.    42  Ark.  265. 

3.  It  was  error  to  refuse  to  permit  appellee  to  be 
interrogated  as  to  his  idea  of  the  fair  market  value  of 
the  bam  located  on  the  land  at  the  time  it  was  taken. 
88  Ark.  129. 

4.  It  was  plainly  error  for  the  court  to  refuse  to 
give  instruction  No.  1  asked  by  appellants.  Sea  was  an 
independent  contractor;  he  was  liable  and  not  appellants. 
Ill  Ark.  94;  212  U.S.  215. 

Gv^tave  Jones  and  G.  A.  Ilillhov^e,  for  appellee. 

The  verdict  in  view  of  the  testimony  is  not  excessive. 
Appellee  had  built  him  a  home,  well  improved,  comfort- 
able and  convenient.  No  evidence  of  passion  or  preju- 
dice appears  in  the  record,  or  that  the  jury  was  unduly 
influenced.  The  evidence  sustains  the  verdict,  and  there 
is  no  error  of  law.  The  cases  cited  by  appellant  were 
entirely  different  from  this. 

Humphreys,  J.  Appellee  instituted  suit  against  ap- 
pellant in  the  Jackson  Circuit  Court  for  damages  for  the 
sum  of  $2,500  on  account  of  appropriating,  under  the 
right  of  eminent  domain,  about  one  acre  of  land  with  im- 
provements thereon,  seventy-five  feet  in  width  off  of  one 
entire  side  of  a  ten-acre  tract  owned  by  him,  near  the  city 
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of  Newport,  and  for  damages  resulting  from  the  appro- 
priation. 

Appellee  admitted  the  appropriation  of  the  land  for 
levee  purposes,  but  joined  issue  as  to  the  amount  of  dam- 
ages resulting,  alleging  the  value  of  the  land  and  im- 
provements appropriated  and  damaged  to  be  $200,  which 
amount  it  tendered. 

The  cause  was  submitted  to  the  jury  upon  the  plead- 
ings, evidence  and  instructions  of  the  court,  which  re- 
sulted in  a  verdict  against  appellant  in  the  sum  of  $1,700. 
A  judgment  was  rendered  in  accordance  with  the  verdict, 
from  which  an  appeal  has  been  duly  prosecuted  to  this 
court. 

The  Newport  Levee  District,  appellant  herein,  was 
created  by  act  No.  249  of  the  Acts  of  the  General  Assem- 
bly of  1917,  and,  in  the  construction  of  the  levee  author- 
ized by  said  act,  it  appropriated  for  right-of-way  pur- 
poses a  strip  of  land  seventy-five  feet  wide  off  of  one  side 
of  a  ten-acre  tract  near  Newport,  owned  by  appellee. 
At  the  time  of  the  appropriation,  the  improvements  upon 
the  strip  of  land  consisted  of  a  dwelling  house,  fences 
and  cross-fences,  and  outbuildings,  consisting  of  a  bam, 
houses  for  pigs,  etc.  The  dwelling  was  a  frame  house, 
painted  inside  and  out,  with  brick  flues,  with  porches 
front  and  back,  the  construction  of  which  cost  about 
$2,300.  The  barn  was  14  by  16  feet  in  the  main,  with 
sheds  on  three  sides.  The  main  part  of  the  bam  was 
built  of  split  and  hewed  logs,  most  of  cypress,  and  was 
covered  with  boards  and  shingles.  There  were  racks  and 
troughs  around  the  barn  to  feed  the  stock.  In  addition 
to  the  hog  houses,  there  were  troughs  and  other  conven- 
iences for  raising  hogs.    Before  appellants  appropriated 

the  property,  they  employed Sea  to  move  the  house 

off  of  the  right-of-way  onto  another  part  of  the  ten-acre 
tract  designated  by  appellee,  which  was  damaged  in  mov- 
ing. The  other  improvements  on  the  property  were  torn 
down  and  appropriated  by  appellants.  It  is  fairly  in- 
ferable from  appellee's  entire  evidence  that  the  improve- 
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ments,  including  the  dwelling,  were  placed  upon  the  prop- 
erty by  appellee  about  three  years  before  the  appropria- 
tion, a  short  time  after  he  purchased  the  ten-acre  tract  of 
land,  for  which  tract  he  paid  $1,800. 

In  the  course  of  the  examination  of  appellee,  he  was 
permitted  to  testify,  over  the  objection  of  appellants,  as 
follows  : 

Q.  What  did  you  put  these  improvements  on  this 
piece  of  land  for,  for  what  purpose? 

A.  Well,  I  figured  on  going  out  there  and  living. 
I  had  been  in  business  fourteen  or  fifteen  years,  and  I 
figured  on  making  it  my  home  and  living  there. 

Q.     Making  it  a  home  ? 

A.    Yes,  sir. 

Q.  Mr.  Price,  did  you  want  the  house  moved  from 
there  on  to  that  other  piece  of  land! 

A.    No,  sir. 

Q.  You  didn't  want  to  live  there,  you  wanted  to 
live  where  you  put  your  house,  did  you? 

A.    Yes,  sir ;  that  is  what  I  put  it  there  for. 

Q.  What  do  you  say  now,  Mr.  Price,  would  be 
your  idea  of  the  fair  market  value  of  that  land? 

A.  Well,  I  don't  know.  I  didn't  want  to  sell  it 
at  all  myself,  you  know.  I  bought  it  for  my  own  use  for 
my  home,  and  I  don't  know  what  it  would  be  worth.  I 
spent  fifteen  years  you  might  say  in  saving  up  money  for 
the  place. 

In  the  course  of  the  cross-examination  of  appellee 
by  appellant,  he  testified  that  he  paid  $1,800  for  the  entire 
tract,  whereupon  appellant  propounded  the  following 
question  to  him:  *'Q.  And  when  was  that  you  paid 
$1,800  for  the  eight  acres?"  The  court  refused  to  per- 
mit this  question  to  be  answered,  and  proper  exceptions 
were  saved  by  appellant. 

In  the  course  of  further  cross-examination  of  appel- 
lee by  appellant,  he  testified  that  it  cost  him  $250  or  $300 
to  build  the  barn;  that  it  was  worth  what  it  cost  him; 
that  it  was  worth  $500  to  him.    Appellant  then  asked  ap- 
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pellee  concerning  the  market  value  of  the  bam;  where- 
upon the  court  ruled,  over  the  objection  and  proper  ex- 
ception of  appellant,  that  appellant  could  not  show  the 
fair  market  value  of  the  barn,  because  there  was  no  fair 
market  value  on  second-hand  bams  in  this  country  on 
another  man's  land,  and  stating  further  that  he  did  not 
think  the  fair  value  would  be  the  measure  of  damages  on 
the  barn ;  that  the  test  would  be  the  damages  to  appellee 
by  tearing  it  down. 

The  first  insistence  of  appellant  for  reversal  is  that 
the  court  admitted  evidence  tending  to  establish  a  senti- 
mental value  of  the  property  on  account  of  being  bought, 
planned  and  constructed  by  appellee  for  a  home.  It  was 
improper  to  admit  this  evidence,  but  we  do  not  think  it 
prejudicial,  for  it  was,  in  effect,  eliminated  by  the  in- 
struction given  by  the  court  upon  the  measure  of  dam- 
ages, which  was  not  objected  or  excepted  to  by  appellant. 

The  second  insistence  of  appellant  for  reversal  is 
that  the  court  refused  to  permit  appellants  to  show  by  ap- 
pellee at  what  time  he  paid  $1,800  for  the  entire  ten-acre 
tract.  The  price  paid  for  land  is  a  circumstance  tending 
to  show  its  market  value  at  or  near  the  time  purchased. 
The  real  issue  in  the  instant  case  was  the  value  of  the  land 
at  the  time  appropriated,  together  with  the  damages  re- 
sulting on  account  of  the  appropriation,  and  evidence 
tending  to  show  that  appellee  had  purchased  the  tract 
near  the  time  of  appropriation  for  $1,800  would  have  been 
a  circumstance  tending  to  establish  the  value  of  the  land 
taken  and  damages  resulting  on  account  of  the  appropria- 
tion. It  was  error  therefore  to  exclude  the  evidence  of 
appellee  as  to  the  time  he  paid  $1,800  for  the  entire  tract, 
but  we  do  not  regard  it  as  prejudicial  error,  for  it  is 
clearly  inferable  from  the  evidence  that  he  built  the  house 
about  three  years  before  the  strip  of  land  was  appro- 
priated by  appellants,  shortly  after  he  purchased  it.  This 
fixed  the  time  at  whidi  appellee  paid  $1,800  for  the  entire 
tract.  There  was  no  dispute  in  the  evidence  upon  this 
point.     It  is  not  contended  that  by  pressing  this  point 
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upon  cross-examination  appellants  could  have  shown  that 
appellee  paid  $1,800  for  the  entire  tract  at  a  later  date 
than  about  three  years  before  the  appropriation  of  the 
land.  We  are  of  opinion  that  no  prejudice  resulted  to  ap- 
pellant in  this  regard. 

The  next  insistence  of  appellant  for  reversal  is  the 
refusal  of  the  court  to  permit  appellee  to  be  interrogated 
as  to  the  fair  market  value  of  the  bam  disconnected  from 
the  land,  and  to  the  statement  of  the  court  that  the  proper 
measure  of  damages  was  not  the  fair  market  value  of  the 
barn,  but  the  damage  done  to  appellee  by  tearing  it  down. 
The  barn  was  clearly  a  part  of  the  real  estate  appro- 
priated by  appellant.  The  question  at  issue  was  not  the 
market  value  of  the  barn  disconnected  from  the  real  es- 
tate, but  the  value  of  the  real  estate  appropriated  with 
the  improvements  thereon,  as  well  as  damages  resulting 
from  the  appropriation.  This  court  has  established  the 
rule  for  measuring  damages  in  condemnation  proceedings 
to  be  the  difference  between  the  value  of  the  whole  land 
before  the  appropriation  and  the  value  of  the  portion  re- 
maining after  the  appropriation.  Little  Rock,  Miss.  £ 
Texas  Ry.  Co.  v.  Allen,  41  Ark.  431.  The  court  did  not 
err,  therefore,  in  refusing  to  permit  appellee  to  be  inter- 
rogated concerning  a  fair  market  value  of  the  barn  dis- 
connected from  the  land. 

The  last  insistence  of  appellant  for  reversal  is  that 
the  court  permitted  proof  of  the  damages  resulting  on 
account  of  removing  the  dwelling  from  the  lands  appro- 
priated to  adjoining  lands  belonging  to  appellee.  The 
insistence  of  appellant  is  that  the  contract  for  removing 
the  dwelling  was  let  to  a  Mr.  Sea  with  the  understanding 
that  he  should  receive  $150  for  the  job  and  assume  all 
obligations  for  damages  resulting  on  account  of  the  re- 
moval thereof.  Appellant  requested  the  following  in- 
struction upon  this  point,  which  was  refused  by  the 
court: 

**You  are  instructed  that  if  you  find  from  the  evi- 
dence that  the  defendants  employed  one  Sea  to  move  the 
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house  of  the  plaintiff  from  the  land  taken  by  the  defend- 
ants on  to  the  plaintiff's  land,  and  that  the  said  Sea  had 
the  sole  control  of  the  manner  of  doing  such  work,  the 
hiring  and  discharge  of  the  employees  engaged  in  such 
work,  and  the  sole  control  of  the  manner  in  which  they 
did  such  work,  then  the  said  Sea  was  an  independent  con- 
tractor, and  the  defendant  would  not  be  liable  for  any 
damage  done  to  said  house  by  said  Sea  or  his  employees 
in  moving  if 

The  doctrine  of  independent  emplojnnent  has  no  ap- 
plication in  condemation  proceedings.  The  right  to  ap- 
propriate private  property  for  public  use  was  not  dele- 
gated by  the  Legislature  to  an  independent  contractor  of 
appellant  but  to  appellant  itself,  and  the  exercise  of  the 
right  of  eminent  domain  can  not  be  farmed  out  by  the 
agency  to  whom  delegated  so  as  to  escape  liability  on  ac- 
count of  appropriating  private  property  for  public  use. 
It  was  said  in  the  case  of  Lesher  v.  Wabash  Navigation 
Co.,  14  ni.  85  (Am.  Dec,  vol.  56,  p.  494),  that  (quoting 
from  the  syllabus) : 

''Corporation  authorized  by  charter  to  enter  upon 
private  premises  and  take  therefrom  materials  for  the 
erection  of  public  works,  and  liable  for  compensation  to 
the  owners,  is  liable  to  the  owners  for  the  materials  so 
taken  by  contractors  employed  by  the  corporation  for 
the  prosecution  of  a  portion  of  the  work,  although  the 
contractors  were  to  furnish  the  materials  and  to  do  the 
work  for  a  stipulated  price. 

''Contractors  employed  to  perform  portions  of  public 
work  by  corporation  chartered  for  that  purpose  are  none 
the  less  the  servants  of  the  corporation  because  they  do 
the  work  by  contract  and  for  a  stipulated  price. ' ' 

No  error  appearing,  the  judgment  is  aflSrmed. 
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Young  v.  Lowe. 
Opiniou  delivered  April  4,  1921. 

1.  Guardian  and  ward— necessity  of  appointment  op  guardian. — 
Crawford  &  Moses'  Digest,  §  80,  vesting  decedent's  property, 
not  exceeding  $300  in  value,  jointly  in  his  widow  and  minor  chil- 
dren, does  not  require  the  appointment  of  a  guardian  for  the 
minor  children  to  protect  their  interest  in  such  property. 

2.  Descent  and  distribution — ^vesting  estate  in  widow  and  heirs. 
Crawford  &  Moses'  Digest,  §  80,  vesting  decedent's  estate,  not 
exceeding  $300  in  value,  jointly  in  his  widow  and  minor  chil- 
dren, intended  to  give  the  property  jointly  to  the  widow  and  chil- 
dren, with  the  right  in  the  widow  to  use  the  property  by  mort- 
gage or  otherwise  for  the  benefit  of  herself  and  the  childr^. 

3.  Injunction— ESTATE  vested  in  widow  and  children — breach  of 
TRUST. — Equity  will  enjoin  a  widow  from  using  for  her  exclusive 
benefit  property  that  was  vested  in  her  and  her  minor  children 
for  their  joint  benefit. 

Appeal  from  Lonoke  Circuit  Court;  George  W. 
Clark,  Judge ;  affirmed. 

Trimble  £  Trimble,  for  appellants. 

1.  The  court  erred  in  the  first  paragraph  of  its  oral 
instructions.  It  invaded  the  province  of  the  jury,  and 
was  improper  and  prejudicial  and  unsupported  by  the 
evidence.  As  a  question  of  law,  the  property  did  not  de- 
scend to  the  wife  and  children  jointly.  Kirby's  Digest, 
§  2636.  The  same  error  occurs  in  the  third  paragraph 
of  the  oral  instructions. 

2.  The  verdict  is  clearly  without  evidence  to  sus- 
tain it.  The  execution  of  the  mortgage  by  John  Lowe 
and  wife  to  the  Gates  Mercantile  Company  was  not  au- 
thorized, and  it  acquired  no  title  under  the  mortgage,  and 
by  the  transfer  of  the  note  to  Nichols  he  acquired  no  in- 
terest in  the  property  and  had  no  authority  to  take  pos- 
session and  dispose  of  it  under  the  mortgage. 

Chas.  A.  Walls,  for  appellees. 

The  widow  and  minor  children  were  entitled  to  $300 
of  the  personal  estate  absolutely  and  it  waa  the  duty  of 
the  probate  court  to  make  an  order  vesting  that  amount 
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in  them.  Kirby's  Digest,  §  3;  lb.,  §  72.  There  is  abso- 
lutely no  evidence  to  support  a  verdict  for  plaintiff. 
Nichols  had  the  right  legally  to  sell  the  property  under 
the  mortgage  to  the  Gates  Mercantile  Company,  assigned 
to  Nichols,  and  appellants  were  not  entitled  to  recover 
any  amount  whatever. 

McCuLLocH,  C.  J.  Appellees,  who  are  infants  suing 
by  their  next  friend,  instituted  this  action  in  the  court 
below  to  recover  damages  for  alleged  conversion  of  cer- 
tain personal  property  by  the  appellees,  John  Lowe  and 
Tom  Nichols.  It  developed  on  the  trial  of  the  issues, 
from  the  undisputed  testimony,  that  the  property  in  con- 
troversy was  a  mule  of  the  value  of  $65  and  a  lot  of  cattle 
of  the  value  of  $137,  making  a  total  of  $202.  This  was 
agreed  upon  during  the  progress  of  the  trial  as  the  value 
of  the  property  in  controversy. 

It  appears  from  the  testimony  that  this  property 
was  originally  owned,  with  other  personalty,  by  Osia 
Young,  the  father  of  appellants,  who  died  during  the 
year  1915,  leaving  Florence  Young,  his  widow,  and  ap- 
pellants as  his  heirs  at  law.  There  was  no  administra- 
tion on  the  estate  of  Osia  Young,  and  the  property  fell 
to  his  widow  and  minor  children,  being  held  and  used  by 
the  widow  for  the  benefit  of  herself  and  the  children  who 
resided  with  her.  The  widow  subsequently  married  ap- 
pellee John  Lowe.  Osia  Young  had  mortgaged  his  per- 
sonal property  to  a  firm  of  merchants  in  Hazen,  and  John 
Lowe  paid  off  the  mortgage  debt  in  the  sum  of  $168 
after  he  intermarried  with  the  widow,  and  later  Lowe 
and  his  wife  mortgaged  the  property  now  in  controversy, 
together  with  other  personal  property  owned  by  John 
Lowe,  to  a  firm  of  merchants  in  Lonoke,  to  secure  an 
indebtedness  for  advances  made  to  Lowe  and  his  wife  to 
enable  them  to  farm.  The  merchants  assigned  the  mort- 
gage and  debt  it  secured  to  appellee  Tom  Nichols,  who 
foreclosed  the  mortgage  under  the  power  contained 
therein.  This  was  after  the  death  of  Lowe's  wife,  the 
widow  of  Osia  Young.  This  suit  was  then  instituted 
against  Lowe  and  Nichols  for  the  alleged  conversion  of 
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the  property.  The  court  submitted  the  issues  to  the  jury, 
and  a  verdict  was  returned  in  favor  of  appellees. 

There  is  an  obscurity  in  the  testimony  as  to  the  total 
value  of  the  personal  property  left  by  Osia  Young,  but, 
for  the  purpose  of  testing  the  correctness  of  the  judg- 
ment below,  we  assume  either  that  the  property  did  not 
exceed  in  value  the  sum  of  $300,  or  that,  if  the  total  value 
of  the  property  exceeded  that  sum,  the  property  in  con- 
troversy was  a  part  of  that  which,  under  the  statutes  of 
this  State,  went  to  the  widow  and  children  as  against 
creditors.  The  statute  provides  that  when  the  personal 
property  of  the  estate  of  a  decedent  does  not  exceed  in 
value  the  sum  of  $300  the  same  shall  vest  absolutely  **in 
the  widow  and  minor  children,  or  widow,  or  children,  as 
the  case  may  be,''  and  that  '* where  the  personal  estate 
exceeds  in  value  the  sum  of  $300,  the  widow  and  minor 
children,  or  widow  or  children,  as  the  case  may  be,  may 
retain  the  amount  of  $300  out  of  such  personal  property 
at  its  appraised  value."  Crawford  &  Moses'  Digest, 
§80. 

The  evidence  in  the  case  warranted  the  conclusion 
that  the  widow  of  Osia  Young  used  the  property  and 
mortgaged  the  same  for  the  joint  benefit  of  herself  and 
minor  children,  and  the  question  involved  now  is  whether 
or  not  she  was  authorized  to  do  this  and  to  dispose  of 
the  property  without  the  concurrence  of  a  guardian  for 
the  minor  children.  It  will  be  observed  that  the  property 
under  the  circumstances  described  in  the  statute  is  vested 
jointly  in  the  widow  and  minor  children  and  not  in  sev- 
eralty. This  statute  was  enacted  as  a  part  of  the  ad- 
ministration statute  and  was  designed  for  the  protection 
of  the  widow  and  infant  children  of  decedents  who  might 
have  left  estates  of  little  value.  It  was  designed  to  afford 
a  method  to  expeditiously  dispose  of  the  property  and 
hold  it  at  as  little  expense  as  possible  for  the  benefit  of 
those  on  whom  the  title  was  cast.  It  is  inconceivable, 
therefore,  in  this  view  of  the  matter,  that  the  lawmakers 
intended  to  confer  upon  the  infants  such  a  separate  right 
as  would  require  the  iiitervcMition  of  a  guardianship  in 
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order  to  protect  their  interest  in  the  property  and  give 
them  full  enjoyment  of  it.  If  the  statute  be  construed 
as  having  that  effect,  to  require  a  guardian  in  order  to 
enable  the  infant  to  enjoy  the  estate,  its  value  would 
thus  be  frittered  away  in  the  expense  of  the  guardianship. 
What  the  lawmakers  obviously  intended  was  to  give  the 
property  jointly  to  the  widow  and  children,  and  that  the 
widow  as  the  head  of  the  family  should  have  the  right  to 
use  the  property  for  the  benefit  of  herself  and  the  chil- 
dren. This  does  not  mean  that  the  infants  are  without 
remedy  in  the  event  the  widow  abuses  the  power  thus 
conferred  and  uses  thie  property  for  her  own  use  in  ex- 
clusion of  the  rights  of  the  children.  A  court  of  equity 
would  restrain  such  abuse  of  power  as  a  violation  of  the 
trust.  But  there  is  no  evidence  in  the  present  case  of  an 
abuse  of  authority  by  the  widow.  The  children  lived 
with  her,  according  to  the  testimony,  and  there  is  nothing 
to  show  that  she  did  not  use  the  property  or  mortgage 
the  property  for  the  benefit  of  the  children  as  well  as  for 
herself.  This  being  true,  the  mortgage  which  slie  exe- 
cuted to  the  merchants  was  valid,  and  a  foreclosure  of 
tlie  mortgage  did  not  constitute  a  wrongful  conversion  of 
the  property.    The  judgment  is  therefore  affirmed. 


flPLER-GROSSMAN  LUMBER  CoMPANY  V.  FoRREST  CiTY  BoX 

Company. 
Opinion  delivered  April  4,  1921. 

1.  Sales — waiver  of  prompt  delivery. — Though  a  contract  for  the 
sale  of  lumber  specified  lumber  which  had  already  been  manu- 
factured on  the  seller's  mill  yard,  where  the  purchaser's  attention 
was  caUed  to  the  fact  that  the  seller  was  selling  part  of  such  lum- 
ber to  another  but  the  purchaser  did  not  insist  on  the  perform- 
ance of  the  contract  to  the  exclusion  of  other  sales  by  the  seller, 
it  will  be  held  to  have  waived  the  expeditious  performance  of  the 
contract  and  consented  to  later  delivery. 

2.  Sales— TIME  op  payment— waiver.— In  a  buyer's  action  for  fail- 
ure to  deliver  lumber  sold,  in  which  the  seller  claimed  that  the 
buyer  broke  the  contract  by  failure  to  pay  for  the  lumber  de- 
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livered,  within  the  time  it  had  agreed  to  pay,  it  was  error  to  ig- 
nore the  issue  as  to  a  waiver  of  prompt  payment  where  there 
was  evidence  tending  to  prove  such  fact. 

3.  Contracts  —  performance  —  interference  by  government. — 
While  a  party  is  generally  bound  by  his  contract  to  perform 
same,  he  is  excused  by  lawful  interruption  or  interference  by  the 
government  of  the  place  where  the  contract  is  to  be  performed. 

4.  Contracts — nonperformance  —  governmental  requisition. — ^A 
requisition  of  the  subject-matter  of  a  contract  by  the  govern- 
ment in  time  of  war  constitutes  an  excuse  for  nonperformance  by 
the  party  who  obeys  the  requisition. 

5.  Contracts — governmental  interference — instruction. — ^Where 
there  was  no  evidence  that  the  seller  of  lumber  was  required  to 
furnish  lumber  under  governmental  order  which  interfered  with 
his  contract  with  the  buyer,  it  was  error  to  instruct  the  jury  that 
the  seller's  delay  in  performance  would  be  excused  if  caused  by 
priority  orders  under  government  control  or  necessity  for  war 
purposes. 

Appeal  from  St.  Francis  Circuit  Court ;  J.  M.  Jack- 
so  ti.  Judge:  reversed. 

C.  W.  Norton,  for  appellant. 

1.  Plaintiff  was  not  entitled  to  any  so-called  gov- 
ernment priority  orders  as  having  the  effect  of  releasing 
defendant  from  its  contracts  or  justifying  the  cancella- 
tion of  its  contracts  by  defendant.  If  Mr.  Seaton  had 
had  direct  and  preferential  orders  from  the  government, 
that  would  not  have  authorized  him  to  refuse  to  perform 
these  contracts.  126  Ark.  46;  189  S.  W.  654;  Elliott  on 
Contracts  (2  ed.),  §§  1891,  1897;  148  Fed.  597;  244  Id. 
250:  29  Ark.  330. 

2.  The  court  erred  in  its  construction  of  the  con- 
tract that  the  lumber  was  to  be  delivered  to  plaintiff 
(purchaser)  when  loaded  on  cars  at  shipping  point,  and 
the  same  error  was  made  in  its  instructions.  200  S.  W. 
795.  See,  also.  111  Ark.  521;  Ann.  Cases  1916  A  1043; 
128  Ark.  124;  193  S.  W.  498;  88  Ark.  491-6;  83  Id.  551. 

The  two  defenses — priority  of  government  orders 
and  a  prior  breach  of  contract  by  plaintiff  by  nonpay- 
ment— are  without  merit,  either  in  fact  or  law. 
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Mamm,  &  Ma/nn,  for  appellee. 

1.  Appellant  had  willingly  and  cheerfully  released 
appellee  or  acquiesced  in  the  conduct  of  appellee  in  not 
shipping  to  appellant  the  lumber  as  ordered.  The  con- 
sent of  appellant  to  the  disposition  of  the  lumber  relieves 
the  court  of  the  necessity  of  construing  the  contract  as 
it  relates  to  the  place  of  delivery.  The  authorities  cited 
by  appellant  do  not  excuse  from  performance  of  the  con- 
tract, and  have  no  application  where  performance  is 
waived.  3  A.  L.  R.  32.  The  entire  output  of  appellee 
was  consumed  by  government  orders.  9  A.  L.  R.  1510-15. 
Appellant  can  not  complain  of  the  instructions  given. 

2.  There  was  no  breach  of  contract  by  appellee. 
This  case  is  controlled  by  i88  Ark.  491,  and  the  court  prop- 
erly instructed  the  jury. 

McCuLLOCH,  C.  J.  This  is  an  action  instituted  by 
appellant  against  appellee  to  recover  damages  for  al- 
leged breach  of  contract  for  the  sale  and  delivery  of  lum- 
ber. Appellee  denied  that  it  had  broken  the  contract,  and 
alleged  that  the  first  breach  was  committed  by  appellant 
in  failing  to  pay  for  lumber  delivered  under  the  contract. 
Appellee  also  filed  a  counterclaim  for  an  unpaid  balance 
in  the  sum  of  $323.14  for  lumber  sold  and  delivered. 
There  was  a  trial  of  the  issues  before  a  jury,  which  re- 
sulted in  a  verdict  in  favor  of  appellee  on  its  counter- 
claim for  the  recovery  of  three  hundred  and  five  dollars 
and  seventy-two  cents. 

Appellant  was  engaged  in  the  lumber  business,  with 
its  principal  place  of  business  in  the  city  of  Green  Bay, 
Wisconsin,  and  appellee  was  engaged  in  the  lumber 
manufacturing  business  at  Forrest  City,  Arkansas,  and 
had  a  mill  at  Calion,  Arkansas,  where  it  manufactured 
rough  lumber. 

On  March  10,  1917,  and  on  March  17,  1917,  appellee 
entered  into  contracts  with  appellant  to  sell  the  latter 
certain  specified  lumber  then  manufactured  and  situated 
at  appellee's  mill  at  Calion.  These  contracts  were  in 
writing  in  the  form  of  correspondence  between  the  par- 
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ties.  The  first  contract  was  for  gum  and  plain  white  oak 
lumber,  and  the  second  was  for  quarter-sawed  white  oak. 
The  last  contract  was,  as  we  understand  the  testimony, 
substantially  complied  with,  but  the  breach  was  com- 
mitted in  the  performance  of  the  first  contract  in  regard 
to  the  gum  lumber.  It  was  specified  in  the  writing  that 
the  lumber  was  to  be  delivered  **  Chicago,  Illinois,  rate  of 
freight,"  and  that  the  terms  of  payment  were  to  be  cash 
in  sixty  days  with  2  per  cent,  discount  on  payments  within 
ten  days  from  date  of  invoice.  Appellee  made  ship- 
ments of  lumber  to  appellant  on  these  contracts  from 
time  to  time,  beginning  on  April  28,  1917,  and  running 
down  to  November  14,  1917,  when  the  last  car  was 
shipped.  Payments  were  made  by  appellants  on  these 
shipments  from  time  to  time,  the  last  payment  being 
made  on  December  25,  1917,  leaving  a  balance,  which  the 
jury  found  to  be  the  sum  specified  in  the  verdict,  three 
hundred  and  five  dollars  and  seventy- two  cents. 

During  the  progress  of  these  transactions  a  contro- 
versy arose  between  the  parties  as  to  when  these  pay- 
ments should  be  made,  whether  strictly  within  sixty  days 
after  date  of  invoice,  or,  as  contended  by  appellant,  after 
the  delivery  of  the  lumber  at  point  of  destination  and  the 
receipt  of  freight  bills,  which  appellant  was  to  pay  and 
deduct  from  the  invoices.  The  controversy  does  not  ap- 
pear to  have  reached  an  acute  stage  or  to  a  demand  on 
the  part  of  appellee  that  the  payments  be  made  more 
promptly  on  penalty  of  a  forfeiture  of  the  contract.  The 
contracts  specified  lumber  which  had  already  been  manu- 
factured on  the  mill  yard  at  Calion,  but  the  evidence  dis- 
closes the  fact  that  the  parties  did  not  continue  to  treat 
the  contract  as  applying  solely  to  that  lumber,  but  elected 
to  treat  it  as  applicable  to  any  lumber  of  those  specifica- 
tions to  be  manufactured  by  appellee.  The  evidence  dis- 
closes the  fact  that  during  the  pendency  of  the  contract 
appellee  was  selling  lumber  to  Swift  &  Company  of  Kan- 
sas City,  to  be  used  as  ^'shooks''  or  material  for  the  mak- 
ing of  packing  cases  used  in  the  shipment  of  food  prod- 
ucts.    This  was  brought  to  the  attention  of  appellant. 
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who  did  not  insist  on  the  performance  of  the  contract  to 
the  exclusion  of  other  sales  by  appellee  in  the  operation 
of  its  mill.  This  testimony,  in  other  words,  warranted 
a  finding  that  appellant  waived  the  expeditious  perform- 
ance of  the  contract  and  consented  to  later  delivery. 

The  contention  of  appellant,  however,  is  that  appel- 
lee definitely  broke  the  contract  by  the  unequivocal  re- 
fusal expressed  in  a  letter  of  May  6,  1918,  to  continue  to 
perform  the  contract.  This  letter  was  introduced  in  evi- 
dence, and  it  expresses  a  refusal  on  the  part  of  appellee 
to  furnish  any  more  lumber  under  the  contract.  The 
refusal  to  do  so  was  put  on  the  ground  that  appellee  was 
engaged  in  furnishing  shooks  to  Swift  &  Company,  and 
that  it  was  in  response  to  a  governmental  requirement 
for  war  purposes.  At  the  conclusion  of  the  letter,  how- 
ever, the  subject  of  appellant's  failure  to  pay  the  balance 
due  for  lumber  shipped  was  referred  to,  but  was  not 
stated  as  a  breach  of  the  contract  on  the  part  of  appel- 
lant.   The  letter  concludes  in  the  following  language  : 

**  While  we  are  on  this  subject,  we  should  like  to  re- 
mind you  that  we  still  hold  open  account  on  two  cars 
shipped  for  you,  which  have  never  been  settled  for,  not- 
withstanding these  shipments  are  about  as  old  as  the 
order  itself.  There  may  be  some  specific  and  good  rea- 
son for  this  delay,  but  we  do  not  comprehend  why  the 
consequences  should  be  ours,  particularly  so  since  we  do 
not  know  where  the  stock  is  or  who  got  it. 

**We  have  no  other  stock  which  we  can  offer  you;  in 
fact,  as  stated,  all  our  efforts  are  centered  on  supplying 
our  factory,  and  we  have  shipped  nothing  excepting  a 
certain  amount  of  oak  for  government  use. ' ' 

The  contention  of  appellee  in  the  trial  below  was 
that  at  that  time  appellant  had  already  broken  the  con- 
tract by  failing  to  make  the  payments  for  lumber  already 
shipped,  and  that  appellee  was  justified  in  refusing  to 
ship  any  more  lumber. 

There  are  numerous  assignments  of  error  with  re- 
spect to  the  court's  charge  to  the  jury  and  its  refusal  to 
give  certain  instructions  requested  by  appellant.     We 
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deem  it  sufficient  for  disposal  of  the  case  here  to  discuss 
only  those  assignments  which  relate  to  the  instructions 
given  by  the  court  at  the  request  of  appellee.  The  first 
three  of  these  instructions  read  as  follows : 

**You  are  instructed  that  if  you  find  from  a  fair  pre- 
ponderance of  the  evidence  that  the  plaintiff,  Tipler- 
Grossman  Lumber  Company  failed  and  refused  to  pay 
for  said  lumber,  or  any  part  thereof,  when  the  same  fell 
due,  which  under  the  contract  was  within  sixty  days  from 
the  date  f o  shipment,  then  the  defendant  was  not  required 
to  continue  to  furnish  lumber  to  the  plaintiff  while  any 
part  of  the  account  was  due  and  unpaid,  and  your  ver- 
dict would  be  for  the  defendant.'' 

*'You  are  instructed  that  if  you  find  from  the  evi- 
dence that  the  plaintiff  Tipler-Grossman  Lumber  Com- 
pany failed  or  refused  to  pay  for  said  lumber,  or  any 
part  thereof,  when  such  payment  fell  due,  which  under 
the  contract  within  sixty  days  from  the  date  of  shipment, 
this  would  constitute  a  breach  of  the  contract,  and  your 
verdict  would  be  for  the  defendant. 

*^And  if  you  further  find  from  the  testimony  that 
there  is  due  the  defendant  on  its  cross-complaint  any 
sum  from  the  plaintiff,  your  verdict  will  be  for  the  de- 
fendant for  such  sum  as  you  may  find  to  be  due  accord- 
ing to  the  evidence." 

**  You  are  instructed  that,  under  the  terms  of  the  con- 
tract involved  in  this  suit,  payments  were  to  be  made  two 
per  cent,  discount  if  payment  made  within  ten  days  of 
date  of  shipment  or  sixty  days  from  date  of  shipment,  so 
if  you  find  that  payments  of  any  sum  on  any  car  was 
withheld  after  the  same  was  due  and  request  made  for 
payment,  this  would  constitute  a  breach  of  the  contract, 
and  the  plaintiff  could  not  recover,  and  your  verdict 
should  be  for  the  defendant  for  the  balance  due  it." 

These  instructions  amounted  to  a  peremptory  direc- 
tion to  the  jury  to  return  a  verdict  in  favor  of  appellee, 
for  it  was  undisputed  that  appellant  had  failed  to  pay 
some  of  the  invoices  for  lumber  within  sixty  days  after 
the  date  thereof.    But  the  instructions  ignored  the  issue 
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raised  by  the  proof  as  to  whether  or  not  appellee  waived 
the  punctual  payment  within  the  time  specified  in  the 
contracts.  There  is  proof  to  the  effect  that  there  was 
necessary  delay  in  ascertaining  the  amount  of  freight 
bills  so  as  to  deduct  the  same  from  the  invoices,  and  in 
the  correspondence  between  the  parties  appellee  never 
at  any  time  insisted  that  the  contract  would  be  forfeited 
unless  payments  be  made  within  sixty  days  from  the  date 
of  invoice,  regardless  of  time  of  delivery  or  the  ascer- 
tainment of  the  amount  of  freight. 

Learned  counsel  refer  especially  to  letters  from  ap- 
pellee to  appellant,  dated,  respectively,  on  October  22, 
1917,  and  November  19,  1917,  asking  for  payment  of  past 
due  bills,  but  in  neither  of  these  letters  was  it  insisted 
that  there  would  be  a  forfeiture  of  the  contract  unless 
payment  be  promptly  made.  These  letters  were  merely 
requests  for  payments,  and,  according  to  the  niidisputed 
proof,  appellant  continued  to  make  partial  payments 
from  time  to  time  up  to  December  25,  1917,  and  large 
sums  were  paid  during  that  time  without  any  objections 
on  the  part  of  appellee  that  the  payments  were  not  being 
made  strictly  in  accordance  with  the  terms  of  the  con- 
tract. These  instructions  were  erroneous  in  ignoring  this 
issue,  and  they  were  in  conflict  with  otlier  instructions  on 
this  subject  given  at  the  instance  of  appellant. 

The  court  also'  gave  the  following  instruction,  over 
the  objection  of  appellant: 

**You  are  instructed  that  if  the  delay  by  the  defend- 
ant in  shipping  lumber  to  plaintiff  was  caused  by  priority 
orders  under  government  control,  or  necessity  for  war 
purposes,  such  delay  was  not  the  fault  of  the  defendant, 
and  the  prioritv  orders  were  a  legal  excuse  for  such 
delay.'' 

The  language  of  this  instruction  is  very  obscure  in 
leaving  it  to  the  jury  to  determine  what  would  constitute 
^*  priority  orders  under  government  control,  or  necessity 
for  war  purposes,"  and  without  furnishing  the  jury  any 
guide  as  to  the  law  on  the  subject.  The  general  rule  of 
law  is  that  a  party  is  bound  bj^  his  contract  to  perform, 
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and  that  he  must  perform  or  pay  damages  upon  his  fail- 
ure to  do  so,  but  there  are  exceptions  to  this  general  rule, 
one  of  which  is  that  performance  is  excused  by  lawful 
interruption  or  interference  by  the  government  of  the 
place  where  the  contract  is  to  be  performed.  A  requisi- 
tion of  the  subject-matter  of  the  contract  by  the  govern- 
ment in  time  of  war  comes  within  the  exceptions  to  the 
general  rule,  and  constitutes  an  excuse  for  nonperform- 
ance by  the  party  who  obeys  the  requisition. 

The  Congress  of  the  United  States  enacted  a  statute, 
which  was  approved  June  3,  1916,  known  as  the  National 
Defense  Act  (Compiled  Statutes,  section  3115  g),  which 
empowered  the  President  of  the  United  States,  acting 
through  the  head  of  any  department  of  the  government, 
*'in  addition  to  the  present  authorized  methods  of  pur- 
chase or  procurement,  to  place  any  order  with  any  indi- 
vidual, firm,  association,  company,  corporation,  or  or- 
ganized manufacturing  industry  for  such  products  or 
material  as  may  be  required,  and  which  is  of  the  nature 
and  kind  usually  produced  or  capable  of  being  produced 
by  such  individual,  firm,  etc.''  The  act  also  provides 
that  compliance  with  all  such  orders  shall  be  obligatory 
on  any  such  individual,  firm  or  corporation,  and  it  pre- 
scribes a  penalty  for  failing  to  comply  with  its  pro- 
visions. 

The  case  of  Roxford  Knitting  Co.  v.  Moore  S  Tier- 
ney,  265  Fed.  177,  is  a  leading  case  on  the  construction 
of  this  statute,  and  the  Supreme  Court  of  the  United 
States  refused  a  writ  of  certiorari  to  carry  the  case  up 
for  further  review.  The  court  construed  the  statute  not 
to  mean  that  *'all  contracts  made  by  the  government  in 
a  period  of  national  emergency  are  to  have  precedence 
over  civilian  contracts,''  but  that  where  material  is  fur- 
nished under  the  form  of  a  voluntary  contract  with  the 
government  it  will  be  held  to  be  a  requisition  under  the 
statutes  if  under  the  circumstances  it  appeared  that 
the  contract  was  executed  merely  as  a  form  of  obedience 
to  governmental  orders.  To  quote  the  exact  language 
the  court  said:     ^^That  the  entire  surrounding  circum- 
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stances  must  be  considered  to  determine  whether  the  for- 
mal contract  entered  into  was  a  voluntary  agreement 
covering  the  whole  matter,  or  whether  it  was  a  mere  set- 
tlement of  details  after  the  manufacturer  had  been  di- 
rected to  furnish  certain  material.  And  it  affirmatively 
appears  that  the  officer  in  charge  of  the  purchase  of  sup- 
plies for  the  navy  thought  he  was  entitled  to  use  and  did 
use  the  contract  form  in  cases  where  the  parties  on  both 
sides  reached  an  agreement  with  regard  to  the  price  of 
material/' 

And  again  the  court  said:  **And  when  a  manu- 
facturer is  given  to  understand  that  he  is  required  to 
supply  certain  goods  to  the  government  of  the  United 
States,  and  is  told  that  he  has  no  option  to  decline  to 
comply,  we  are  satisfied  that  as  to  those  goods  an 
^ order'  has  been  placed  or  received,  within  the  spirit 
and  intent  and  the  letter  of  the  statute,  whether  the 
authoritative  direction  is  written  or  oral,  and  notwith- 
standing the  fact  that  the  parties  actually  come  to  an 
agreement  in  what  has  the  form  of  a  contract." 

There  is  no  evidence  in  this  case  that  appellee  was 
required  to  furnish  material  under  a  governmental  order, 
written  or  verbal,  which  caused  interference  with  the 
performance  of  his  contract  with  appellant.  In  appel- 
lee's correspondence  with  appellant  and  in  the  testimony 
of  appellee's  manager  on  the  trial  of  the  case  below,  gen- 
eral statements  were  made  that  they  were  furnishing 
their  lumber  under  government  order;  but  when  the  wit- 
ness was  interrogated  specifically  as  to  the  form  of  the 
transaction  he  was  unable  to  make  any  statement  on 
the  subject,  except  that  appellee  furnished  shocks  to 
Swift  &  Company,  of  Kansas  City  to  use  in  packing  food 
products  for  transportation  for  the  government.  This 
testimony  is  at  most  but  hearsay,  and  does  not  even  es- 
tablish the  fact  that  Swift  &  Company  were  operating 
under  a  requisition  from  the  government  or  that  appellee 
was  acting  under  such  a  requisition,  either  directly  or 
indirectly.     The  instruction  was  therefore  entirely  with- 
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out  any  evidence  to  support  it,  and  should  not  have  been 
given. 

There  was  suflScient  evidence  to  warrant  a  submis- 
sion to  the  jury  of  appellant's  charge  against  appellee 
of  having  broken  the  contract  without  justification,  and 
this  issue  should  have  been  submitted  to  the  jury  tree 
from  objectionable  instructions. 

The  judgment  is  therefore  reversed,  and  the  cause 
is  remanded  for  a  new  trial. 


Standley  v.  Mason. 
Opinion  delivered  April  4,  1921. 

Vendor  and  purchaser — ^foreclosure  of  vendor's  lien — redemption. 
— ^Though  a  sale  of  land  under  contract  to  convey  the  same  on 
payment  of  the  purchase  price  constitutes  a  reservation  of  the 
legal  title  merely  as  security  for  the  payment  of  the  price,  and 
though  equity  treats  this  form  of  transaction  as  having  the  same 
effect  as  a  mortgage,  it  is  not  a  mortgage  in  the  strict  sense  of 
the  term,  and  does  not  fall  within  the  statute  which  allows  a 
year  for  redemption  from  sales  under  mortgages  or  deeds  of 
trust. 

Appeal  from  Carroll  Chancery  Court,  Eastern  Dis- 
trict ;  B.  F.  McMahan,  Chancellor ;  affirmed. 

Johnson  <£  Simpson,  for  appellants. 

The  demurrer  of  appelleees  admitted  the  allegations 
of  the  complaint.  104  Ark.  466.  The  complaint  states 
facts  sufficient  to  constitute  a  cause  of  action.  The  effect 
of  the  contract  alleged  was  to  create  a  mortgage  on  the 
lands  in  favor  of  the  vendor,  Mason.  13  Ark.  533 ;  15  Id. 
188;  16  Id.  126;  27  Id.  61;  29  Id.  357;  34  Id.  113;  66  Id. 
167;  84  Id.  160;  100  Id.  543.  The  relationship  between 
appeUant  and  James  W.  Mason  was  that  of  mortgagor 
and  mortgagee,  and  Mason  prosecuted  one  of  the  reme- 
dies given  by  law  (13  Ark.  533),  but  the  court,  through 
error  or  oversight,  cut  off  and  barred  appellant's  right 
of  redemption  under  the  foreclosure  sale.  Appellant 
clearly  had  the  right  to  redeem  within  one  year.     The 
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right  to  redeem  must  be  clearly  waived  in  the  mortgage. 
Klrby's  Digest,  §  5420;  117  Ark.  412.  The  court  erred 
in  barring  appellant's  equity  of  redemption.    14  Ark.  633. 

Roj/  Thompson  and  F.  0.  Butt,  for  appellees. 

The  only  question  at  issue  is  whether  or  not  a  pur- 
chaser of  land  under  a  bond  for  title  has  any  right  of 
redemption  after  a  sale  under  foreclosure  to  recover  the 
purchase  money.  The  decisions  of  this  court  settle  the 
proposition  adverse  to  the  contentions  of  the  appellant. 
106  Ark.  79 ;  126  Id.  313 ;  139  Id.  218.  The  chancellor  was 
correct  in  finding  that  appellant  failed  to  show  any  equi- 
table cause  of  action  or  right  to  relief. 

McCuLLOCH,  C.  J.  The  land  in  controversy  was  orig- 
inally owned  by  appellee  Mason,  who  entered  into  a 
written  contract  to  sell  the  same  to  appellant  Standley 
on  the  terms  specified  in  detail  in  the  contract.  There 
was  a  default  in  the  payment  of  the  purchase  price,  and 
appellee  sued  in  the  chancery  court  to  foreclose  his  lien. 
There  was  a  decree  foreclosing  the  lien,  and  the  prop- 
erty was  sold  thereunder. 

This  is  an  action  instituted  by  appellant  to  compel 
appellee  to  allow  a  redemption  of  the  property,  the  right 
to  which  is  claimed  under  a  statute  which  provided 
that  where  land  is  sold  under  decree  of  the  chancery 
court  to  foreclose  a  mortgage  or  deed  of  trust,  **the 
mortgagor,  his  heirs  or  legal  representatives,  shall  have 
the  right  to  redeem  the  property  so  sold  at  any  time 
within  one  year  from  date  of  sale,"  but  that  **the  mort- 
gagor may  waive  such  right  of  redemption  in  the  mort- 
gage or  deed  of  trust  executed  and  foreclosed.  Craw- 
ford &  Moses'  Digest,  §  1411. 

The  question  has  been  decided  by  this  court  against 
appellant's  contention  in  the  case  of  Priddy  v.  Smith, 
106  Ark.  79.  In  that  case  the  sale  was  to  foreclose  a 
vendor's  lien,  and  we  decided  that  the  statute  permit- 
ting redemption  applied  only  to  instruments  in  the  form 
of  mortgages  or  deeds  of  trust  and  not  to  equitable  mort- 
gages, but  we  stated  in  the  opinion  that  the  decision  was 
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based  **on  the  broader  ground  that  an  equitable  mort- 
gage is  not  within  the  terms  of  the  statute  allowing  re- 
demption after  sale." 

This  rule  was  reaflSrmed  in  the  later  case  of  Bothe 
V.  Gleason,  126  Ark.  313. 

A  sale  of  land  under  contract  to  convey  the  same 
on  payment  of  the  purchase  price  constitutes  a  reser- 
vation of  the  legal  title  merely  as  security  for  the  pay- 
ment of  the  price,  the  same  as  if  a  conveyance  had  been 
executed  and  a  mortgage  given  in  return  to  secure  the 
price.  A  court  of  equity  treats  this  form  of  transaction 
as  having  the  same  effect  as  a  mortgage.  But  it  is  not 
a  mortgage  in  a  strictly  legal  sense,  and  does  not  fall 
within  the  scope  of  the  statute  which  allows  a  year  for 
redemption  from  sales  under  mortgages  or  deeds  of  trust. 
The  decree  refusing  to  allow  the  redemption  was  correct, 
and  the  same  is  aflSrmed. 


East  v.  East. 
(Opinion  delivered  April  4,  1921. 

1.  Divorce — payment  of  alimony. — Where  a  decree  of  divorce  or- 
dered the  husband  to  pay  a  certain  amount  as  alimony  to  the 
wife,  and  the  husband,  in  a  proceeding  to  compel  performance 
of  such  order,  admitted  that  he  had  sufficient  funds  at  the  time 
of  the  decree,  it  devolved  upon  him  to  account  for  them,  and  the 
chancellor  was  not  bound  to  accept  as  true  his  unsupported  state- 
ment that  the  funds  had  been  stolen  from  him. 

2.  Divorce— ENFORCEMENT  of  aubiony  decree.— While  the  common- 
law  writ  of  ne  exeat  has  been  abolished,  Crawford  &  Moses'  Di- 
gest, §§  3506-9,  provide  adequate  remedy  for  the  enforcement  of 
decrees  for  alimony  and  maintenance. 

3.  Divorce — alimony — imprisonment. — Imprisonment  of  a  divorced 
husband  for  failure  to  pay  alimony  is  justified  only  on  the  ground 
of  wilful  disobedience  to  the  orders  of  the  court,  and  as  soon  as 
it  is  made  to  appear  that  he  is  unable  to  comply  with  such  or- 
ders he  should  be  discharged. 

Appeal  from  Lawrence  Chancery  Court,   Eastern 
District;  Lyman  F.  Reeder,  Chancellor;  affirmed. 
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Smith  S  Gibson,  for  appellant. 

The  evidence  is  undisputed  that  appellant  is  unable 
to  comply  with  the  order  of  court  and  he  should  be  dis- 
charged. 81  Ark.  504;  9  A.  L.  R.,  Snook  v.  Snook.  Ap- 
pellant has  neither  the  means  nor  ability  to  comply  with 
the  order  of  court,  and  the  chancellor  should  have  ordered 
his  discharge. 

W.  A.  Cufmingham,  for  appellee. 

The  evidence  as  a  whole  shows  that  the  court  was 
fully  justified  in  disbelieving  appellant's  story  about  los- 
ing the  money,  and  the  action  of  the  chancellor  was  right. 

McCuLLocH,  C.  J.  Appellant  R.  A.  East  and  ap- 
pellee Sula  East  were  formerly  husband  and  wife,  but 
were  divorced  by  decree  of  the  chancery  court  of  Law- 
rence County,  rendered  in  January,  1920,  in  an  action 
instituted  by  appellee  against  appellant  on  the  ground 
of  cruel  treatment.  There  were  four  living  children  of 
these  parties,  the  oldest  one  bein/a:  eighteen  years  of  a^e 
and  the  youngest  four  years  of  age,  and  in  the  decree  the 
custody  of  each  of  the  children  was  awarded  to  appellee, 
and  the  court  also  decreed  to  appellee  the  payment  of  the 
sum  of  $1,150  by  appellant  as  alimony  out  of  funds  which 
he  then  had  in  bank.  Certain  other  items  of  personal 
property  were  also  decreed  to  appellee. 

The  decree  for  alimony  was  pursuant  to  a  written 
stipulation  of  the  parties.  Instead  of  paying  over  the 
money  to  appellee  in  accordance  with  the  decree  of  the 
court,  appellant  drew  the  money  out  of  the  bank  and, 
taking  his  youngest  child  with  him,  he  left  Lawrence 
County.  He  went  to  Heber  Springs,  and  stayed  there 
awhile,  and  then  to  Hot  Springs,  Arkansas,  and  after- 
ward went  to  Springfield,  Missouri. 

In  April,  1920,  appellee  filed  in  the  chancery  court 
of  Lawrence  County  her  petition  in  the  nature  of  a  prayer 
for  a  writ  of  7ie  exeat  to  cause  appellant's  arrest  and 
compel  him  to  comply  with  the  decree  of  the  court.  Ap- 
pellant was  arrested  under  the  writ,  and,  failing  to  give 
bond  as  directed  by  the  court,  he  was  incarcerated  in  jail 
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and  remained  there  for  eight  weeks  up  until  the  trial 
of  the  i)resent  proceedings  below.  Appellant  filed  a 
petition  for  modification  of  the  order  committing  him 
to  jail,  and  alleged  in  the  petition  that  he  was  unable  to 
comply  with  the  order  of  the  court  and  asked  to  be  dis- 
charged. This  petition  was  heard  by  the  chancery  court, 
and  a  decree  was  entered  denyina^  the  relief  prayed  for, 
and  an  appeal  has  been  prosecuted  to  this  court. 

On  the  trial  of  the  issues  below  appellant  was  in- 
troduced as  a  witness  in  his  own  behalf  and  undertook 
to  give  an  account  of  the  loss  of  the  money  he  had  on 
hand  at  the  time  the  decree  against  him  was  rendered. 
He  claimed  that  the  money  had  been  partly  lost  and 
partly  spent,  and  was  all  gone  at  the  time  he  was  arrested, 
except  the  sum  of  $300  one-half  of  which  he  had  since 
spent  in  expenses  of  this  litigation,  and  the  remaining 
$150  he  tendered  to  appellee's  counsel  in  open  court,  and 
that  sum  was  accepted  by  counsel.  He  testified  that  in 
November  or  December,  1919,  he  had  between  $2,500  and 
$3,000  in  the  Bank  of  Black  Rook  at  Black  Rock,  Ark- 
ansas, and  that  he  drew  it  out  of  the  bank,  and  that  he 
left  Walnut  Ridge  and  took  the  youngest  boy  with  him 
and  went  to  Heber  Springs.  He  stated  about  being  sick 
there  and  the  amount  of  money  he  spent  on  himself  and 
on  the  child,  and  went  from  there  to  Hot  Springs  for 
treatment,  and  he  stated  the  amount  of  the  expenses  of 
that  trip.  He  testified  then  that  he  went  from  there 
to  Springfield,  Missouri,  and  that  the  sum  of  $1,500  was 
stolen  from  his  pocket  while  he  was  in  a  large  gathering 
of  people  at  a  show  or  entertainment  of  some  kind.  He 
testified  also  that  he  gave  three  of  the  older  children 
$750,  and  placed  it  in  the  bank  at  Black  Rock  and  that  ho 
gave  another  of  the  children  $300,  but  he  got  that  back 
from  the  child,  and  this  was  the  sum  out  of  which  he 
paid  appellee's  counsel  the  sum  of  $150. 

Appellant's  account  of  the  loss  of  $1,500  is  not  con- 
vincing, and  we  can  not  say  that  the  testimony  does  not 
support  the  chancellor's  conclusion  that  appellant  had 
not  lost  the  money,  but  still  had  it  in  his  possession.    Ap- 
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pellant  admitted  that  he  had  the  money  in  his  posses- 
sion at  the  time  of  the  decree,  and  it  devolved  upon  him 
to  account  for  it,  and  the  chancellor  was  not  bound  to 
accept  as  true  his  unsupported  statement  that  it  had 
been  stolen  from  him.  That  being  true,  the  chancellor 
was  justified  in  refusing  to  discharge  him  from  custody 
without  producing  the  money  and  paying  it  over  in  ac- 
cordance with  the  previous  orders  of  the  court. 

Under  our  statutes  the  common  law  practice  of  is- 
suing writs  of  ne  exeat  is  abolished,  but  the  statutes  pro- 
vide adequate  remedy  for  the  enforcement  of  decrees 
for  alimony  and  maintenance  in  divorce  cases.  Craw- 
ford &  Moses'  Digest,  sections  3506,  3509.  Those  stat- 
utes authorize  imprisonment,  both  as  punishment  for 
refusal  to  obey  the  orders  of  the  court  and  to  compel 
obedience  of  such  orders.  But  imprisonment  is,  as  was 
said  by  Judge  Riddick,  speaking  for  the  court  in  Ex  parte 
Caple,  81  Ark.  504,  *'only  justified  on  the  ground  of  wil- 
ful disobedience  to  the  orders  of  the  court,  and,  so  soon 
as  it  is  made  to  appear  that  the  defendant  is  unable  to 
comply  with  the  orders  of  the  court,  he  should  be  dis- 
charged." The  imprisonment  can  not  be  made  per- 
petual for  recalcitrancy;  and  when  it  becomes  manifest 
that  further  punishment  will  not  compel  obedience,  then 
it  is  the  duty  of  the  court  to  refrain  from  further  pun- 
ishment, otherwise  it  would  convert  the  exercise  of  the 
court's  power  into  an  instrument  of  imprisonment  for 
debt  or  would  constitute  the  imposition  of  unusual  and 
cruel  punishment.  The  court  found,  however,  upon 
what  appears  to  be  sufficient  evidence  that  appellant  had 
not  spent  the  money,  that  it  was  still  in  his  possession 
and  unacounted  for,  and  the  court  was  justified  in  as- 
suming that  appellant  could  be  compelled  by  further  pun- 
ishment to  produce  the  money.  We  cannot  say,  there- 
fore, that  the  conclusion  of  the  court  was  unsupported 
by  the  evidence  or  that  there  was  an  abuse  of  the  court's 
power. 

The  decree  is  therefore  affirmed. 
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McCoLi.UM  V.  Neimbyeb, 
Opinion  delivered  April  4,  1921. 

1.  Limitation  of  actions— pleading.— In  an  action  at  law  upon  a 
contract  to  purchase  corporate  stock  on  demand  the  statute  of 
limitations  is  purely  a  matter  of  defense  which  even  the  defend- 
ant is  not  bound  to  plead,  and  the  plaintiff  is  not  bound  to  set 
forth  in  his  complaint  the  existence  of  facts  which  will  show  that 
he  is  barred  from  maintaining:  the  action,  in  response  to  a  mo- 
tion to  require  him  to  make  his  complaint  more  specific. 

2.  Pleading — motion  to  make  complaint  more  specific. — Plaintiff 
may  not  complain  of  the  granting  of  a  motion  to  make  his  com- 
plaint more  specific  where  he  did  not  stand  on  his  complaint,  but 
undertook  to  comply  with  the  order  of  the  court. 

3.  LiMrrATiON  or  actions — complaint  held  not  to  show  bar. — 
A  complaint  alleging  that  ten  years  previously  plaintiff  was  in- 
duced by  defendant  to  purchase  stock  in  a  corporation,  that  said 
purchase  was  upon  the  understanding  that  defendant  would  re- 
purchase the  stock  at  any  time  that  plaintiff  desired  him  to  do  so, 
and  that  thereafter  on  several  occasions,  at  intervals  of  less  than 
three  years  and  continuing  up  to  within  two  years  of  the  bringing 
of  this  action  defendant  verbally  and  personally  accepted,  rati- 
fied and  affirmed  said  agreement  to  repurchase,  held  not  to  show 
affirmatively  that  plaintiff's  cause  of  action  was  demurrable  as 
barred  by  the  statute  of  limitations. 

Appeal  from  Pulaski  Circuit  Court,  Third  Division; 
A.  F.  House,  Judge;  reversed. 

Troy  W.  Lems,  for  appellant. 

On  the  former  appeal  this  court  held  that  a  cause  of 
action  was  stated  and  that  the  facts  do  not  affirmatively 
show  that  no  facts  exist  which  would  take  the  action  out 
of  the  statute  bar.  219  S.  W.  The  complaint  here  is 
good  as  held  on  the  former  appeal.  The  complaint  does 
not  affirmatively  show  that  the  action  is  barred,  and  an 
action  at  law  did  not  lie.  31  Ark.  684;  M  Id.  164;  49 
/d.  253;  116  Id.  233. 

The  contract  was  fundamentally  one  to  repurchase 
the  stock  from  McCoUum,  an  employee,  some  time  in  the 
future  at  his  election.  Limitation  can  not  be  raised  by 
demurrer,  as  the  complaint  does  not  affirmatively  show 
that  the  action  is  barred.    105  Ark.  293. 
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Ki/Mworthy,  Henderson  <&  Kmsworthy,  for  appellee. 

The  complaint,  as  amended,  fully  states  the  appel- 
lant's cause  of  action,  and,  the  promise  being  a  verbal 
one,  it  falls  within  the  bar  of  the  statute.  C.  &  M.  Digest, 
§  6095.  An  oral  waiver  of  the  statute  of  limitations,  or 
a  promise  not  to  plead  it,  need  not  be  in  writing.  19  Am.  & 
Eng.  Enc.  Law  322;  132  Mo.  524;  85  Tenn.  561;  1  Wood 
on  Limitations,  p.  76;  10  Humph.  (Tenn.)  176;  132  Ind. 
Ill ;  215  S.  W.  631 ;  11  Ark.  30. 

Wood,  J.  This  action  was  brought  by  the  appellant 
against  the  appellee  on  January  29,  1919,  to  recover  the 
sum  of  $1,500.  The  appellant  alleged  in  substance  that 
on  April  8,  1909,  he  was  induced  by  the  appellee,  who 
was  the  president  and  a  large  stockholder  of  A.  J.  Nei- 
meyer  Lumber  Company,  a  corporation,  to  purchase  a 
block  of  its  stock,  for  which  he  paid  the  sum  of  $1,500; 
that  said  purchase  was  made  upon  the  understanding 
with  the  appellee  that  he  would  repurchase  the  stock  at 
any  time  appellant  desired  him  to  do  so,  and  in  the  mean- 
time would  pay  appellant  six  per  cent,  interest  per  annum 
on  the  amount  he  had  invested ;  that  tJiereafter  on  several 
occasions  at  intervals  of  less  than  three  years,  and  con- 
tinuing up  to  tvithin  two  years  of  the  bringing  of  this 
action,  the  appellee  verbally  and  personally  acknowl- 
edged, ratified  aoid  affirmed  said  agreement  to  repur- 
chase; that  on  the  28th  of  February,  1918,  the  appellant 
demanded  of  the  appellee  that  he  repurchase  the  stock 
in  fulfillment  of  his  agreement,  which  appellee  refused 
to  do,  to  the  appellant's  damage  in  the  sum  of  $2,500. 

The  appellee  demurred  to  the  complaint  on  the 
ground  that  it  showed  upon  its  face  that  it  was  barred 
by  the  statute  of  limitations.  The  demurrer  was  sus- 
tained. The  appellant  stood  upon  his  complaint,  and  the 
court  rendered  a  judgment  dismissing  the  same,  from 
which  is  this  appeal. 

This  is  the  second  appeal  of  this  cause.  McCol- 
lum  V.  Neimeyer,  142  Ark.  471.  On  the  first  appeal  the 
complaint  was  substantially  the  same  as  that  above  set 
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forth,  except  that  it  did  not  contain  the  following  clause : 
**That  thereafter,  on  several  occasions,  at  intervals 
of  less  than  three  years,  and  continuing  up  to  within 
two  years  of  the  bringing  of  this  action,  the  defend- 
ant (appellee)  verbally  and  personally  acknowledged, 
ratified  and  affirmed  said  agreement  to  repurchase. 
On  the  former  appeal  before  the  above  clause  was 
added  to  the  complaint  we  held  that  the  the  com- 
plaint stated  a  cause  of  action,  saying:  **This  is  a  suit 
at  law,  and  the  statute  of  limitations  could  not  be  raised 
by  demurrer,  unless  it  affirmatively  appeared  in  the  com- 
plaint that  no  facts  existed  which  exempted  the  action 
from  the  operation  of  the  statute."  On  remand  of  the 
cause  the  appellee  moved  to  require  the  appellant  to  make 
the  complaint  more  specific.  This  motion  was  sustained, 
and  the  clause  above  quoted  was  added  over  the  objec- 
tion of  appellant. 

The  question  for  decision  on  this  appeal  is  whether 
or  not  the  complaint  as  it  now  stands,  containing  the 
above  clause,  states  a  cause  of  action.  In  other  words, 
do  the  allegations  of  the  complaint  now  show  affirma- 
tively that  the  cause  of  action  stated  therein  is  barred  by 
the  statute  of  limitations?  In  actions  at  law  on  contracts 
of  the  character  set  forth  in  appellant's  complaint,  the 
statute  of  limitations  is  purely  a  matter  of  defense  which 
even  the  defendant  is  not  bound  to  plead.  Therefore,  the 
appellant  was  not  bound  to  set  forth  in  his  complaint 
the  existence  of  facts  which  would  show  that  he  was 
barred  from  maintaining  the  action  by  the  statute  of 
limitations.  The  court  erred  in  granting  the  motion  of 
the  appellee  requiring  the  appellant  to  make  his  com- 
plaint more  specific  in  an  effort  to  have  appellant  set 
forth  therein  matters  which  would  show  affirmatively 
that  the  appellant  was  barred  by  the  statute  of  limita- 
tions, and  which  would  enable  the  appellee  to  avail  him- 
self of  the  statute  by  a  demurrer. 

The  original  complaint  was  sufficiently  definite  and 
certain,  and,  as  we  held  on  the  former  appeal,  stated  a 
cause  of  action.     The  appellant,  however,  is  not  in  an 
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attitude  to  complain  of  this  ruling  of  the  court  because 
he  did  not  stand  on  his  complaint,  but  undertook  to  com- 
ply with  the  order  of  the  court  requiring  him  to  make  the 
same  more  specific  by  adding  to  his  original  complaint 
the  clause  above  quoted.  Therefore,  the  question  recurs 
as  to  whether  such  clause  states  affirmatively  the  exist- 
ence of  facts  which  show  that  the  appellant  is  barred  by 
the  statute  of  limitations.  Section  6965  of  Crawford  & 
Moses'  Digest,  provides:  ^*No  verbal  promise  or  ac- 
knowledgment shall  be  deemed  sufficient  evidence  in  an 
action  founded  on  contract  whereby  to  take  any  case  out 
of  the  operation  of  this  act,  or  to  deprive  the  party  of 
the  benefits  thereof." 

In  Burnett  v.  Turner,  105  Ark.  293,  construing  this 
statute,  we  said:  *'It  is  equally  well  settled  by  the  au- 
thorities that  an  oral  waiver  of  the  statute  of  limitations, 
or  promise  not  to  plead  it,  does  not  fall  within  the  statute 
above  quoted,  and  need  not  be  in  writing.  The  suspen- 
sion of  the  statute  by  reason  of  a  promise  not  to  plead 
it  is  based  on  the  doctrine  of  estoppel,  and,  in  order  for  it 
to  be  effective,  the  promise  must  be  an  express  one  not  to 
plead  the  statute,  or  the  language  of  the  promise  must 
be  such  as  clearly  evinces  an  intention  not  to  do  so  upon 
which  the  creditor  has  a  right  to  rely.  Otherwise  it  could 
not  be  said  that  he  was  estopped  by  the  conduct  of  his 
debtor,  and  the  rule  does  not  apply." 

The  clause  in  the  complaint  under  review  states  that, 
**up  to  within  two  years  of  the  bringing  of  this  action, 
the  defendant,  A.  J.  Neimeyer,  verbally  and  personally 
acknowledged,  ratified  and  affirmed  said  agreement  to 
repurchase."  This  language  does  not  show  that  the  ap- 
pellee expressly  or  impliedly  promised  not  to  plead  the 
statute  of  limitations;  nor  can  it  be  said  that  the  lan- 
guage quoted  evinces  an  intention  on  the  part  of  the  ap- 
pellee not  to  plead  the  statute  of  limitations.  The  clause 
quoted  does  not  set  forth  what  words  were  spoken  or  the 
circumstances  under  which  the  agreement  to  repurchase 
was  acknowledged,  ratified  and  affirmed.  Therefore, 
whether  the  appellee  expressly  or  impliedly  promised  not 
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to  plead  the  statute  of  limitations,  or  whether,  by  any 
language  he  used  in  '*  acknowledging,  ratifying  and  af- 
firming the  agreement  to  repurchase,"  he  e\'inced  an  in- 
tention not  to  plead  the  statute,  is  not  affirmatively  shown 
by  any  of  the  allegations  in  the  complaint.  In  this  re- 
spect, the  complaint  is  precisely  the  same  as  it  was  on 
the  former  appeal.  In  other  words,  the  complaint  still 
does  not  show  affirmatively  the  existence  of  facts  which 
would  bar  the  appellee  from  maintaining  the  action.  The 
fact  that  appellee  ^S-erbally  and  personally  acknowl- 
edged, ratified  and  affirmed''  said  agreement  to  repur- 
chase does  not  show  that  he  expressly  promised  that  he 
would  not  plead  the  statute  of  limitations,  or  that  he  in 
any  manner  by  his  conduct  loci  appellant  to  believe  that 
he  would  not  set  up  the  statute  in  bar  of  the  action. 

The  clause  in  the  complaint  under  consideration  does 
not  negative  the  existence  of  grounds  of  avoidance  of  the 
operation  of  the  statute  of  limitations.  If  these  grounds 
really  exist,  they  are  matters  to  be  developed  by  the  testi- 
mony on  the  issue  as  to  whether  the  action  is  barred  by 
the  statute  of  limitations  when  that  issue  is  properly 
pleaded,  which  has  not  yet  been  done.  The  court  erred 
in  sustaining  the  demurrer  and  in  dismissing  appellant's 
complaint.  The  judgment  is,  therefore,  reversed  and  the 
cause  is  remanded  with  directions  to  overrule  the  de- 
murrer. 


CoBLENTZ  &  LOGSDOX  V.  L.  D.  PoWELL  COMPANY. 

Opinion  delivered  April  4,  1921. 

Appeal  and  error— presumption  in  absence  of  bill  of  excep- 
tions.— In  the  absence  of  a  biU  of  exceptions  setting  forth  the 
facts  on  which  the  cause  was  heard,  every  presumption  naust  be 
indulged  in  favor  of  the  judgment  of  the  court  below. 
Corporations— foreign  corporation  doing  business  in  state. — 
The  taking  of  an  order  for  law  books  by  the  traveling  salesman 
of  a  foreigrn  corporation,  which  order  was  transmitted  to  the  cor- 
poration and  accepted  by  it  and  the  books  shipped  to  the  purchas- 
ers under  a  contract  by  which  the  title  was  retained  in  the  seller 


Digitized  by 


Google 


152  COBLENTZ  &  LOGSDON  V.  L.  D.  PoWELL  Co.  [148 

until  the  purchase  money  was  paid,  was  not  the  ''doing  of  busi- 
ness in  the  State/'  in  contemplation  of  Crawford  &  Moses'  Digest, 
§  1826. 
3.  Sales — ^remedies  of  seller. — Upon  the  failure  of  the  purchasers 
to  pay  for  books,  title  being  reserved  in  the  seller,  the  latter  had 
the  right  either  to  bring  replevin  for  the  books  or  to  waive  the 
reservation  of  title  and  affirm  the  sale  by  suing  for  the  debt,  in 
which  case  it  could  impound  the  books  under  Crawford  &  Moses' 
Digest,  §§  8729,  8730. 

Appeal  from  Pike  Circuit  Court;  Jas.  S.  Steel, 
Judge;  affirmed. 

Pinnix  £  Pinnix,  for  appellants. 

1.  This  case  falls  within  the  familiar  elementary 
rule  that  the  seller  of  personal  property  who  has  reserved 
title  until  the  purchase  money  is  paid  may  upon  default 
retake  the  property  and  thereby  cancel  the  debt  or  may 
sue  to  recover  the  debt  and  thereby  affirm  the  contract. 
88  Ark.  99;  113  S.  W.  1023.  The  contract  in  question 
was  conditional,  the  purchase  price  must  be  paid,  or  the 
property  might  be  retaken.  The  option  belonged  to  ap- 
pellee as  vendor,  and  not  to  appellants  as  vendees.  The 
debt  was  absolute  if  appellee  elected  to  treat  it  as  such. 
When  appellants  discontinued  their  payments  on  account, 
appellee  could  either  retain  the  property  as  its  own  or  sue 
for  the  price,  but  it  could  not  do  both.  It  was  for  ap- 
pellee to  elect.  3  Johns.  Chy.  416 ;  18  N.  Y.  552.  It  could 
not  recover  the  price  and  also  retake  possession  of  the 
goods  sued.  24  R.  C.  L.,  p.  491,  §  785 ;  27  L.  R.  A.  (N.  S.) 
220;  83  Wis.  31;  35  Am.  St.  Rep.  17  and  note;  10  Id.  487- 
494  and  notes;  38  Id.  626;  146  U.  S.  42;  84  Fed.  80;  62 
Conn.  25. 

2.  A  man  can  not  have  a  lien  on  that  which  he  owns. 
118  U.  S.  663;  93  Id.  664;  72  Id.  5  Wall.  307;  102  U.  S. 
235;  48  Ark.  273;  49  Id.  63;  55  Id.  642;  60  Id.  133;  100 
Id.  403 ;  97  Id.  432.  The  title  to  the  property  remains  in 
the  seller,  and  the  transaction  is  an  intrastate  one  and 
can  not  be  enforced  in  this  State.    136  Ark.  55. 
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J.  8.  Butt,  for  appellee. 

Appellee  was  not  ** doing  business  in"  this  State. 
60  Ark.  120;  115  Id.  166;  125  Id.  413.  The  contract  was 
made  and  the  goods  delivered  in  a  foreign  State.  100 
Ark.  403;  108  Id.  442;  111  Id.  640.  See,  also,  117  Id. 
496;  78 /d.  529. 

Appellee  had  the  right  to  take  the  property  and  hold 
it  subject  to  the  order  of  court.    Kirby 's  Digest,  §  4967. 

Wood,  J.  This  is  an  action  by  the  appellee  against 
the  appellants  to  recover  the  sum  of  $257.65,  the  pur- 
chase price  of  certain  law  books  which  the  appellants 
purchased  of  the  appellee.  By  consent  of  the  parties  the 
cause  was  heard  before  the  trial  court  sitting  as  a  jury. 
The  judgment  of  the  court  recites  that  the  cause  was 
heard  **on  the  following  evidence:  The  contract  for  the 
purchase  of  the  books  in  controversy,  the  affidavit  for 
issuance  of  attachment  to  enforce  vendor's  lien  thereon, 
the  writ  issued  thereunder,  the  return  of  the  officer  on 
the  said  writ,  and  the  agreed  statement  of  the  facts  in 
the  case  signed  by  the  attorneys  representing  the  respec- 
tive sides.'' 

The  agreed  statement  of  facts  in  the  transcript  is 
as  follows:  '*It  is  agreed  between  J.  S.  Butt,  attorney 
for  plaintiff,  and  T.  W.  Rountree,  attorney  for  defend- 
ants, that  the  plaintiff  is  a  foreign  corporation. 

*'It  is  further  agreed  that  said  plaintiff  has  not  com- 
plied with  the  law  of  the  State  authorizing  foreign  cor- 
porations to  do  business  in  the  State. 

**It  is  further  agreed  that  the  books  upon  which  the 
claim  sued  on  is  based  were  contracted  for  in  the  State 
of  Arkansas,  or  rather  that  the  order  was  taken  in  the 
State  by  a  traveling  man  representing  the  plaintiff. 

**It  is  agreed  that  the  books  were  shipped  by  plain- 
and  the  express  paid  by  plaintiff. 

'*It  is  further  agreed  that  the  contract  expressly  pro- 
vided that  the  title  should  remain  in  the  plaintiff  until 
they  were  paid  for. 

**That  said  plaintiff  has  never  parted  with  the  title  to 
such  books.    It  is  further   agreed    that   all   the   books 
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claimed  by  plaintiff  to  have  been  shipped  have  been  ex- 
cept volume  22  of  Encyclopedia  of  Procedure,  and  de- 
fendants offer  to  return  books." 

The  court  found,  as  recited  in  the  judgment,  as  fol- 
lows: **That  the  debt  herein  sued  on  was  for  the  pur- 
chase money  due  on  the  two  sets  of  books  sold  defendants 
by  the  plaintiff,  towit,  Encyclopedia  of  Evidence,  and 
Standard  Encyclopedia  of  Procedure,  and  that  the  said 
books  were  at  the  time  of  the  issuance  of  the  writ  in  the 
hands  of  the  purchasers  thereof,  and  were  levied  on  by 
the  officer  serving  said  writ  and  are  at  this  time  in  the 
hands  of  the  officer  as  sho\^Tl  by  his  return,  and  that  the 
plaintiff  is  entitled  to  a  lien  thereon  for  the  amount  due, 
and  that  there  is  now  due  the  plaintiff  the  sum  of 
$264.01."  The  court  thereupon  entered  a  judgment  in 
favor  of  the  appellee  against  the  appellants  in  the  sum  of 
$264.01,  and  ordered  the  books  sold  and  the  proceeds 
thereof  credited  on  the  judgment.  From  that  judgment 
is  this  appeal. 

There  is  no  bill  of  exceptions  brought  into  this  rec- 
ord setting  forth  the  contract,  the  agreed  statement  of 
facts,  the  affidavit  for  the  vendor's  lien,  the  writ  issued 
thereunder,  and  the  return  of  the  officer  on  the  same, 
upon  which  the  cause  was  heard  as  recited  in  the  judg- 
ment of  the  court.  In  the  absence  of  a  bill  of  exceptions 
setting  forth  the  above  facts  upon  which  the  cause  was 
heard,  every  presumption  would  have  to  be  indulged  in 
favor  of  the  judgment  of  the  trial  court,  and  its  judgment 
would  have  to  be  affirmed  for  that  reason  if  there  were 
no  other.  But,  even  if  there  were  a  bill  of  exceptions 
showing  the  facts  as  set  forth  in  the  alleged  agreed  state- 
ment, and  setting  forth  the  contract,  and  the  proceed- 
ings to  impound  the  property,  the  judgment  would  still 
have  to  be  affirmed.  The  taking  of  an  order  from  the 
appellants  by  the  appellee's  traveling  salesman  for  cer- 
tain books  which  order  was  transmitted  to  the  appellee 
and  accepted  by  it  and  the  books  shipued  to  the  appel- 
lants under  a  contract  by  which  the  title  was  reserved  in 
the  appellee  until  the  purchase  money  was  paid,  is  not 
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the  doing  of  business  in  tliis  State  in  contemplation  of 
act  of  May  13, 1907,  page  744,  Crawford  &  Moses'  Digest, 
^1826;  see  also  §1832. 

The  contract  for  the  sale  of  tliese  books  was  consum- 
mated when  the  order  therefor  was  accepted  by  the  ap- 
pellee at  its  home  office  in  a  foreign  State  and  the  books 
delivered  there  to  the  transportation  company  for  ship- 
ment to  the  appellants.  When  this  was  done,  the  appellee 
lost  all  control  over  the  books  except  the  owner's  rights 
and  remedies  in  case  the  appellants  failed  to  pay  for  the 
books  and  thus  to  comply  with  the  conditions  upon  which 
they  were  purchased.  The  case  differs  in  all  essential 
particulars  on  the  facts  from  the  case  of  llogaii  v.  Inter- 
tj/pe  Corp.,  136  Ark.  58,  and  cases  there  cited  upon  which 
the  appellants  on  this  point  rely.  Conceding  that  the 
facts  were  as  stated  in  the  agreed  statement,  the  sale 
and  purchase  in  this  case  was  wholly  a  transaction  of 
interstate  commerce,  and  not  in  violation  of  any  of  our 
statutes  forbidding  foreign  corporations  to  do  business 
in  this  State  except  in  compliance  therewith. 

Upon  the  failure  of  appellants  to  pay  the  purchase 
price  and  thus  to  comply  with  the  conditions  upon  which 
the  sale  was  made,  the  appellee  either  had  the  right  to 
elect  to  bring  replevin  under  its  reservation  of  title  and 
recover  the  books  sold  by  it,  or  it  could  waive  this  riglit 
and  sue  to  recover  the  debt  and  affirm  the  sale.  Butler  v. 
Dodson,  78  Ark.  569;  Bowse)-  Purn,  Co.  v.  Johnson,  117 
Ark.  496.  The  appellee  has  elected  in  this  case  to  pursue 
the  latter  remedy,  and,  having  done  so,  its  choice  to  pursue 
this  course  is  not  inconsistent  with  the  rights  given  it  as 
a  vendor  under  chapter  156,  Crawford  &  Moses'  Digest, 
to  impound  the  property  while  the  same  is  in  the  posses- 
sion of  the  vendee  and  to  hold  the  same  subject  to  the 
order  of  the  court.  See  sections  8729-30,  Crawford  & 
Moses'  Digest,  and  cases  cited  under  the  latter  section. 

The  judgment  is  correct,  and  it  is  therefore  affirmed. 
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International  Harvester  Companv  of  America  v. 
Layton. 

Opinion  delivered  April  4,  1921. 

1.  Appeal  and  error — ^absence  of  motion  for  new  trial. — In  an 
action  against  two  defendants,  in  which  judgment  was  rendered  for 
plaintiff  against  one  defendant  and  in  favor  of  the  other  defendant, 
where  plaintiff  appealed  from  the  adverse  judgment  against  him 
and  the  losing  defendant  cross-appealed,  the  judgment  against 
the  latter  will  be  affirmed  in  the  absence  of  a  motion  for  new 
trial  by  the  cross-appellant;  the  errors  complained  of  not  appear- 
ing of  record. 

2.  Appeal  and  error — conclusiveness  of  verdict. — ^A  general  find- 
ing of  the  trial  court,  sitting  as  a  jury,  in  favor  of  the  defend- 
ant, will  be  sustained  if  there  is  any  substantial  evidence  to  sus- 
tain any  of  the  grounds  of  defense  set  up  in  the  answer. 

3.  Partnership  —  release  op  partner  —  evidence. — In  an  action 
against  partners  for  a  balance  alleged  to  be  due  on  an  account,  evi- 
dence held  to  sustain  a  finding  that  plaintiff  released  one  of  the 
partners  from  liability  on  dissolution  of  the  partnership. 

4.  Partnership — release  of  partner. — Where  a  creditor  of  a  part- 
nership, with  knowledge  that  the  partnership  had  been  dissolved, 
made  a  settlement  with  one  of  the  partners  and  accepted  his  notes 
in  full  payment,  the  other  partner  was  released. 

5.  Appeal  and  error — conclusiveness  of  court's  finding. — Even 
though  a  finding  of  a  trial  court  sitting  as  a  jury  is  against  the 
decided  preponderance  of  the  evidence,  it  is  not  the  province  of  the 
Supreme  Court  on  appeal  to  determine  where  the  preponderance 
of  the  evidence  lies,  as  this  court  must  give  the  evidence  its  strong- 
est probative  force  in  favor  of  the  court's  finding. 

Appeal  from  Marion  Circuit  Court;  J,  M.  Shirm, 
Judge;  affirmed. 

J.  C.  Floyd,  for  appellant. 

1.  The  court  erred  in  refusing  to  enter  judgment 
against  Ernest  Layton  or  J.  B.  Melton  &  Company  for 
the  sum  claimed.  Layton  held  himself  out  as  a  partner  to 
Powell,  and  is  liable  as  a  partner  so  far  as  creditors  are 
concerned.  2  Ark.  346;  99  Id.  602;  139  S.  W.  544;  32 
Ark.  733 ;  87  Id.  123 ;  5  Id.  61;  2  Id.  34 ;  93  Id.  301 ;  80  Id. 
33.  This  case  does  not  fall  within  the  rule  in  29  Ark.  512 ; 
24  Id,  12 ;  23  Id.  411.    See  20  L,  R.  A.  595  and  note. 
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2.  Partners  are  liable  jointly  and  severally  for  the 
firm  debts.  4  Ark.  164;  37  Am.  Dec.  777;  21  Ark.  186; 
21  Id.  411. 

Appellees  can  not  avoid  the  contracts  signed  by  the 
firm  by  reason  of  the  alleged  misundertsanding  as  to  their 
character.  They  were  perfectly  plain  and  unambiguous. 
If  not  read,  they  had  the  right  to  do  so,  and  should  have 
done  so,  as  they  had  the  opportunity.  6  R.  C.  L.  624,  note 
20.  If  the  contracts  are  void  for  an  alleged  mistake,  ac- 
ceptance of  the  goods  and  appropriation  of  them  raised 
an  agreement  to  pay  for  them.  6  R.  C.  L.  989,  §  357. 
A  retiring  partner  remains  liable  for  all  existing  debts 
of  the  firm  unless  the  creditors  consent  to  the  retirement 
and  agree  to  look  to  the  other  members  of  the  firm  for 
payment.  20  R.  C.  L.  981,  §  215;  30  Cyc.  612;  117  Ala. 
611;  92  Ga.  350;  63  Kan.  453.  See,  also,  9  L.  R.  A.  (N. 
S.)  77;  114  Ala.  536;  19  Mont.  200;  37  L.  R.  A.  515;  61 
Am.  St.  Rep.  498;  47  Pac.  995-6;  62  Neb.  478;  84  N.  Y. 
Supt.  934;  47  W.  Va.  201;  24  S.  E.  991. 

Mere  knowledge  upon  part  of  the  creditor  of  the  dis- 
solution of  the  firm  and  of  the  changed  relation  is  not 
enough.  67  Mo.  App.  45 ;  30  Ohio  C.  C.  389 ;  27  Am.  Rep. 
464 ;  8  Watts  485 ;  47  W.  Va.  201 ;  34  S.  E.  991. 

Mere  notice  by  a  retiring  partner  after  dissolution 
that  the  continuing  one  would  pay  the  debts  does  not  re- 
lease him  in  the  absence  of  an  agreement  by  the  creditor. 
9  L.  R.  A.  (N.  S.)  79;  73  HI.  App.  266;  29  Mich.  332. 

Appellant  is  not  estopped,  as  no  release  was  given, 
and  there  is  no  evidence  to  sustain  the  plea  of  estoppel. 
It  was  error  to  refuse  to  enter  judgment  against  Ernest 
Layton,  a  member  of  the  firm. 

WillMms  d'  Seaivel,  for  appellee,  Ernest  Layton. 

The  finding  in  favor  of  Ernest  Layton  was  general, 
in  a  law  case,  and  the  finding  is  as  conclusive  as  the  ver- 
dict of  a  jury,  as  the  evidence  is  legally  sufficient  to  sus- 
tain it.  56  Ark.  621;  53  Id.  161;  136  Id.  3;  132  Id.  45. 
No  declarations  of  law  were  asked  or  made  and  the  pre- 
sumption is  that  the  court  correctly  applied  the  law  to 
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the  facts.  Ill  Ark.  190;  55  Id.  329;  112  Id.  47.  Appel- 
lant's  motion  for  a  new  trial  presents  only  the  question 
of  the  sufficiency  of  the  evidence,  and  it  is  sufficient.  101 
N.  W.  776;  30  Cyc.  472.  The  findings  and  judgment  are 
amply  supported  by  the  evidence. 

Appellant  is  estopped  as  against  Ernest  Layton.  64 
Ark.  627;  99  Id.  260;  131  Id.  77. 

J.  H.  Black,  for  cross-appellant,  J.  B.  Melton. 

There  was  a  settlement  between  appellant  and 
cross-appellant  upon  an  account  stated  in  which  appel- 
lant was  paid  in  full.  Appellant  accepted  the  benefits  of 
said  settlement  and  is  estopped  from  repudiating  it,  and 
the  notes  given  by  J.  B.  Melton  are  outstanding.  Ap- 
pellant at  no  time  offered  to  place  J.  B.  Melton  in  statu 
quo.  Appellant  could  not  accept  the  benefits  of  the  set- 
tlement with  notice  of  the  facts  and  afterward  not  be 
estopped  from  repudiating  it.  50  Ark.  458;  78  Id.  603; 
88  Id.  363;  10  R.  C.  L.,  par.  22;  93  Ark.  252;  98  Id.  269. 
It  was  error  to  render  judgment  against  cross-appellant. 

Wood.  J.  This  action  was  brought  by  the  appellant. 
International  Harvester  Company,  a  corporation  of  Wis- 
consin, authorized  to  do  and  doing  business  in  this  State, 
against  appellees  J.  B.  Melton  &  Co.,  a  partnership,  com- 
posed of  J.  B.  Melton  and  Ernest  Layton.  The  complaint 
alleged  that  the  appellees  entered  into  certain  written 
contracts  with  appellant  to  purchase  wagons,  trucks  and 
other  farm  machinery  and  supplies  upon  the  terms  and 
conditions  of  the  contracts,  which  were  made  exhibits 
to  the  complaint.  Appellant  alleged  that  there  was  a 
balance  due  it  on  account  under  these  contracts  of  $1,- 
329.99,  for  which  it  asked  judgment. 

Melton  and  Layton  filed  separate  answers,  in  which 
they  set  up  the  same  defenses.  They  admitted  that  they 
were  partners  doing  business  at  Yellville,  Arkansas,  un- 
der the  firm  name  of  J.  B.  Melton  &  Company.  They  al- 
leged that  the  business  of  the  firm  was  buying  and  selling 
dry  goods  and  groceries.    Thej?-  denied  tliat  the  firm  as 
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such  was  dealing  in  farming  implements,  wagons,  and 
hardware,  and  alleged  that  neither  member  of  the  firm 
was  authorized  to  enter  into  ^  contract  with  the  appel- 
lant for  that  purpose,  and  denied  that  they  executed  the 
contracts  which  form  the  basis  of  the  account  set  forth  in 
the  complaint.  They  set  up  that  the  contract  entered 
into  with  appellant  was  an  agency  contract,  under  the 
terms  of  which  they  were  to  sell  wagons,  trucks,  farming 
implements  and  supplies  upon  a  commission  basis.  They 
alleged  that  they  were  not  indebted  to  appellant  in  any 
sum  on  the  account.  They  further  set  up  that  on  the 
27th  day  of  May,  1916,  the  partnership  was  dissolved, 
Melton  taking  over  and  continuing  the  business  with  ap- 
pellant; that  the  appellant  was  notified  of  such  dissolu- 
tion, and  it  released  the  appellee  Layton  from  any  liability 
on  the  contract  and  turned  over  all  of  its  property  of 
every  character  in  the  hands  of  the  former  partnership  to 
Melton,  and  made  arrangements  with  him  to  continue  the 
agency  business  and  accepted  his  notes  in  settlement  of 
all  amounts,  then  due.  Layton  alleged  that  the  account 
sued  on  was  created  after  the  dissolution  of  the  partner- 
ship, and  after  he  had  been  released  by  the  appellant,  and 
that  the  appellant  was  estopped  by  its  conduct  from  as- 
serting any  claim  against  him.  ^felton  alleged  that  the 
appellant,  after  the  dissolution  of  the  partnership,  ac- 
cepted the  individual  notes  of  J.  B.  Melton  in  settlement 
of  the  balance  of  the  partnership  indebtedness,  and  that 
he  had  since  fully  liquidated  all  the  indebtedness  due  by 
him  to  the  appellant. 

The  contracts,  which  were  exhibits  to  the  complaint, 
were  identified  and  introduced  in  evidence.  They  are 
signed  J.  B.  Melton  &  Co.  by  J.  B.  Melton,  and  by  appel- 
lant through  W.  W.  Nelson,  General  Manager.  There 
was  testimony  on  behalf  of  the  appellant  tending  to  prove 
that  the  contracts  were  entered  into  as  alleged  in  the 
complaint;  that  the  appellee  Layton  authorized  Melton 
to  enter  into  the  contracts  for  the  firm  and  that  the  orders 
and  net  sales  contracts,  out  of  which  the  alleged  indebted- 
ness evidenced  by  the  account  was  incurred,  were  signed 
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J.  B.  Melton  &  Co.,  by  J.  B.  Melton.  There  was  testi- 
mony on  behalf  of  the  appellee  Layton  tending  to  prove 
that  he  did  not  authorize  Melton  to  enter  into  the  con- 
tracts as  alleged  and  to  sign  the  name  of  the  firm  to  such 
contracts ;  that  the  contract  that  he  authorized  Melton  to 
sign  was  merely  a  contract  by  which  J.  B.  Melton  &  Co. 
was  to  sell  appellant's  wagons,  trucks,  farming  imple- 
ments and  supplies  as  agents,  on  a  15  per  cent,  com- 
mission. 

By  consent  of  all  parties,  the  cause  was  submitted  to 
the  court  sitting  as  a  jury,  and  the  court  found  that  Mel- 
ton was  justly  indebted  to  the  appellant  in  the  sum 
claimed  in  its  complaint,  and  also  found  that  the  appellee 
Layton  was  not  liable  to  the  appellant  in  any  sum.  The 
court  thereupon  entered  a  judgment  in  favor  of  the  ap- 
pellant against  Melton  for  the  amount  claimed  and  also 
in  favor  of  the  appellee  Layton  against  the  appellant  for 
costs.  The  appellant  filed  its  motion  for  a  new  trial 
against  appellee  Layton,  which  was  overruled,  and  ap- 
pellant duly  prosecutes  this  appeal.  The  record  as  ab- 
stracted does  not  show  that  Melton  filed  any  motion  for 
a  new  trial  in  the  court  below.  After  the  lodging  of  the 
transcript  Melton  took  a  cross-appeal  in  this  court. 

1.  The  judgment  in  favor  of  the  appellant  against 
Melton  must  be  affirmed  for  the  reason  that  it  does  not 
appear  from  this  record  that  he  moved  for  a  new  trial. 
The  errors  of  which  he  here  complains  should  have  been 
called  to  the  attention  of  the  trial  court  in  a  motion  for 
a  new  tri^l.  On  an  appeal  taken  in  a  law  case,  where  the 
errors  complained  of  do  not  appear  from  the  record  and 
there  is  no  motion  for  a  new  trial,  there  is  nothing  before 
this  court  for  its  determination.  See  Gardner  v.  Miller, 
21  Ark.  398;  Hamilton  v.  State,  62  Ark.  543,  and  other 
cases  cited  in  1  Crawford's  Digest,  Appeal  and  Error, 
179,  sec.  116  (D),  ^'Motion  For  a  New  Trial.'' 

2.  There  was  a  general  finding  in  favor  of  the  ap- 
pellee Layton.  Therefore,  if  there  is  any  substantial  evi- 
dence to  sustain  any  of  the  grounds  of  defense  set  up  in 
his  answer,  the  verdict  of  the  trial  court  sitting  as  a  jury 
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will  be  sustained.  Dixon  <&  Co.  v.  Scroggins,  136  Ark.  33 ; 
MtteUer  v.  Coffman,  132  Ark.  45.  One  of  the  defenses  of 
appellee  Layton  was  that,  after  his  partnership  with  Mel- 
ton was  dissolved,  the  business  of  J.  B.  Melton  &  Com- 
pany with  the  appellant  was  settled,  by  mutual  consent, 
and  said  business  was  turned  over  to  Melton,  and  appel- 
lee Layton  was  released  by  the  appellant  from  all  lia- 
bility to  it  on  account  of  said  business. 

Conceding  that  the  undisputed  testimony  proved  that 
the  contracts  were  entered  into  by  the  appellant  with 
Melton  and  Layton,  as  partners  under  the  firm  name  of 
J.  B.  Melton  &  Company,  yet  it  also  proves  that  this 
partnership  was  by  mutual  consent  dissolved.  J.  B.  Mel- 
ton testified  concerning  the  settlement  with  appellant 
after  the  dissolution  of  the  partnership  in  part  as  fol- 
lows :  The  wagons  arrived  after  appellee  Layton  had  re- 
tired from  the  firm.  Shortly  thereafter,  Harry  Hill,  who 
was  a  traveling  salesman  for  the  appellant,  was  in  Yell- 
ville,  and  while  the  wagons  were  still  at  the  station  wit- 
ness talked  with  him  about  the  dissolution  of  the  firm  and 
told  him  that  Layton  was  out,  and  that  witness  was  not 
able  to  handle  the  wagons,  and  that  he  was  going  to  an- 
other town.  Hill  told  witness  to  pay  the  wagons  out  and 
do  the  best  he  could  with  them.  Witness  paid  the  freight 
and  took  them  out.  Hill  told  witness  that  they  did  not 
want  to  ship  the  wagons  back.  Witness  had  the  conver- 
sation with  Hill  while  the  firm  of  J.  B.  Melton  &  Co.  was 
taking  inventory  and  selling  out  to  one  Mr.  Nanny. 

Layton  testified  that  Hill,  a  representative  of  the  ap- 
pellant, was  present  while  they  were  taking  the  inventory 
and  knew  that  his  firm  was  closing  out.  Hill  asked  wit- 
ness if  they  were  fixing  to  sell  out  and  witness  told  him 
that  they  were — they  were  taking  an  inventory  then.  Hill 
said  to  witness  that  Melton  would  continue  the  line  and 
that  he  would  not  consider  witness  in  it  in  any  way  what- 
ever— that  witness  would  be  out  of  it ;  that  he  would  turn 
the  business  over  to  Melton.  Witness  asked  Hill  about 
the  commission  on  some  stuff  they  had  sold  and  about 
$140  freight,  and  Hill  told  witness  to  settle  with  Mr. 


Digitized  by 


Google 


162  Il^TiSBNATiONAL  HaBVESTBB  Co.  V.  LaYTON.         [146 

Melton  on  that,  and  it  would  be  satisfactory.  Witness  re- 
plied, **A11  right,''  and  Hill,  without  any  solicitation, 
told  witness  that  he  could  consider  himself  out.  Witness 
relied  on  that,  and  didn't  have  anything  further  to  do 
with  the  company.  The  firm  of  J.  B.  Melton  &  Co.  was 
dissolved  in  May,  and  no  demand  was  made  on  witness 
for  the  debt  in  controversy  until  the  28th  of  the  follow- 
ing December. 

Nanny  testified  that  he  bought  out  the  firm  of  J.  B. 
Melton  &  Company,  and  that  while  they  were  taking  the 
inventory  Hill  tried  to  get  him  to  form  a  partnership 
with  Melton  for  the  purpose  of  handling  the  business  of 
appellant.  Witness  talked  over  the  business  of  appel- 
lant with  Hill  and  told  him  that  he  didn  't  want  any  part- 
ner. Hill  told  witness  that  Ernest  Layton  wanted  it,  but 
he  was  not  going  to  let  Ernest  have  it  and  preferred  that 
witness  and  Melton  have  it  as  partners.  Hill  told  wit- 
ness that  he  was  going  to  let  Melton  have  it. 

W.  B.  Crabb,  who  was  in  the  employ  of  the  appel- 
lant as  ** block-man,"  was  sent  to  Yellville  in  the  fall  for 
the  purpose  of  making  a  settlement  with  J.  B.  Melton  & 
Co.  for  the  goods  that  they  had  purchased  of  appellant 
during  the  year  1916.  He  testified  that  the  settlement  was 
made  with  Melton,  who  informed  witness  that  there  had 
been  a  dissolution  of  the  firm,  and  that  Layton  had  no 
further  connection  with  it.  Witness  made  the  settlement 
as  far  as  he  could  make  it,  but  told  Melton  that  the  com- 
pany would  not  accept  a  settlement  from  him  as  final 
without  the  signature  of  the  company.  The  bookkeeper 
had  already  made  out  and  delivered  to  them  a  stated  ac- 
count. Witness  added  to  it  some  credits,  and  all  the 
charges  were  made  out  at  the  office  by  the  bookkeeper 
from  the  books  of  the  appellant.  The  testimony  of  Crabb 
further  shows  that  the  settlement  called  for  the  signing 
of  certain  notes ;  that  these  notes  were  signed  by  Melton. 
He  told  Melton  that  the  best  he  could  do  would  be  to 
eflfect  the  settlement  and  to  send  it  in  to  the  company  for 
its  approval;  that  witness  was  sure  that  they  would  not 
accept  it,  as  they  did  not ;  that  witness  had  no  authority 
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to  accept  it  for  the  company.  Witness  took  six  notes  in 
making  the  settlement  stated.  Witness  took  the  notes  in 
payment  of  the  account.  Witness  was  asked  if  in  mak- 
ing the  settlement  with  Melton  he  was  making  it  with  him 
individually,  and  answered,  **Yes,  but  he  was  treating  it 
as  the  company's  business."  He  knew  at  the  time  that 
Layton  and  Melton  were  claiming  that  the  partnership 
had  been  dissolved,  and  that  Melton  was  claiming  that  the 
wagons  and  the  agency  had  been  turned  over  to  him  in- 
dividually, and  that  Layton  had  nothing  further  to  do 
with  it.  There  was  considerable  more  testimony  of  this 
witness  to  the  same  effect,  which  it  is  unnecessary  to  set 
out  in  detail. 

Melton  was  recalled  and  further  testified  that  the 
account  that  was  rendered  to  him  and  which  he  signed 
was  made  out  against  J.  B.  Melton;  that  the  characters 
*'&  Co."  were  not  on  the  account  stated  at  the  time  same 
was  rendered  to  him.  In  regard  to  the  statements  of 
Crabb,  he  testified  that  he  told  him  that  the  best  he  could 
do  would  be  to  give  him  what  money  he  had  and  his  notes. 
Crabb  replied  that  was  all  right.  Witness  gave  him  his 
check  for  $250  and  witness'  notes  for  the  balance.  Wit- 
ness denied  that  Crabb  said  at  the  time  that  the  settle- 
ment would  have  to  be  subject  to  the  approval  of  the 
general  manager.  Witness  understood  from  the  fact  that 
Crabb  had  the  account  of  the  company  and  from  his  con- 
versation that  he  had  authority  to  settle  the  matter.  Wit- 
ness understood  when  he  executed  the  notes  that  it  was 
done  in  settlement  of  the  matter;  Crabb  did  not  ask  wit- 
ness to  sign  the  company's  name  to  the  settlement. 

There  was  further  testimony  tending  to  prove  that 
the  appellant  cashed  the  individual  check  of  J.  B.  Melton 
and  forwarded  the  notes  to  its  collection  department, 
which  in  turn  sent  them  to  the  Bank  of  Yellville  for  col- 
lection and  allowed  them  to  remain  there  until  after  one 
of  them  was  past  due  without  making  any  demand  upon 
Layton  for  the  payment  of  these  notes. 

We  have  reached  the  conclusion  that  the  court  wa« 
warranted  in  finding  from  the  above  testimony  that  the 
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appellant  had  released  the  appellee  Layton  from  all  lia- 
bility under  the  contracts  made  with  J.  B.  Melton  &  Com- 
pany. The  above  testimony  was  legally  sufficient  to  war- 
rant a  finding  that  the  appellant  had  knowledge  of  the 
fact  that  the  partnership  between  J.  B.  Melton  and  Er- 
nest Layton  had  been  dissolved,  and  that  the  appellant 
made  a  settlement  with  Melton  and  accepted  his  individ- 
ual notes  in  payment  of  the  balance  due  on  the  contracts 
between  appellant  and  the  firm  of  J.  B.  Melton  &  Co., 
and  thereby  released  the  appellee  Layton.  Even  though 
such  finding  of  the  court  were  against  the  decided  pre- 
ponderance of  the  evidence,  it  is  not  our  province  on  ap- 
peal to  determine  where  the  preponderance  lies.  Under 
the  often  announced  rule  of  this  court,  we  must  give  the 
evidence  its  strongest  probative  forc^  in  favor  of  the 
court's  finding.    Gossett  v.  Gossett,  112  Ark.  47. 

It  follows  that  the  judgment  of  the  court  is  correct, 
and  it  must  be  affirmed.    It  is  so  ordered. 


State  ex  rel.  Rosenstein  v.  Hoover. 
Opinion  delivered  April  4,  1921. 

1.  Parent  and  choj) — effect  of  surrender  of  custody  op  child, — 
While  a  parent  may  surrender  the  custody  of  his  child  to  another 
so  as  to  make  the  latter's  custody  legal,  yet  the  gift  is  not  irre- 
vocahle,  and  in  all  controversies  subsequently  arising  the  matter 
of  controlling  importance  is  the  interest  and  welfare  of  the  child. 

2.  Infants — custody  of  child. — In  deciding  the  question  of  award- 
ing the  custody  of  a  child,  the  court  seeks  to  promote  its  phys- 
ical, mental  and  moral  development. 

3.  Infants — custody  of  orphan. — In  a  proceeding  to  determine  the 
custody  of  an  orphan  girl  eleven  years  old,  it  appeared  that  the 
father  had  griven  the  custody  of  the  child  five  years  before  to  ap- 
pellee, who  was  not  related,  but  was  attached,  to  the  child,  and  was 
properly  educating  and  caring  for  her;  that  the  child  was  intelli- 
gent and  capable  of  judging  for  herself.  Held  that  the  child's  cus- 
tody will  be  left  with  appellee,  rather  than  with  an  aunt  living  in 
another  State,  who  had  never  done  anything  for  the  child,  and 
had  not  even  written  to  her. 
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4.  Infants— CUSTODY  op  orphan  child.— In  determining  the  right 
to  the  custody  of  an  orphan  child,  the  court  will  consult  the 
child's  inclination  if  it  is  of  sufficiently  mature  age  to  judge  for 
itself ;  and  while  the  court  will  not  listen  to  mere  whims,  it  should 
consider  the  child's  feelings,  affections  and  probable  contentment 
in  the  future. 

Appeal  from  Jefferson  Circuit  Court;  W.  B.  Sor- 
rells,  Judge ;  aflBrmed. 

TT.  B.  Cowan,  for  appellants. 

The  custody  of  the  child  is  controlled  by  the  best 
interest,  present  and  future  well-being,  of  the  little  girl. 
In  habeas  corpus  cases  the  courts  are  not  bound  to  de- 
liver a  child  to  the  claimant  or  any  other  person,  but  will 
act  in  their  sound  discretion  as  the  best  interest  of  the 
child  requires.  78  Ark.  193 ;  80  Id.  461 ;  89  Id.  501 ;  102  Id. 
93;  82  Id.  461;  4  Hun  582;  16  Pickle  227;  22  Id.  549;  50 
Miss.  413.  In  applying  the  rule,  the  court  will  treat  the 
fact  that  the  child  wishes  to  remain  where  it  is  only  as  a 
circumstance  of  the  case — not  controlling.  78  Ark.  193 ; 
50  Miss.  413.  Evidence  that  the  father  gave  the  child 
to  respondent  is  only  a  circumstance  and  not  binding  on 
any  one.  102  Ark.  93;  104  Id.  206.  The  evidence  shows 
that  it  is  best  for  the  well-being  of  the  child  that  the  cus- 
tody be  given  to  appellants.  97  S.  W.  49;  37  Ark.  30. 
82  Ark.  461,  is  peculiarly  in  point.  As  to  the  wishes  of 
the  child,  see  78  Ark.  193;  50  Miss.  413.  The  wishes  of 
the  child  are  not  controlling,  but  it  is  to  the  best  inter- 
ests of  the  child  that  it  should  be  with  her  aunt  and 
grandmother. 

Geo.  D.  Hester  and  E.  W.  Brochmanj  for  appellee. 

1.  The  last  domicile  of  the  father,  deceased,  consti- 
tutes and  remains  the  domicile  of  a  minor  child  and  can 
not  be  changed  by  the  child's  acts  until  it  reaches  ma- 
jority. 16  Ark.  377 ;  72  Id.  299 ;  116  Id.  361.  These  cases 
are  applicable,  as  Zula  May's  mother  has  been  dead  sev- 
eral years. 

2.  In  habeas  corpus  cases  for  custody  of  a  child, 
courts  are  not  bound  to  deliver  the  child  to  any  claimant 
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or  other  person,  but  after  investigation  of  all  the  circum- 
stances act  as  the  welfare  of  the  child  requires;  if 
the  infant  be  of  sufficient  discretion,  the  court  will  con- 
sult its  personal  wishes.  50  Ark.  351;  78  Id.  193.  The 
evidence  shows  that  from  past  and  present  acts  and  cir- 
cumstances it  is  best  for  the  child  to  remain  with  ap- 
pellee, and  the  finding  of  the  chancellor  should  be  af- 
firmed. 

Hart,  J.  This  case  comes  before  us  on  certiorari  to 
review  the  judgment  of  the  circuit  judge  of  Lincoln 
County  giving  to  Mrs.  Sallie  Hoover  the  custody  and  con- 
trol of  Zula  May  Palmertree,  a  girl  eleven  years  old.  The 
facts  are  as  follows : 

Zula  May  Palmertree  was  born  in  September,  1908, 
and  her  father,  Thomas  A.  Palmertree,  and  her  mother 
went  to  Memphis  while  she  was  an  infant.  The  father 
and  mother  separated  several  times  and  finally  the  father 
moved  to  Arkansas.  The  mother  kept  the  child  until  her 
death,  about  the  8th  day  of  January;  1915.  Soon  after 
that  the  father  had  the  child  sent  to  him  in  Lincoln 
County,  Arkansas.  The  child  was  then  about  six  years 
of  age.  In  a  short  time  after  the  child  was  brought  to 
Arkansas,  the  father  gave  her  to  a  son  of  Mrs.  Sallie 
Hoover  where  she  remained  about  one  month.  The 
father  then  thought  of  placing  the  child  in  an  orphan's 
home,  but,  at  the  instance  of  Mrs.  Sallie  Hoover,  he  gave 
the  child  to  her  when  she  was  about  six  years  old,  and  the 
child  remained  in  her  custody  until  her  father's  death 
about  five  years  later. 

Mrs.  Sallie  Hoover  was  a  witness  for  herself.  Ac- 
cording to  her  testimony,  the  father  of  Zula  May  Palmer- 
tree gave  her  the  child  and  told  her  that  she  could  have 
the  child  as  long  as  she  lived.  Mrs.  Hoover  is  now  fifty- 
nine  years  of  age  and  resides  with  two  unmarried  sons 
and  an  unmarried  daughter,  on  a  farm.  She  does  not 
own  any  land  herself,  but  her  two  sons  each  have  a  farm 
comprising  a  hundred  acres  of  good  land.  They  have  a 
good  school  in  the  neighborhood  from  six  to  nine  months 
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during  the  year.  Zula  May  has  been  sent  to  this  school 
and  is  now  ready  for  the  fifth  grade.  She  has  worked  in 
the  fields  some,  but  has  attended  school  regularly.  Mrs. 
Hoover  has  become  very  much  attached  to  the  child  and 
loves  her  like  one  of  her  own  children.  The  relatives  of 
the  child  have  never  given  her  anything  since  she  has 
been  in  the  custody  of  Mrs.  Hoover.  Zula  May's  father 
left  her  an  insurance  policy  of  $1,500  and  a  very  small 
amount  of  personal  property  when  he  died.  He  resided  in 
Lincoln  County  near  Mrs.  Hoover  all  the  time  she  had 
possession  of  Zula  May.  He  drank  and  gambled  some, 
but  was  regarded  as  a  kind-hearted  man  and  loved  his 
daughter. 

Several  witnesses  who  lived  in  the  neighborhood  tes- 
tified that  Mrs.  Hoover  was  an  excellent  woman  and  had 
cared  for  Zula  May  as  if  she  was  her  own  child.  Two  of 
these  witnesses  said  that  the  father  of  Zula  May  had  told 
them  that  he  intended  for  Mrs.  Hoover  to  have  Zula  May 
and  did  not  intend  that  she  should  be  raised  by  his  sister 
in  Memphis,  who  is  one  of  the  petitioners  for  the  custody 
of  the  child  in  this  case. 

Zula  May  Palmertree  was  a  witness  in  the  case.  Ac- 
cording to  her  testimony,  she  is  eleven  years  old  and  lives 
with  Mrs.  Sallie  Hoover  in  Lincoln  County,  Arkansas. 
She  has  lived  with  Mrs.  Hoover  about  five  years.  She 
thinks  a  great  deal  of  Mrs.  Hoover  and  is  treated  well 
by  her.  She  remembers  living  with  Mrs.  Lela  P.  Rosen- 
stein a  little  while.  She  did  not  live  with  her  father  after 
the  death  of  her  mother.  Mrs.  Hoover's  sons  treat  her  as 
if  they  were  her  own  brothers,  and  Mrs.  Hoover's  daugh- 
ter treats  her  like  a  sister.  She  would  rather  live  with 
Mrs.  Hoover  than  to  go  with  Mrs.  Rosenstein.  Mrs. 
Hoover  has  never  whipped  her  and  has  always  treated 
her  well.  She  attends  church  and  Sunday  school,  which 
is  about  one  mile  away.  Mrs.  Hoover  goes  to  Sunday 
school  and  is  a  member  of  the  church.  Her  sons  and 
daughter  go  to  church. 

Mrs.  Lela  P.  Rosenstein  was  a  witness  for  herself. 
According  to  her  testimony,  her  brother,    Thomas    A. 
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Palmertree  and  his  wife  did  not  get  along  well  together. 
They  frequently  separated,  and  she  kept  Zula  May  during 
the  periods  of  their  separation.  After  the  father  left 
Memphis,  the  mother  continued  to  reside  there  and  kept 
Zula  May  with  her.  Finally  the  mother  was  taken  sick, 
and,  realizing  that  she  was  about  to  die,  gave  Zula  May 
to  Mrs.  Rosenstein.  After  Mrs.  Palmertree  died,  the 
father  sent  for  Zula  May  and  had  her  brought  to  Arkan- 
sas. This  was  some  five  years  before  he  died.  Mrs. 
Rosenstein  did  not  see  -Zula  May  any  more  after  she  sent 
her  to  Arkansas  until  she  filed  her  petition  in  the  present 
case  after  Zula  May's  father  had  died. 

Mrs.  Rosenstein  was  divorced  from  her  first  husband 
in  the  fall  of  1914,  and  married  her  present  husband  soon 
thereafter.  Her  present  husband  is  a  merchant  and 
worth  about  $35,000  and  has  a  good  income.  He  has  a 
good  residence  and  is  well  able  and  suited  to  have  the 
care  and  custody  of  Zula  May. 

Other  witnesses  testified  that  Mr.  and  Mrs.  Rosen- 
stein had  only  one  child;  that  they  loved  children  and 
were  well  able  to  provide  for  Zula  May.  Mrs.  Rosen- 
stein's  mother  lived  with  her,  and  they  both  loved  Zula 
May.  Mr.  Rosenstein  promised  to  bring  up  Zula  May 
at  his  own  expense  and  save  her  insurance  money  and 
the  accumulated  interest  for  her.  In  this  connection  it 
may  be  also  stated  that  Mrs.  Hoover  said  that  she  did 
not  want  Zula  May's  money;  that  all  she  wanted  was  the 
child. 

The  authority  of  a  parent  over  his  child  has  been 
generally  said  to  arise  from  the  duty  he  is  under  to 
maintain,  protect  and  educate  it.  Hence  the  weight  of 
authority,  and  the  adjudicated  cases  in  this  State  sus- 
tain the  doctrine  that  the  right  of  a  parent  to  the  custody 
of  a  child  can  not  be  defeated  by  a  mere  parol  gift  of  the 
child  by  the  parent  to  another.  While  a  parent  can  by 
agreement  surrender  the  custody  of  the  child  so  as  to 
make  the  custody  of  him  to  whom  he  surrenders  it  legal, 
yet  the  gift  is  not  irrevocable,  and  in  all  controversies 
subsequently  arising  the  matter  of  primary  and  con- 
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trolling  importance  is  the  interest  and  welfare  of  the 
child.  Wdsliaw  v.  Gimble,  50  Ark.  351 ;  Coulter  v.  Syperi, 
78  Ark.  193;  Clark  v.  White,  102  Ark.  93  and  cases  cited; 
Mantooth  v.  Hopkins,  106  Ark.  197  and  case  notes  to  6  A. 
&  E.  Ann.  Cas.  at  p.  939,  and  Ann.  Cas.  1915  B,  1015  at 
1019.  Hence,  in  deciding  the  delicate  question  of  award- 
ing the  custody  of  a  child,  the  court  seeks  to  promote  its 
physical,  mental  and  moral  development. 

In  the  instant  case  both  parties  have  expressed  a 
willingness  to  rear  the  child  at  their  own  expense  and 
have  declared  their  great  love  for  the  child.  Mrs.  Bosen- 
stein is  an  aunt  of  the  child  and  her  husband  is  a  well- 
to-do  business  man  in  the  city  of  Memphis,  Tennessee. 
They  have  only  one  child,  and  they  expressed  themselves 
as  willing  to  rear  Zula  May  at  their  own  expense  and  to 
give  her  the  amount  of  insurance  left  her  by  her  father 
with  the  accumulated  interest  when  she  reaches  full  age. 
They  have  the  reputation  of  being  kind-hearted  people 
and  are  well  respected  by  their  friends  and  acquaintances. 
They  had  not  seen  the  child  for  five  years  before  filing  the 
petition  for  her  custody  in  this  case. 

On  the  other  hand,  Mrs.  Hoover,  while  poorer  in  this 
world's  goods,  lives  with  two  unmarried  sons,  who  have 
good  farms  and  are  taking  care  of  her.  It  has  been  urged 
that  they  might  marry  and  leave  Mrs.  Hoover  to  shift 
for  herself.  The  f€imily  is  shown,  by  the  record,  to  be  a 
very  affectionate  one,  and  there  is  nothing  to  indicate  any 
separation  of  them.  Zula  May  testified  that  Mrs.  Hoover's 
children  appear  to  love  her  as  if  she  was  their  own  sister. 
It  might  with  equal  propriety  be  said  that  the  Eosen- 
steins  might  grow  tired  of  her  and  place  her  in  an  or- 
phanage or  other  institution.  They  live  beyond  the  juris- 
diction of  the  court,  and  it  would  have  no  way  of  com- 
pelling them  to  care  for  her. 

Another  thing  to  be  considered  is  that  ties  of  affec- 
tion have  grown  up  between  Mrs.  Hoover  and  the  child. 
The  father  saw  fit  to  place  her  in  the  custody  of  Mrs. 
Hoover.  While  he  was  addicted  to  drink,  the  evidence 
shows  that  he  was  a  kind-hearted    man  and  loved  his 
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daughter.  He  evidently  thought  that  he  was  acting  for 
her  best  interest  in  giving  her  to  Mrs.  Hoover.  So  far 
as  the  record  discloses,  Mrs.  Eosenstein  did  not  write  to 
Zula  May  after  she  came  to  Arkansas  or  make  any  effort 
to  induce  the  father  to  return  the  child  to  her,  although, 
if  she  had  made  any  inquiry,  she  could  have  ascertained 
that  the  father  had  given  the  child  to  Mrs.  Hoover.  The 
child  testified  that  she  wished  to  continue  to  live  with 
Mrs.  Hoover.  She  has  been  sent  re^larly  to  school  and 
to  church.  Her  testimony  shows  that  she  is  intelligent 
and  is  capable  of  judging  to  some  extent  for  herself. 
Courts  will  consult  the  inclination  of  an  infant  if  it  be 
of  a  sufficiently  mature  age  to  judge  for  itself.  2  Kent's 
Com.  (14  ed.),  p.  194.  Of  course  the  court  should  not  listen 
to  the  mere  whim  of  the  child,  but  it  should  consider  the 
child's  feelings,  its  affections,  and  its  probable  content- 
ment in  the  future.  The  record  discloses  that  both  par- 
ties love  Zula  May  and  would  try  to  make  her  happy; 
and  are  capable  of  taking  care  of  her. 

When  we  consider,  however,  that  her  father  was  a 
resident  of  this  State  and  chose  to  give  her  to  Mrs. 
Hoover,  coupled  with  the  fact  that  Zula  May  has  lived 
with  Mrs.  Hoover  for  five  years,  and  that  the  warmest 
feelings  of  affection  have  sprung  up  between  them  and 
now  exist,  the  court  is  of  the  opinion  that  the  circuit 
judge  did  not  err  in  awarding  the  custody  of  Zula  May 
to  Mrs.  Hoover. 

The  judgment  will  therefore  be  affirmed. 


Walker  v.  Walker. 
Opinion  delivered  April  4,  1921. 

1.  Exemptions — husband's  liabilttt  for  wife's  attornby''s  fee.— 
A  husband's  liability  for  attorney's  fee  of  his  wife  in  a  divorce 
suit  is  statutory  (Crawford  &  Moses'  Dig.,  §  3506),  and  not  a 
"debt  by  contract,"  within  Const.,  art.  9,  §  1,  exempting  person- 
alty of  an  unmarried  person,  as  against  "debts  by  contract." 

2.  Exemptions — ^wages  of  laborers. — Crawford  &  Moses'  Digest, 
-   $  8506,  exempMng  the  wages  of  laborers  and  mechanics  for  sixty 
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days  from  seizure  by  garnishment  or  other  legal  process,  was 
intended  to  limit  the  right  of  exemption  to  debts  by  contract,  as 
provided  by  Const.,  art.  9,  §  1. 

Appeal  from  Howard  Chancery  Court;  Jos.  D. 
Shaver,  Chancellor;  aflBrmed. 

STATEMENT  OF  FACTS. 

On  the  4th  day  of  May,  1920,  Laura  Walker  obtained 
a  decree  of  divorce  and  a  judgment  for  the  sum  of  $25 
for  attorney's  fee,  and  $6.75  costs  of  suit  against  Rube 
Walker.  Subsequently  in  the  same  chancery  court  she 
caused  a  writ  of  garnishment  to  be  issued  against  the 
Missouri  Pacific  Railroad  Company,  to  collect  said  sums. 

Rube  Walker  filed  a  schedule,  claiming  the  amount 
owed  him  by  the  Missouri  Pacific  Railroad  Co.,  together 
with  all  the  other  property  owned  by  him  did  not  exceed 
$200.  He  further  stated  that  he  was  an  unmarried  man, 
a  resident  of  Arkansas,  and  that  the  amount  owed  him 
by  said  railroad  company  was  the  wages  due  him  by  said 
company  for  the  preceding  sixty  days.  He  claimed  that 
the  railroad  company  owed  him  the  sum  of  $44.50. 

The  court  disallowed  his  claim  of  exemptions  and 
quashed  the  writ  of  supersedeas  which  had  been  issued 
by  the  clerk.  To  reverse  that  decree,  Rube  Walker  has 
prosecuted  this  appeal. 

D.  B.  Sain,  for  appellant. 

The  court  erred  in  disallowing  the  claim  of  exemp- 
tion. The  time  wages  of  appellant,  a  laborer,  are  exempt 
from  seizure  by  garnishment  or  other  legal  process.  Act 
November  27,  1875 ;  52  Ark.  91.  The  statute  is  remedial 
and  should  be  liberally  construed  in  favor  of  the  debtor. 
38  Ark.  112.  There  is  no  authority  by  statute  or  common 
law  authorizing  a  garnishment  based  on  a  decree  of  the 
chancery  court. 

A.  F.  Auer,  for  appellee. 

The  Constitution  only  allows  the  right  of  exemption 
to  debts  by  contract,  and  the  allowance  of  attroney'a 
fees  to  a  wife  in  a  divorce  case  is  purely  statutory  and 
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not  founded  on  contract.    84  Ark.  187;  122  Id.  579;  33 
Id.  688 ;  184  S.  W.  64.    There  is  no  merit  in  the  appeal. 

Habt,  J.*  (after  stating  the  facts).  Section  3506  of 
Crawford  &  Moses'  Digest  provides  that  during  the  pen- 
dency of  an  action  for  divorce  or  alimony,  the  court  may 
allow  the  wife  maintenance  and  a  reasonable  fee  for  her 
attorneys,  and  enforce  the  payment  of  the  same  by  orders 
and  executions  and  proceedings  as  in  cases  of  contempt. 

In  Kincheloe  v.  Merriman,  54  Ark.  557,  the  court,  in 
referring  to  this  statute,  said  that  an  allowance  under  it 
was  in  the  sound  discretion  of  the  court,  and,  before  the 
court  would  make  the  allowance,  the  wife  must  show 
merit. 

The  court  further  held  that  in  this  State  an  attorney 
can  not  recover  against  the  husband  in  an  action  at  law 
for  services  rendered  the  wife  in  a  suit  for  divorce.  The 
reason  given  was  that  prosecuting  or  defending  a  suit 
for  divorce  has  no  relation  to  her  protection  as  a  wife. 
The  liability  is  therefore  purely  statutory,  and  is  not 
a  debt  by  contract  within  the  meaning  of  article  9,  section 
1  of  the  Constitution  of  1874,  which  provides,  in  effect, 
that  the  personal  property  of  any  resident  of  this  State, 
who  is  not  married,  in  specific  articles  to  be  selected  by 
such  resident,  not  exceeding 'in  value  the  sum  of  $200,  in 
addition  to  his  wearing  apparel,  shall  be  exempt  from 
seizure  on  attachment  or  sale  on  execution  or  other 
process  from  any  court,  issued  for  the  collection  of  any 
debt  by  contract. 

It  will  be  noticed  that,  although  marriage  is  a  civil 
contract,  yet  the  allowance  in  favor  of  the  wife  for  at- 
torney's fee  against  her  husband  is,  under  the  authority 
cited  above,  statutory  and  is  not  founded  upon  a  contract, 
express  or  implied,  within  the  meaning  of  the  Consti- 
tution. 

But  counsel  for  appellant  claims  that  the  exemption 
should  have  been  allowed  under  section  5546  of  Craw- 
ford &  Moses'  Digest  relating  to  the  exemption  of  time 
wages  of  laborers.    The  section,  in  substance,  prescribes 
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that  the  wages  of  all  laborers  and  mechanics,  not  exceed- 
ing their  wages  for  sixty  days,  shall  hereafter  be  exempt 
from  seizure  by  garnishment,  or  other  legal  process,  pro- 
vided that  the  defendant  in  any  case  shall  file  with  the 
court  from  which  such  process  shall  be  issued,  a  sworn 
statement  that  the  sixty  days'  wages  claimed  to  be 
exempt,  is  less  than  the  amount  exempt  to  him  under  the 
Constitution  of  the  State,  and  that  he  does  not  own  suffi- 
cient other  personal  property,  which,  together  with  the 
said  sixty  days'  wages,  would  exceed  in  amount  the  lim- 
its of  said  constitutional  exemption. 

In  Porter  v.  Navin,  52  Ark.  352,  in  construing  this 
section,  the  court  held  that  the  right  to  claim  the  exemp- 
tion is  limited  to  persons  entitled  to  the  exemption  under 
the  Constitution,  and  does  not  extend  to  nonresidents. 
The  court  said  that  the  statute  only  gave  the  laborer  the 
right  to  claim  as  exempt  wages  which  are  less  than  the 
value  of  the  personal  property  exempt  to  him  under  the 
Constitution,  and  thus  manifests  the  intent  to  limit  the 
right  of  exemption  to  those  entitled  to  exemption  under 
the  Constitution. 

As  we  have  already  seen,  the  Constitution  only  gives 
the  right  of  exemption  to  debts  by  contract,  and  the  al- 
lowance for  attorney's  fees  to  the  wife  in  a  divorce  pro- 
ceeding is  purely  statutory  and  not  founded  on  contract. 

Therefore,  the  court  properly  disallowed  the  claim 
of  Rube  Walker  for  exemption,  and  the  decree  will  be 
affirmed. 


Bobbins  v.  Fulleb. 
Opinion  delivered  April  4,  1921. 

FBAUDULENT  CONyEYANCBS— bulk  SALES  LAW— STORE  NOT  A  "FIX- 
TURE."—Under  the  Bulk  Sales  Law  (Crawford  &  Moses'  Dig.,  § 
4870),  rendering  void  the  sale  in  bulk  of  any  part,  or  of  the 
whole  stock,  of  merchandise  and  the  fixtures  pertaining  to  the 
conduct  of  a  mercantile  business  otherwise  than  in  the  ordinary 
course  of  trade,  unless  the  provisions  of  that  act  are  complied 
with,  held  that  a  store  building  in  which  a  mercantile  business 
is  conducted  is  not  a  "fixture"  within  the  statute. 
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2.  FSAtJDULENT  CONVKYANCX&— KNOWLEDGE  OP  INSOLVENT'S  CONDI- 
TION.— ^A  finding  that  certain  conveyances  from  an  insolvent  son 
to  his  father  of  land  for  inadequate  consideration  were  fraudu- 
lent will  be  sustained  where  the  circumstances  warranted  the  in- 
ference that  the  father  at  the  time  of  the  purchase  knew  of  his 
son's  insolvent  condition. 

3.  Vendor  and  purchaser — title  bond — ^effect. — ^The  effect  of  an 
agreement  to  sell  land  and  the  execution  to  the  purchaser  of  a 
bond  for  title  is  to  create  a  mortgage  on  the  land  in  favor  of  the 
vendor  to  secure  the  balance  of  the  purchase  price;  the  pur- 
chaser becoming  the  equitable  owner. 

4.  Vendor  and  purchaser— assignment  of  contract. — Where  a 
purchaser  of  land  under  an  executory  contract  directed  the  ven- 
dor to  execute  deed  to  his  father,  the  effect  of  the  transaction 
was  an  assignment  of  the  purchaser's  equitable  interest  to  his 
father*. 

5.  Fraudulent  conveyances — effect  of  conveyance  voluntary  in 
PART. — Where  a  conveyance  is  only  constructively  fraudulent,  as 
where  it  is  in  part  voluntary,  it  will  be  allowed  to  stand  as  se- 
curity for  the  money  advanced  by  the  grantee  to  pay  off  incum- 
brances. 

6.  Fraudulent  conveyances — conveyance  in  part  voluntary. — 
While  a  deed  to  a  father  of  his  insolvent  son's  land  for  an  inad- 
equate consideration  is  fraudulent  as  to  the  son's  creditors,  it 
will  be  allowed  to  stand  as  security  for  the  amount  paid  by  the 
father  on  the  purchase  price  of  the  land;  but,  on  the  son's  cred- 
itors reimbursing  the  father  for  the  amount  so  paid,  the  land 
will  be  sold  for  the  benefit  of  the  creditors. 

Appeal  from  Montgomery  Chancery  Court;  J.  P. 
Henderson,  Chancellor ;  aflBrmed. 

STATEMENT  OF  FACTS. 

C.  M.  Fuller  and  others  brought  this  suit  in  equity 
against  W.  0.  Bobbins  and  B.  Bobbins  to  set  aside  the 
sale  by  W.  0.  Bobbins  to  B.  Bobbins,  of  lots  2  and  3,  in 
block  22,  in  the  town  of  Womble,  as  in  violation  of  the 
bulk  sales  law.  Subsequently  the  complaint  was  amended 
so  as  to  allege  that  the  sale  of  said  lots  was  made  with 
the  intent  to  hinder  and  defraud  the  creditors  of  W.  0. 
Bobbins  in  the  collection  of  their  debts  against  him. 

The  defendants  denied  the  material  allegations  of 
the  complaint. 
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According  to  the  testimony  of  W.  E.  Womble,  W.  0. 
Bobbins  made  a  contract  with  him  to  purchase  lot  num- 
ber 2,  in  block  22,  in  the  town  of  Womble,  and  Womble 
executed  to  Bobbins  a  bond  for  title.  A  storehouse  was 
situated  on  the  lot,  and  Bobbins  carried  on  a  mercantile 
business  in  it.  Subsequently  Bobbins  borrowed  some 
money  from  Womble  and  gave  him  a  mortgage  on  the 
building  that  was  on  the  lot,  and,  in  order  to  make  him 
more  secure,  surrendered  to  him  the  bond  for  title.  Wom- 
ble, however,  felt  that  he  was  under  obligations  to  make  a 
deed  to  W.  0.  Bobbins  upon  the  payment  of  the  purchase 
price  and  the  mortgage  indebtedness.  In  January,  1919, 
B.  Bobbins,  the  father  of  W.  0.  Bobbins,  proposed  to 
Womble  that  he  would  pay  off  his  son's  debt  if  Womble 
would  make  a  deed  to  the  lot  to  him.  Womble  agreed  to 
do  this  if  it  was  all  right  with  W.  0.  Bobbins.  W.  0. 
Bobbins  also  agreed  to  it,  and  then  Womble  executed  a 
warranty  deed  to  the  lot  to  B.  Bobbins.  B.  Bobbins  paid 
to  Womble  $425,  which  was  the  balance  due  Womble  by 
W.  0.  Bobbins.  The  lot  and  building  was  worth  about 
$800  at  the  time  Womble  executed  the  deed  to  B.  Bobbins. 
Womble  was  threatening  to  foreclose  his  lien  on  the 
building  and  lot  at  the  time  B.  Bobbins  procured  him  to 
make  the  deed  to  the  lot  to  him.  In  January,  1920,  the 
property  was  worth  $1,000.  Lot  3,  in  block  22,  in  the 
town  of  Womble  was  worth  $150  or  $200,  in  January, 
1919. 

Another  witness  testified  that  W.  0.  Bobbins  bor- 
rowed $410  from  him  in  the  fall  of  1918,  and  told  him 
that  he  would  be  closed  up  if  he  could  not  borrow  some 
inoney. 

A  witness  stated  that  W.  0.  Bobbins'  store  was  close 
to  his  store,  and  that  B.  Bobbins  was  at  the  store  of 
W.  0.  Bobbins  almost  daily,  and  that  he  frequently  saw 
father  and  son  in  close  and  apparently  earnest  conver- 
sation. 

-   Other  evidence  showed  that  Bobbins  was  insolvent 
all  during  the  month  of  January,  1919,  and  that  he  closed 
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his  business  on  account  of  insolvency  on  about  the  first 
of  February,  1919. 

According  to  the  testimony  of  B.  Bobbins,  in  addi- 
tion to  the  sum  of  $425,  which  he  paid  Womble  when  he 
bought  said  lot  2  on  which  was  situated  the  storehouse  in 
which  his  son  carried  on  his  business,  he  also  paid  his 
son  an  additional  consideration  of  $85.  He  had,  also,  gone 
on  the  note  of  his  son  at  the  bank  for  $500  and  later  had 
to  pay  off  this  note.  His  son  was  indebted  to  him  at  the 
time  he  purchased  said  lot  2,  on  the  5th  day  of  January, 
1919.  On  the  same  day  he  bought  the  adjacent  lot,  which 
is  numbejr  3,  and  which  is  vacant.  He  bought  lot  3  from 
W.  0.  Bobbins  and  agreed  to  allow  him  $50  on  his  in- 
debtedness as  the  purchase  price. 

The  chancellor  found  that  W.  0.  Bobbins  was  still 
the  equitable  owner  of  said  lots  numbers  2  and  3,  in  block 
22,  in  the  town  of  Womble,  Arkansas,  and  that  B.  Bobbins, 
having  paid  to  W.  E.  Womble  the  balance  of  the  purchase 
price  for  lot  number  2,  stood  in  the  position  of  an  equita- 
ble assignee  to  the  extent  of  $425,  the  amount  paid  to 
W.  E.  Womble. 

The  court  further  found  that  the  creditors  of  W.  0. 
Bobbins  might  subject  said  property  to  the  payment  of 
their  debts,  and  that  the  deed  from  W.  0.  Bobbins  to  B. 
Bobbins  to  said  lot  3  should  be  canceled. 

It  was  therefore  decreed  that  B.  Bobbins  should  have 
a  lien  on  lot  2  for  $425,  and  that,  upon  payment  of  said 
amount  by  the  creditors,  lots  2  and  3  should  be  sold  for 
the  payment  of  their  debts. 

The  creditors,  who  are  the  plaintiffs  in  this  action, 
tendered  B.  Bobbins  in  open  court  the  sum  of  $425  which 
B.  Bobbins  refused.  The  plaintiffs  kept  the  tender  good 
by  paying  that  amount  in  United  States  currency  into  the 
registry  of  the  court. 

The  case  is  here  on  appeal. 

Gibson  Witt,  for  appellants. 

When  all  the  facts  and  droumstances  in  this  case 
are  considered,  it  is  clear  that  B.  Bobbins  bad  a  clear, 
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legal  right  to  purchase  both  lots,  and  that  he  paid  fnll 
value  for  them. 

Inadequacy  of  price  alone  is  not  sufficient  to  estab- 
lish fraud.  118  Ark.  229.  It  is  the  intent  that  makes  the 
conveyance  fraudulent,  and  the  fraudulent  intent  must 
be  participated  in  by  both  parties.  31  Ark.  554 ;  41  Id. 
316;  63  M  232. 

A  creditor  may  purchase  of  an  insolvent  debtor  in 
satisfaction  of  his  debt.  60  Ark.  425 ;  lb.  63,  412.  At  the 
time  B.  Bobbins  purchased  lots  2  and  3,  no  one  thought 
W.  0.  Bobbins  was  financially  embarrassed,  so  far  as  the 
evidence  discloses.  The  decided  weight  of  the  testimony 
shows  that  B.  Bobbins  was  by  far  the  largest  creditor  of 
W.  0.  Bobbins,  and  that  B.  Bobbins  did  nothing  to  hide 
or  conceal  his  transactions,  and  that  he  had  a  moral  and 
legal  right  to  purchase  lot  3  on  his  own  account. 

Isaac  L.  Autrey,  for  appellees. 

1.  No  sufficient  abstract  was  filed  by  appellant. 

2.  The  sale  of  lots  was  void,  under  act  88,  Acts  1913. 

3.  Under  the  amendment  to  the  complaint  the  sale 
of  the  lots  should  be  canceled  as  in  fraud  of  creditors. 
73  Ark.  174;  71  Id.  161;  86  Id.  225;  56  Id.  73. 

Every  voluntary  conveyance  of  property  by  an  em- 
barrassed debtor  is  fraudulent  as  to  existing  creditors. 
50  Ark.  46.  If  he  is  insolvent,  the  persumption  of  fraud 
is  conclusive.  52  Ark.  493;  55  Id.  116;  59  Id.  614;  69  Id. 
224;  76  M  509. 

Where  the  title  to  land  passes  by  delivery  and  ac- 
ceptance of  a  deed  of  conveyance,  the  same  can  not  be 
revested  in  the  grantor  by  surrender  or  cancellation  of 
the  deed.  80  Art  11 ;  21  Id.  80 ;  42  Id.  170 ;  43  Id.  203 ;  52 
Id.  ^93;  53  Id.  509. 

When  the  owner  sells  land,  takes  the  notes  of  the 
vendee  for  the  purchase  money  and  executes  a  bond  for 
title  to  the  vendee,  the  effect  is  to  create  a  mortgage  on 
the  land  to  secure  the  purchase  money.  13  Ark.  533 ;  27 
Id.  61;  29  Id.  357;  34  Id.  126;  14  Id.  633.    See,  also,  15 
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Id.  188;  91  Id.  33;  Browne  on  Statute  of  Frauds,  §  229;  7 
Cranch.  176. 

Hart,  J.  (after  stating  the  facts).  It  is  first  insisted 
that  the  conveyance  of  lot  2  on  which  the  store  building 
was  situated  was  void  because  it  was  in  violation  of  our 
bulk  sales  law.  Under  it  the  sale  in  bulk  of  any  part  of, 
or  the  whole  stock  of  merchandise  and  the  fixtures  per- 
taining to  the  conduct  of  any  such  business  otherwise 
than  in  the  ordinary  course  of  trade  is  void  against  the 
creditors  of  the  seller,  unless  the  provisions  of  the  act  in 
regard  to  such  sale  are  complied  with.  Crawford  & 
Moses'  Digest,  section  4870. 

It  is  contended  that  the  storehouse  is  a  fixture  under 
the  statute.  The  statement  of  the  proposition  negatives 
its  soundness,  and  we  need  only  say  that  the  statute  refers 
to  the  trade  fixtures  connected  with  the  business  and  not 
to  the  building  in  which  the  business  is  carried  on.  The 
building  itself  is  a  part  of  the  ground  on  which  it  is 
situated. 

It  is  also  sought  to  set  aside  the  conveyance  of  lots 
2  and  3  in  block  22  in  the  town  of  Womble,  on  the  ground 
that  they  were  made  in  fraud  of  creditors,  and  in  this 
contention  we  think  counsel  is  correct. 

In  regard  to  lot  3,  but  little  need  be  said.  W.  0. 
Bobbins  made  a  deed  to  it  to  his  father,  B.  Robbins,  on 
the  5th  day  of  January,  1919,  and  closed  his  store  on 
account  of  insolvency  on  the  first  of  February  of  the  same 
year.  His  father  allowed  him  $50  for  the  lot  to  be  ap- 
plied on  the  indebtedness  which  the  son  owed  the  father. 
The  evidence  showed  the  lot  was  worth  from  $150  to  $200. . 
The  father  visited  the  store  of  his  son  almost  daily,  and 
father  and  son  were  seen  in  frequent  and  apparently  ear- 
nest conversations. 

It  is  fairly  inferable,  under  the  circumstances,  that 

the  insolvent  condition  of  the  son  must  have  been  known 

to  the  father  at  the  time  he  made  the  purchase,  although 

the  father  denies  this  to  be  the  fact.  Therefore,  the  court 

'was  correct  in  holding  the  conveyance  fraudulent.  Den- 
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nis  V.  Ball-Warren  Commission  Company,  72  Ark.  58,  and 
Godfrey  v.  Herring,  74  Ark.  186. 

The  chancellor  was  also  correct  as  to  his  finding  with 
regard  to  lot  2.  This  was  the  lot  upon  which  the  store- 
house in  which  W.  0.  Robbins  carried  on  his  business 
was  situated. 

W.  E.  Womble,  who  sold  the  property  to  W.  0-  Rob- 
bins,  testified  that  it  was  worth  $800.  For  the  reasons 
above  given,  B.  Robbins  must  have  known  that  his  son 
was  insolvent  at  the  time  that  it  was  agreed  that  the  deed 
to  said  lots  should  be  made  to  him  upon  the  payment  to 
Womble  of  the  balance  of  the  purchase  money.  The  trans- 
action was  had  at  a  time  when  Womble  was  threatening 
to  foreclose  his  lien  and  when  the  undisputed  proof  shows 
that  W.  0.  Robbins  was  insolvent.  The  only  other  con- 
sideration paid  was  the  sum  of  $'85  which  B.  Bobbins  said 
that  he  allowed  to  his  son  for  Womble  on  the  son's  in- 
debtedness to  him. 

W.  0.  Bobbins  owed  Womble  $425  as  balance  of  the 
purchase  money.  When  Womble  agreed  with  W.  0.  Bob- 
bins to  sell  him  lot  2  and  executed  to  him  a  bond  for  title, 
the  effect  of  the  contract  was  to  create  a  mortgage  upon 
the  lot  in  favor  of  Womble  to  secure  the  balance  of  the 
purchase  money.  Mamwaring  v.  Farmers'  Bank  of  Com- 
merce, 139  Ark.  218.  When  W.  0.  Bobbins  purchased 
lot  2  and  received  a  bond  for  title  from  Womble,  he  be- 
came the  equitable  owner  of  the  lot,  and  his  executory 
contract  was  assignable  in  equity.  Corcorren  v.  Sharum, 
141  Ark.  572. 

Therefore  when  he  agreed  that  Womble  should 
make  the  deed  to  his  father  upon  the  payment  by  the 
latter  to  Womble  of  the  balance  of  the  purchase  price, 
the  effect  of  the  transaction  was  the  assignment  by  W.  0. 
Bobbins  of  his  equitable  interest  in  the  lot  to  his  father. 
The  lot  was  worth  substantially  more  than  the  balance  of 
the  purchase  price  due  upon  it,  and  the  sale  under  the 
circumstances  detailed  above  was  in  fraud  of  the  cred- 
itors of  W.  0.  Bobbins.  See,  in  addition  to  the  authori- 
ties above  cited,  Wilks  v.  Va/ughan,  73  Ark.  174. 
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B.  Robbins  paid  the  balance  of  the  purchase  price 
at  the  time  the  conveyance  was  executed  to  him.  The 
payment  was  made  with  money  of  his  own,  and  he  had  an 
equity  to  be  substituted  to  the  rights  of  Womble  to  that 
extent. 

It  is  well  settled  that  when  a  conveyance  is  only  con- 
structively fraudulent  as,  for  instance,  where  it  is  in 
part  voluntary — it  will  be  allowed  to  stand  as  security 
for  the  money  advanced  by  the  grantor  to  pay  off  incum- 
brances. 

In  Boyd  v.  Dunlap,  1  Johns.  Ch.  478,  Chancellor  Kent 
states  the  law  on  this  question  as  follows:  **A  court  of 
law  can  hold  no  middle  course.  The  entire  claim  of  each 
party  must  rest  and  be  determined,  at  law,  on  the  single 
point  of  the  validity  of. the  deed;  but  it  is  an  ordinary 
case,  in  this  court,  that  a  deed,  though  not  absolutely 
void,  yet,  if  obtained  under  inequitable  circumstances, 
should  stand  only  as  a  security  for  the  sum  actually  due. 
•  •  •  A  deed,  fraudulent  in  fact,  is  absolutely  void,  and  is 
not  permitted  to  stand  as  a  security  for  any  purpose  of 
reimbursement  or  indemnity;  but  it  is  otherwise  with  a 
deed  obtained  under  suspicious  or  inequitable  circum- 
stances, or  which  is  only  constructively  fraudulent. ' ' 

In  Clements  v.  Moore,  6  Wall.  U.  S.  299,  Justice 
Swayne  states  the  law  as  follows:  '*When  the  proceed- 
ing is  in  chancery,  the  jurisdiction  exercised  is  more  flexi- 
ble and  tolerant.  The  equity  appealed  to,  while  it  scans 
the  transaction  with  the  severest  scrutiny,  looks  at  the 
facts,  and,  giving  to  each  its  due  weight,  deals  with  the 
subject  before  it  according  to  its  own  ideas  of  right  and 
justice.  In  some  instances  it  visits  the  buyer  with  the 
same  consequences  which  would  have  followed  in  an  ac- 
tion at  law.  In  others  it  allows  a  security  to  stand  for 
the  amount  advanced  upon  it.  In  others  it  compels  the 
buyer  to  account  only  for  the  difference  between  the  un- 
der price  which  he  paid  and  the  value  of  the  property. 
In  others,  although  he  may  have  paid  full  value,  and  the 
property  may  have  passed  beyond  the  reach  of  the  court, 
it  regards  him  as  trustee,  and  charges  him  accordingly. 
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When  he  has  honestly  applied  the  property  to  the  lia- 
bilities of  the  seller,  it  may  hold  him  excused  from  fur- 
ther liability.  The  cardinal  principle  in  all  such  cases  is 
that  the  property  of  the  debtor  shall  not  be  diverted  from 
the  payment  of  his  debts,  to  the  injury  of  the  creditors, 
by  means  of  the  fraud/' 

Many  other  cases  of  proving  the  rule  are  cited  in  a 
case  note  to  8  A.  L.  R.  at  pp.  535-536. 

As  we  have  already  seen,  lot  2  was  worth  at  least 
$800,  and  the  father  only  agreed  to  pay  the  balance  of  the 
purchase  price,  which  was  $425,  and  the  sum  of  $85  to  his 
son.  Under  the  circumstances  there  was  a  considerable 
inadequacy  of  price,  and  the  court  correctly  allowed  the 
deed  to  stand  as  security  only  for  the  $425  and  ordered 
the  lot  sold  in  payment  of  the  creditors  of  W.  0.  Bobbins 
upon  their  reimbursing  B.  Bobbins  for  the  amount  ad- 
vanced by  him. 

The  plaintiffs,  who  are  the  creditors  of  W.  0.  Rob- 
bins,  deposited  $425  in  the  registry  of  the  court  upon  the 
refusal  of  B.  Robbins  to  accept  that  amount  when  it  was 
tendered  to  him. 

It  follows  that  the  decree  must  be  aflBrmed. 


Henslee  v.  Mobley. 
Opinion  delivered  April  11,  1921. 

Contracts— DEFECTIVE  highway  work — evidence. — In  a  suit  by 
a  subcontractor  for  the  amount  due  him  from  the  origrinal  con- 
tractor for  hififhway  improvement  work,  evidence  held  not  to  sus- 
tain the  chancellor's  finding:  that  the  subcontractor's  work  did 
not  substantially  comply  with  the  contract. 
Contracts— forfeiture  of  subcontract.— A  contractor  for  im- 
provement of  a  highway  can  not  forfeit  a  subcontractor's  contract 
if  his  work  substantially  conforms  to  the  contract,  though  minor 
defects  bad  to  be  corrected. 

Contracts— RECOVERY  of  extra  costs  from  subcontractor. — 
Where  a  contractor  committed  the  first  breach  of  the  contract 
with  his  subcontractor  by  wrongfully  withholding  payments  due 
on  account  of  the  subcontractor's  refusal  to  correct  defects  in 
the  work  for  which  the  subcontractor  was  not  responsible,  he 
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can  not  recover  from  the  subcontractor,  after  the  latter's  refusal 
to  continue  the  work,  the  cost  of  completing  it  in  excess  of  the 
contract  price. 

4.  Contracts — ^deduction  op  expbnsb  op  completing  work. — Where 
a  subcontractor  was  bound  to  correct  certain  minor  defects  in  his 
work,  he  was  chargeable  with  the  actual  cost  of  making  such  re- 
pairs, but  it  was  error  to  allow  an  amount  therefor  largely  in 
excess  of  the  cost  thereof. 

5.  Appeal  and  error— refusal  to  sustain  garnishment  prejudi- 
cial.— The  erroneous  refusal  of  the  court  to  sustain  plaintiff's 
garnishment  of  funds  due  to  defendant  contractor  from  a  high- 
way improvement  district  was  prejudicial  where  it  did  not  ap- 
pear from  the  record  whether  the  amount  so  paid  into  court  was 
sufficient  to  pay  all  the  claims,  since,  unless  the  plaintiff  obtained 
priority  in  that  manner,  he  might  not  recover  the  full  amount 
of  his  debt. 

6.  Highways — garnishment  of  punds  op  district.— A  subcontrac- 
tor is  entitled  to  garnish  the  funds  due  the  principal  contractor 
from  a  highway  improvement  district  where  it  appears  that  the 
work  has  been  completed  and  that  the  district  has  no  claim 
against  the  contractor. 

7.  Costs — bright  to  recover. — ^A  subcontractor  who  recovered  from 
the  principal  contractor  a  substantial  part  of  the  amount  claimed 
to  be  due  should  not  be  required  to  pay  the  costs  of  the  suit, 
though  the  contractor  was  allowed  deductions  for  correcting  cer- 
tain minor  defects  in  the  subcontractor's  work. 

8.  Contracts — ^burden  op  proving  additional  expense. — In  an  ac- 
tion by  a  subcontractor  for  the  amount  due  under  his  contract, 
the  burden  is  on  the  principal  contractor  to  establish  his  right 
to  deduct  the  extra  cost  of  completing  the  work  to  conform  to 
the  contract,  and  he  can  not  recover  an  additional  amount  as 
increased  expense  of  furnishing  rock  to  complete  the  work  where 
the  record  fails  to  show  the  amount  thereof. 

9.  Garnishment  —  when  equitable  garnishment  sustained.-— A 
stipulation  that  a  certain  highway  contractor  had  not  sufficient 
funds  or  property  with  which  to  discharge  his  indebtedness  to 
another  creditor  established  his  insolvency,  essential  to  sustain 
an  equitable  garnishment  of  funds  due  the  contractor  from  the 
district. 

Appeal  from  Woodruff  Chancery  Court,  Northern 
District;  A.  L.  Hutchins,  Chancellor;  reversed. 

Caldwell  &  Triplett,  for  appellant. 
1.    The  court  erred  in  holding  (1)  that  retained  per- 
centages of  a  contractor  in  the  hands  of  a  road  district 
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are  subject  to  gamislimeiit.    Road  districts  are  not  sub- 
ject to  garnishinent.    90  Ark.  236 ;  31  Id.  387 ;  56  Id.  451. 

2.  Appellant  should  have  had  priority  in  the  funds 
of  the  district  for  the  reason  that  the  facts  in  this  case 
are  the  facts  in  the  Plummer  case.    90  Ark.  236. 

3.  Appellant  did  not  breach  the  contract.  Mobley 
had  no  right  to  refuse  to  pay  Henslee's  estimates.  152 
ni.  59 ;  30  L.  R.  A.  and  note ;  88  Ark.  422,  491 ;  38  Id.  174 ; 
78  7^.336,341;  64/^.228. 

A  few  defects  in  the  work  did  not  justify  the  with- 
holding of  payments,  where  there  is  a  percentage  re- 
tained until  final  completion  of  the  work.  The  contrac- 
tor, notwithstanding  such  defects,  recovers  the  contract 
price,  less  the  cost  of  correcting  the  defects.  105 
Ark.  356. 

4.  The  evidence  shows  a  substantial  compliance 
with  the  contract  and  performance  by  appellant,  and 
Mobley 's  demands  were  unwarranted. 

5.  The  costs  should  not  have  been  adjudged  against 
appellant,  and  it  was  error  to  do  so,  as  this  suit  was 
thrust  upon  him  in  spite  of  his  willingness  at  all  times 
to  comply  with  his  contract,  as  shown  by  the  engineers 
and  by  his  continuing  at  work  after  Mobley 's  breach,  un- 
til forced  off  the  work.  Appellant  is  entitled  to  payment 
for  $7,663.36  and  interest  and  his  costs. 

Carmichad  &  Brooks,  for  appellee. 

McCuLLocH,  C.  J.  Cotton  Plant  Road  improvement 
District  No.  1  of  Woodruff  County  was  organized  for  the 
purpose  of  improving  a  public  road  running  west  from 
the  corporate  limits  of  the  town  of  Cotton  Plant  to  the 
Prairie  County  line.  The  road  was  to  be  drained  and 
graded  and  covered  with  a  crushed  rock  base  and  then 
topped  or  surfaced  with  asphaltum  in  accordance  with 
the  plans  and  specifications  prepared  by  the  engineer  of 
the  district  and  approved  by  the  State  Highway  Com- 
mission. 
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Appellee,  R.  Mobley,  entered  into  a  contract  with  the 
improvement  district  in  August,  1917,  to  construct  the 
improvement  on  stipulated  terms  and  prices,  and  in  Sep- 
tember, 1917,  appellee  entered  into  a  subcontract  with 
appellant  for  the  latter  to  do  the  work  of  clearing  and 
grubbing  preparatory  to  the  construction  of  the  road, 
the  removal  of  fences  and  other  obstructions,  the  grad- 
ing of  the  roadbed  and  hauling,  spreading,  filling  and 
rolling  of  the  crushed  rock  used  as  a  base,  thus  prepar- 
ing the  road  for  the  asphalt  top.  Appellant  was  also  to 
haul  and  place  the  material  for  culverts.  In  other  words, 
appellant  contracted  to  do  all  the  work  of  constructing 
the  improvement  in  accordance  with  the  plans  and  speci- 
fications except  the  work  of  laying  the  asphaltum  top, 
which  was  to  be  done  by  appellee  himself.  The  contract 
between  appellant  and  appellee  specified  the  terms  and 
prices,  and  that  it  was  to  be  done  in  accordance  with  the 
contract  of  appellee  with  the  improvement  .district  and 
under  the  directions  and  supervision  of  the  engineer. 
The  contract  provided  for  monthly  estimates  of  the  work 
to  be  made  by  the  supervising  engineer,  and  payments 
to  be  made  thereon,  retaining  fifteen  per  centum  until 
the  completion  of  the  contract,  in  accordance  with  a  sim- 
ilar provision  in  appellee's  contract  with  the  improve- 
ment district.  Appellant  proceeded  with  the  work  shortly 
after  the  execution  of  the  contract  and  pursued  it  until 
the  following  August  when  a  controversy  arose  between 
the  parties  as  to  alleged  defects  in  the  work  done  by  ap- 
pellant. The  work  began  at  the  corporate  line  of  the 
town  of  Cotton  Plant  and  proceeded  westward  by  sta- 
tions numbered  from  zero  upward.  At  the  time  appel- 
lant quit  work  he  had  completed  his  work  on  the  road 
up  to  and  including  station  433  and  the  asphalt  had  been 
placed  on  the  road  up  to  and  including  station  111.  The 
remainder  of  the  work  was  thereafter  completed  by  ap- 
pellee. Payments  were  made  to  appellant  on  the  esti- 
mates, exclusive  of  the  retained  percentage,  up  to  the 
estimate  made  on  August  6,  1918,  for  the  July  work 
which  appellee  refused  to  pay  to  appellant  on  the  ground 
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that  his  work  was  defective  and  not  up  to  the  standard 
specified  in  the  contract.  Appellee  refused  to  pay  the 
amount  called  for  in  this  estimate  unless  appellant  would 
go  back  over  the  work  and  remedy  the  alleged  defects. 
Appellant  contended  that  he  had  done  the  work  in  ac- 
cordance with  the  specifications,  with  the  exception  of 
certain  minor  matters  which  will  be  referred  to  later,  and 
he  refused  to  go  back  over  the  work  for  the  purpose  of 
bringing  it  up  to  the  standard  of  the  contract.  His  con- 
tention was  then  and  is  now  that  the  defects  in  the  road- 
bed were  caused  by  delay  of  appellee  himself  in  failing  to 
follow  up  the  work  and  put  on  the  asphalt  before  the 
roadbed  was  worn  away  by  traflSc  and  bad  weather.  At 
this  point  of  the  controversy  appellant  did  not  quit  work, 
but  instituted  the  present  action  in  the  circuit  court  of 
Woodruff  County  against  appellee  to  recover  the  amount 
due  on  the  estimate  for  the  July  work  and  also  for  the 
retained  percentage  on  the  work  for  the  months  prior 
thereto.  Appellant  continued  to  work  until  some  time 
in  November,  1918,  when,  on  account  of  lack  of  funds  and 
the  continued  refusal  of  appellee  to  make  payments  un- 
til appellant  should,  pursuant  to  demand,  go  back  over 
the  work  and  remedy  the  alleged  defects,  he  quit  the 
job  altogether,  and  the  suit  also  embraced  the  claim  of 
appellant  for  work  done  under  the  contract  subsequent 
to  July,  1918,  as  well  as  the  amount  alleged  to  be  due 
pribr  to  that  time. 

It  was  alleged  in  the  complaint  that  appellee  broke 
the  contract  by  refusing,  without  justification,  to  make 
payments  in  accordance  with  the  terms  thereof.  Appel- 
lee answered,  denying  that  he  had  broken  the  contract, 
but  alleged,  on  the  contrary,  that  appellant  committed  the 
first  breach  by  failing  to  do  his  work  in  accordance  with 
the  terms  of  the  contract  and  in  refusing  on  demand  to 
go  back  over  the  work  and  remedy  the  defects.  Appellee 
alleged  that  the  defects  were  caused  by  the  failure  on  the 
part  of  appellant  to  grade  the  road  up  to  the  height 
specified  in  the  plans  and  by  failing  to  lay  suflScient  rock 
for  the  base  and  to  properly  roll  the  same  and  by  fail- 
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ure  to  cut  the  ditches  as  specified.  He  also  alleged  that 
it  was  the  duty  of  appellant,  under  the  contract,  to  go 
back  over  the  work  and  grade  up  to  the  shoulders  of  the 
embankment.  Appellee  presented  a  counterclaim  against 
appellant  for  the  cost  of  curing  the  defects  and  also  for 
the  extra  cost  of  completing  the  road  after  appellant  quit 
work.  Appellant  alleged  in  his  complaint  that  appellee 
was  insolvent,  and  at  the  commencement  of  the  action 
sued  out  a  writ  of  garnishment  and  caused  the  same  to 
be  served  on  the  improvement  district. 

James  &  Echols,  a  firm  of  merchants  at  Cotton  Plant, 
filed  an  intervention  in  the  cause  against  appellant  ask- 
ing for  judgment  against  the  latter  in  the  sum  of  $1,- 
175.90  with  interest,  and  interventions  were  also  filed  by 
the  Standard  Oil  Company  of  Louisiana  and  the  South- 
ern Trust  Company  of  Little  Rock,  asserting  claims 
against  appellee  Mobley,  and  the  last-named  intervener 
set  forth  an  assignment  to  it  by  appellee  of  the  funds  due 
by  the  improvement  district. 

The  cause  was  transferred  to  the  chancery  court  on 
motion  of  appellee,  and  without  objection  from  any  of  the 
other  parties.  The  cause  proceeded  to  final  decree  in  which 
the  claim  of  appellant  against  appellee  was  adjudged 
in  the  sum  of  $7,983.92,  but  the  court  found  that  appel- 
lant had  broken  the  contract,  and  that  appellee  was  enti- 
tled to  a  set-off  against  said  amount  in  the  sum  of  $4,- 
931.62,  leaving  a  balance  due  by  appellee  to  appellant 
of  the  sum  of  $3,052.30,  for  which  a  personal  decree  was 
rendered  in  favor  of  appellant  against  appellee.  The 
court  also  decreed  in  favor  of  James  &  Echols  against 
appellant  for  the  recovery  of  its  account  of  $1,175.90, 
and  also  rendered  decrees  in  favor  of  the  other  inter- 
veners against  appellee.  The  court  also  directed  the  im- 
provement district,  as  garnishee,  to  pay  into  court  the 
sum  due  by  the  district  to  appellee  under  the  contract, 
and  decreed  that  appellant  and  said  interveners  share 
pro  rata  in  accordance  with  the  amount  of  their  respec- 
tive claims,  in  the  distribution  of  said  funds. 
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The  court  in  its  recital  of  the  findings  in  the  face 
of  the  decree  listed  the  following  items  as  constituting 
the  credits  to  which  appellee  was  entitled  as  a  counter- 
claim against  appellant's  debt,  as  follows: 
For  additional  stone  to  bring  up  base  up  to  even 

grade „ $1,042.92 

For  completing  grading  and  open  ditches 3,242.90 

For  excavation  (John  Rollers) 407.92 

For  clearing  and  grubbing 137.14 

For  fence  moving „ 89.94 

For  culverts ...„ 10.80 

Appellant  Henslee  is  the  only  party  who  is  prose- 
cuting an  appeal,  and  the  correctness  of  the  court's  find- 
ing as  to  the  amount  of  his  claim  against  appellee  is  not 
questioned.  The  only  controversy  here  with  respect  to 
the  status  of  the  account  between  the  parties  arises  upon 
the  counterclaim  of  appellee,  and  this  involves  primarily 
a  determination  as  to  which  of  the  parties  committed  the 
first  breach  of  the  contract.  Appellant  quit  work  before 
completing  the  road  in  accordance  with  the  terms  of  his 
contract,  and  he  seeks  to  justify  himself  in  this  action 
by  showing  that  appellee  broke  the  contract  by  refusing 
to  make  payments  in  accordance  with  the  terms  thereof. 
On  the  other  hand,  appellee  contends  that  appellant  broke 
the  contract  by  refusing  without  just  cause  to  comply 
with  its  terms.  After  careful  consideration  of  the  testi- 
mony in  the  voluminous  record  before  us,  we  have  reached 
the  conclusion  that  the  chancellor  erred  in  his  finding 
that  appellant  committed  the  first  breach  of  the  contract. 

There  is  a  conflict  in  the  testimony  as  to  whether  at 
the  time  appellee  refused  to  pay  appellant  for  the  July 
estimate  the  work  had  been  imperfectly  done  by  appel- 
lant, or,  in  other  words,  that  he  had  not  performed  the 
work  in  accordance  with  the  contract  up  to  that  time. 
Appellant  conceded  at  the  time  the  controversy  arose 
and  concedes  now  that  there  were  minor  defects  in  his 
work  which  he  was  willing  to  rectify  so  as  to  bring  the 
work  up  to  the  standard  of  perfection  specified  in  the 
contract,  but  he  was  unwilling  to  accede  to  the  unwar- 
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ranted  demands  of  appellee  that  he  go  back  over  the 
work  and  repair  damage  to  the  roadbed  which  had  re- 
sulted from  the  wear  of  traflBc  and  weather  during  the  pe- 
riod of  delay  caused  by  appellee  himself  in  the  failure 
to  promptly  put  on  the  asphalt  top. 

The  principal  point  in  the  controversy  between  the 
parties  at  that  time  was  as  to  who  should  dress  the 
shoulders  of  the  roadbed  on  that  part  of  the  work  which 
appellant  had  already  done  and  for  which  estimates  had 
been  made.  The  contention  of  appellant  was  that  he  had 
graded  the  road  up  to  the  proper  standard,  and  that  it 
had  worn  down  by  traflBc  and  weather,  and  that  under 
the  contract  he  was  not  compelled  to  repair  that  dam- 
age. The  testimony  tends  to  show  that  most  of  the  dam- 
ag'e  to  the  roadbed  was  done  by  the  exposure  of  the  road- 
bed to  traflSc  and  to  bad  weather  without  the  asphalt  top 
being  on  it.  According  to  the  preponderance  of  the  tes- 
timony, the  work  done  by  appellant  under  the  supervision 
of  the  engineer  was  substantially  in  compliance  with  the 
terms  of  the  contract.  The  testimony  of  the  engineers 
who  inspected  the  work  shows  that  and  they  only  claimed 
that  there  were  minor  defects  in  the  work — ^that  it  was 
done  substantially  in  accordance  with  the  contract.  The 
testimony  also  shows  that  the  work  was  passed  by  the 
engineers  and  estimates  handed  in  for  the  purpose  of 
paying  the  subcontractor,  without  any  objection  made 
to  the  work.  This  does  not  mean  that  the  work  was, 
so  far  as  concerns  the  rights  of  the  improvement  district, 
finally  accepted  so  as  to  preclude  the  district  from  rais- 
ing the  question  of  the  suflBciency  of  the  work,  but  it  was 
a  strong  circumstance  to  show  in  this  controversy  that 
appellant  had  substantially  performed  the  work,  other- 
wise he  would  not  have  been  entitled  to  a  preliminary 
estimate  for  the  purpose  of  collecting  for  the  work  he 
had  done.  The  testimony  shows  that  it  was  not  cus- 
tomary for  the  engineers  to  estimate  the  work  unless  it 
was  done  in  substantial  compliance  with  the  terms  of 
the  contract.  There  is  testimony  also  by  disinterested 
engineers  and  contractors,  who  have  had  considerable  ex- 
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perience  in  work  of  this  sort,  that  it  was  not  customary, 
in  the  absence  of  a  specific  contract  on  the  subject,  to  re- 
quire a  subcontractor  to  go  back  over  his  work,  which 
had  been  estimated  and  received,  for  the  purpose  of  dress- 
ing up  the  shoulders  of  the  graded  road.  The  testimony 
shows  that  the  repairing  of  such  defects  falls  on  the  prin- 
cipal contractor  for  the  reason  that  the  subcontractor, 
when  he  completes  his  part  of  the  work  in  accordance 
with  the  contract,  is  entitled  to  compensation  at  the  con- 
tract price.  If  damage  to  the  work  occurs  from  any 
source  before  the  work  is  finally  accepted  by  the  owner, 
the  loss  falls  on  the  principal  contractor.  It  is  not 
claimed  that  there  is  any  clause  in  the  contract  between 
appellant  and  appellee  which  specifically  required  him  to 
go  back  over  the  work  for  the  purpose  of  repairing  dam- 
age done  after  he  had  completed  his  work.  There  was 
fitlso  a  controversy  about  the  ditching,  and  appellant  con- 
cedes that  he  had  not  completed  the  ditching,  but  claims 
that  part  of  it  was  incomplete  because  of  the  fact  that 
appellee  had  left  rock  along  the  space  where  the  ditches 
were  to  be  dug. 

Appellee  had  the  right  to  insist  on  appellant  cor- 
recting the  defects  in  his  work,  but,  inasmuch  as  the 
work  was  substantially  done  in  accordance  with  the  con- 
tract, he  could  not  rightfully  demand  anything  more,  and, 
since  his  demands  upon  appellant  were  unwarranted,  he 
can  not  claim  a  forfeiture  by  reason  of  appellant's  fail- 
ure to  correct  the  minor  defects  which  appear  to  have 
existed  in  the  work.  Appellee  is,  of  course,  entitled  to 
credit  for  the  cost  of  correcting  the  defects  in  appel- 
lant's work,  and  since  appellee  was  entitled  to  have  the 
work  done  at  the  prices  specified  in  his  contract  with  ap- 
pellant, he  is  now  entitled  to  credit  for  the  advance  costs 
which  he  was  required  to  pay  over  and  above  the  con- 
tract price. 

The  items  in  appellee's  counterclaim  must  be  divided 
into  two  classes,  one  for  the  cost  of  performing  addi- 
tional work  left  undone  by  appellant  prior  to  the  lime 
he  quit,  and  the  other  for  the  costs  of  the  completion 
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of  the  road  in  accordance  with  appellant's  contract.  The 
latter  class  of  items  must  be  excluded,  for,  since  we  have 
reached  the  conclusion  that  appellant  did  not  commit  the 
first  breach  of  the  contract,  he  is  not  liable  for  the  addi- 
tional cost  of  completing  the  road.  The  items  of  cost 
for  the  completion  of  appellant's  work  on  that  part  of 
the  road  on  which  appellee  put  on  the  asphalt  top— i.  e., 
the  stations  from  0  to  111,  inclusive — ^were  deducted  from 
appellant's  prior  estimates  and  must  therefore  be  ex- 
cluded from  the  present  consideration.  The  first  item 
in  the  list  allowed  by  the  court  is  the  sum  of  $1,042.92  for* 
additional  stone  used  in  bringing  up  the  base  of  the  road 
to  the  standard  of  the  contract.  We  are  of  the  opinion 
that  the  testimony  is  sufficient  to  show  that  this  was  nec- 
essary in  order  to  complete  the  rock  base,  but  the  court 
allowed  an  excessive  amount.  The  price  of  the  work  was 
fixed  according  to  the  quantity  of  rock  used  and  the  dis- 
tance it  had  to  be  hauled.  There  had  been  a  decided  ad- 
vance in  the  cost  of  this  kind  of  work  between  the  date 
of  appellant's  contract  and  the  date  this  work  was  done 
by  appellee  in  order  to  remedy  the  defects.  But  the  ad- 
vance was  not,  according  to  the  testimony  of  disinter- 
ested witnesses,  suflScient  to  justify  the  prices  which  ap- 
pellee charged  and  which  the  court  allowed.  For  in- 
stance, under  appellant's  contract  he  was  allowed  $1.40 
per  cubic  yard  on  a  haul  of  from  two  to  three  miles, 
whereas  appellee  charged  $3.60  per  cubic  yeard.  The 
testimony  of  disinterested  witnesses  shows  that  at  that 
time  $1.85  was  a  fair  price  for  that  work.  The  same  pro- 
portion exists  throughout  the  whole  of  appellee's  account 
for  the  cost  of  doing  tlie  additional  work.  Computing 
this  work  according  to  the  prices  fixed  in  the  testimony 
of  disinterested  witnesses,  the  amount  wliich  appellee 
should  be  allowed  is  $201.80,  and  the  allowance  will  be 
reduced  to  that  amount. 

The  next  item  allowed  by  the  chancellor  is  the  sum 
of  $3,242.90  for  **  completing  grading  and  opening 
ditches."  The  court  must  have  included  in  this  item  the 
additional  work  of  completing  the  road  after  appellant 
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quit,  for  there  is  no  testimony  to  justify  the  conclusion 
that  anything  like  that  amount  of  work  was  done  on  that 
part  of  the  road  which  appellant  had  passed  as  complete. 
All  of  this  work  was  done  on  a  yardage  basis,  and,  of 
course,  appellee  was  entitled  to  credit  for  all  the  addi- 
tional work  of  completing  that  part  of  the  road  which 
appellant  had  passed  at  the  difference  between  what  ap- 
peDant's  contract  price  was  and  the  advance  cost  of  do- 
ing it  at  that  time.  A  statement  of  the  account  made 
by  Mr.  Mashburn,  the  engineer  of  the  road  district,  shows 
that  there  were  41,336  cubic  yards  of  earth  up  to  and 
including  section  433,  and  that  appellant  had  handled 
39,397  cubic  yards  before  he  quit.  Appellee  could  only 
have  handled  the  difference  between  these  two  amounts, 
which  would  be  1,936  cubic  yards.  Appellant  was  to  be 
paid,  under  the  contract,  twenty-four  cents  per  cubic  yard 
and  it  cost  appellee,  according  to  the  testimony,  forty 
cents  per  cubic  ward  to  have  the  work  done,  a  difference 
of  sixteen  cents  per  cubic  yard,  at  which  price  appellee 
is  entitled  to  compensation.  This  would  amount  to 
$309.76,  for  which  appellee  is  entitled  to  credit.  The 
item  of  $10.80  for  culverts  is  not  contested  by  appellant. 
All  the  other  items  are  for  work  done  to  complete  that 
part  of  the  road  which  appellant  had  not  worked  on,  and 
for  the  reasons  already  stated  appellee  is  not  entitled  to 
make  any  claims  against  appellant  for  that.  The  aggre- 
gate of  the  items  for  which  we  find  appellee  is  entitled 
to  credit  is  $522.52,  which  leaves  a  balance  due  appel- 
lant of  $7,461.40,  with  interest  from  September  11,  1918, 
as  fixed  by  the  court. 

It  is  also  contended  that  the  court  erred  in  refusing 
to  sustain  appellant's  garnishment  against  the  road  dis- 
trict, and  we  are  of  the  opinion  that  this  contention 
should  be  upheld.  Oounsel  for  appellee  answer  that  this 
is  not  important  for  the  reason  that  the  court  ordered 
the  district  to  pay  the  balance  due  to  the  contractor  into 
court  and  then  ordered  it  distributed  to  the  different 
claimants  in  this  action.  But  the  record  does  not  show 
how  much  was  paid  in  under  this  order,  as  the  court 
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made  no  specific  finding  as  to  the  amount  due  to  the 
contractor;  it  can  not  be  determined  whether  there  is  a 
sufficient  amount  to  pay  appellant  the  full  amount  of  his 
debt  if  he  is  to  share  the  proceeds  pro  rata  with  the 
other  creditors.  It  therefore  becomes  material  to  adju- 
dicate the  question  of  the  right  of  appellant  to  an  equita- 
ble garnishment  of  the  funds,  for,  unless  he  obtains  prior- 
ity in  that  manner,  the  full  amount  of  his  debt  may  not  be 
recovered.  It  is  conceded  that  appellee  is  insolvent,  and 
that  appellant  has  no  other  means  of  securing  payment 
except  by  subjecting  to  its  payment  the  funds  due  from 
the  improvement  district. 

The  application  of  the  principles  announced  by  this 
court  in  the  case  of  Plummer  v.  School  District,  90  Ark. 
236,  establishes  appellant's  right  to  priority  through  the 
remedy  of  an  equitable  garnishment.  He  is,  according 
to  the  doctrine  of  that  case,  entitled  to  priority  in  pay- 
ment, because  the  commencement  of  his  action  was  prior 
in  point  of  time  to  that  of  the  other  creditors.  The  point 
is  made  that  the  amount  due  from  the  improvement  dis- 
trict is  for  the  retained  percentage.  Conceding  that  this 
is  not  subject  to  garnishment  until  the  liability  of  the 
district  for  its  payment  matures  by  the  completion  of 
the  work,  it  appears  in  this  case  that  before  the  final  de- 
cree the  work  had  been  completed  and  there  was  no  fur- 
ther reason  for  withholding  the  retained  percentage  of 
the  contract  price.  In  fact,  the  court  ordered  the  funds 
turned  into  court  and  distributed  among  the  creditors. 
Appellee  is  in  no  attitude  to  raise  the  question  that  the 
rights  of  the  improvement  district  would  be  invaded  by 
compelling  it  to  answer  a  garnishment  for  the  retained 
percentage. 

It  is  also  contended  that  the  court  erred  in  decree- 
ing the  payment  of  a  portion  of  the  costs  against  appel- 
lant, who  recovered  below  a  substantial  sum.  If  the  de- 
cree of  the  court  had  been  correct  in  adjudicating  the 
rights  of  the  parties  in  other  respects,  then  it  would 
have  been  just  and  equitable  to  impose  a  portion, 
if  not  all,  of  the  costs  on  appellant.     The  court  found 
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that  appellant  had  broken  the  contract  and  was  liable 
for  the  aggregate  amount  of  the  items  set  forth  in  ap- 
pellee's cross-complaint.  If  this  conclusion  were  found 
to  be  correct,  then  we  would  sustain  the  chancellor  in  his 
decree  for  costs,  but,  since  we  have  reached  the  conclusion 
that  appellant  did  not  break  the  contract  and  is  entitled 
to  the  recovery  of  the  contract  price  of  his  work  after 
deducting  the  cost  of  correcting  the  minor  defects,  then 
it  follows  that  he  should  not  be  required  to  pay  any  of 
the  costs  of  the  litigation.  It  comes  down  to  simply  a 
question  of  appellant  recovering  less  than  he  sued  for, 
and  that  affords  no  reason  why  he  should  not  be  entitled 
to  recover  his  costs  expended  in  the  litigation. 

The  decree  is  therefore  reversed  and  the  cause  re- 
manded with  directions  to  enter  a  decree  in  accordance 
with  this  opinion,  awarding  appellant  recovery  of  the 
amount  herein  specified  against  appellee  and  giving  his 
claim  priority  in  the  distribution  of  the  funds  paid  over 
by  the  improvement  district. 

OPINION  ON  BBHBABING. 

McCtjixooh,  C.  J.  It  is  contended  now  that,  since 
we  allowed  appellee  a  credit  of  $201.80  for  the  additional 
cost  of  hauling  and  spreading  rock  for  the  base,  we  ought 
also  to  have  allowed  him  credit  for  the  cost  of  the  rock, 
for  the  reason,  as  it  is  claimed,  that  it  was  necessary  to 
furnish  additional  rock  to  supply  the  shortage  of  earth 
in  bringing  up  the  grade  to  the  standard  provided  in  the 
contract.  We  failed  on  the  original  consideration  of  the 
case,  and  fail  now,  to  find  any  testimony  to  warrant  an 
allowance  for  the  cost  of  furnishing  additional  rock.  The 
conflict  in  the  testimony  was  to  advanced  cost  of  hauling 
and  spreading  the  rock.  The  burden  was  on  appellee  to 
prove  the  additional  cost  of  supplying  omissions  in  the 
work  of  appellant,  and  he  showed  that,  on  account  of  ad- 
vanced cost  of  labor,  he  had  to  pay  more  than  the  con- 
tract price  with  appellant,  and  he  claimed  and  was  al- 
lowed for  this  difference.  The  testimony  of  expert  en- 
gineers introduced  as  witnesses  by  appellant  was  directed 
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to  that  point.  That  was  the  point  of  controversy  between 
counsel  in  presenting  the  case  on  the  original  hearing. 
It  was  not  claimed,  as  we  understood  the  respective  con- 
tention of  counsel,  that  additional  rock  had  been  fur- 
nished, but  that  appellant  had  not  used  enough  rock  in 
the  base  and  had  not  properly  spread  it 

We  see  no  reason  now  for  changing  the  conclusion 
on  the  original  hearing. 

Again,  it  is  contended  that  the  garnishment  should 
not  have  been  sustained  for  the  reason  that  the  in- 
solvency of  appellee  was  not  proved.  Appellant's  coun- 
sel asserted  in  their  brief  that  appellee's  insolvency  was 
conceded,  and  counsel  for  appellee  did  not  dispute  the 
assertion.  W^  now  find  in  the  record  an  express  admis- 
sion of  facts  which  established  appellee's  insolvency. 
There  is  a  stipulation  to  the  effect  that  appellee  had  not 
sufficient  funds  or  property  with  which  to  discharge  his 
indebtedness  to  a  certain  creditor  to  whom  he  had  as- 
signed his  claim  under  the  contract  against  the  road  dis- 
trict. This  made  out  a  case  of  insolvency  without  other 
proof  of  that  fact.  This  was  an  equitable  garnishment, 
and  proof  of  insolvency  was  essential  to  a  resort  to  that 
remedy.  This  action  was  originally  instituted  at  law,  and 
the  garnishment  could  not  have  been  sustained,  but  the 
cause  was  transferred  to  the  chancery  court,  and  the 
remedy  of  garnishment  thus  became  available.  Hayes- 
Thomas  Grain  Co.  v.  Wilcox  Cons.  Co.,  144  Ark.  621. 

We  have  held  that  in  a  suit  in  equity  against  a  pub- 
lic agency,  such  as  a  school  district  or  an  improvement 
district,  there  may  be  a  garnishment  of  funds  of  the  dis- 
trict, and  that  in  a  suit  against  the  creditor  of  an  im- 
provement district  the  district  is  subject  to  equitable  gar- 
nishment ;  but  in  either  case  insolvency  is  the  basis  of  the 
equitable  remedy.  Plwmmer  v.  School  District,  90  Ark. 
236;  Bailee  v.  Bank  of  Cornvng,  134  Ark.  109;  Bayou  Meto 
Drainage  District  v.  Chapline,  143  Ark.  446. 

Our  attention  is  called  to  the  fact  that,  in  reversing 
and  remanding  the  cause,  we  failed  to  state,  in  express 
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wordsy  at  least,  that  the  claim  of  James  &  Echols  against 
appellant  should  be  allowed  out  of  the  funds  in  court,  as 
awarded  by  the  court.  There  was  no  controversy  between 
appellant  and  James  &  Echols  on  that  point,  and  our  di- 
rections to  the  chancery  cotirt  implied  that  that  part  of 
the  original  decree  should  be  carried  out.  It  is  so  di- 
rected now. 

The  rehearing  is  therefore  denied. 


Interstate  Business  Men's  Accident  Association 
V.  Sanderson. 

Opinion  delivered  April  11,  1921. 

1.  Appeal  and  esbob — harmless  error. — The  erroneous  admission 
in  evidence  of  a  check,  objected  to  as  being:  in  the  nature  of  a 
compromise,  was  harmless  where  it  was  apparent  that  the  check 
was  intended  to  cover  an  amount  admitted  to  be  due,  and  that 
the  jury  could  not  have  accepted  it  as  an  admission  of  liability 
for  a  greater  amount. 

2.  Insurance— RECOVERY  on  poucy— attorney's  pee. — Insured,  su- 
ing on  a  health  policy,  was  not  entitled  to  the  statutory  penalty 
and  attorney's  fee  on  recovering  an  amount  less  than  sued  for. 

Appeal  from  Miller  Circuit  Court;  George  R.  Hay- 
me,  Judge;  reversed  in  part. 

Robert  M.  Homes,  of  DesMoines,  Iowa,  and  Arnold 
&  Arnold,  for  appellant. 

1.  The  verdict  of  the  jury  is  contrary  to  the  law 
and  the  evidence.  The  law  of  this  case  is  settled  by  the 
former  appeal.  222  S.  W.  51.  The  evidence  is  not  sub- 
stantially the  same  and  is  not  sufficient  to  sustain  the 
verdict.  Appellee  Sanderson  was  not  compelled  to  re- 
main continuously  and  strictly  within  the  house  within 
the  meaning  of  the  policy  from  July  5,  1918,  to  January 
1,  1919,  and  admits  liability  for  $175.  This  case  is  not 
inconsistent  with  the  law  in  99  Me.  390;  59  Atl.  535. 

A  stipulation  in  a  policy  that  there  can  be  no  re- 
covery except  during  continuous  confinement  to  the 
house  is  reasonable  and  valid  where  the  rate  of  premium 
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is  based  on  the  nnlikelihood  of  such  confinement.  110 
N.  E.  Rep.  972.  The  policy  calls  for  no  indemnity  for 
partial  disability;  there  must  be  a  total  disability. 

2.  The  court  erred  in  giving  instruction  No.  3  for 
appellee  and  in  refusing  No.*  4  for  appellant  and  in  ad- 
mitting testimony  as  to  the  compromise.    85  Ark.  337. 

3.  It  was  error  to  render  judgment  for  the  penalty 
and  attorney's  fees.  92  Ark.  378 ;  93  Zti.  84.  Also  in  the 
amount  of  the  attorney's  fees.  Acts  1905,  c  115;  88 
Ark.  550. 

M.  E.  Sanderson,  for  appellee. 

1.  The  question  of  law  was  settled  on  the  former 
appeal.  There  is  no  error  in  the  instructions,  and  the 
verdict  is  supported  by  the  evidence. 

2.  The  penalty  and  attorney's  fees  properly  al- 
lowed.   92  Ark.  378  is  not  in  point.    17  A.  &  E.,  p.  809. 

McCuLLocH,  C.  J.  The  facts  in  this  case  are  fully 
recited  in  the  opinion  of  this  court  on  a  former  appeal 
(Interstate  Business  Men's  Acc.  Assn.  v,  Sanderson,  144 
Ark.  271,  222  S.  W.  51).  The  evidence  adduced  at  the  two 
trials  is  not  materially  different.  It  is  an  action  to  re- 
cover on  an  insurance  policy  ' '  against  loss  of  time  by  dis- 
ease not  due  to  accidental  injury. ' '  There  are  two  clauses 
in  the  policy,  one  provides  insurance  in  case  of  disability 
at  $50  per  week  for  not  exceeding  twenty-nine  weeks  '4n 
the  event  that  the  disease  shall  compel  the  insured  to  re- 
main continuously  and  strictly  within  the  house  for  a  pe- 
riod of  exceeding  two  full  weeks  and  be  under  the  con- 
stant treatment  of  a  regular  physician;"  the  other  clause 
provides  insurance  of  $15  for  the  first  week  and  $20  per 
week  for  eight  succeeding  weeks  '  *  in  the  event  the  disease 
shall  compel  the  insured  to  refrain  from  performing 
every  act  of  business  and  be  under  the  constant  treatment 
of  a  regular  physidan."  Appellee  sued  for  the  maximum 
amount,  allowed  under  the  second  clause  of  the  policy 
($175)  and  for  the  sum  of  $1,250,  being  for  twenty-five 
weeks  under  the  first  clause  of  the  policy.  There  was  a 
recovery  for  the  full  amount. 
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The  principal  contention  on  the  present  appeal  id 
that  the  evidence  is  not  sufficient  to  warrant  the  recovery 
under  the  first  clause,  in  that  it  does  not  show  that  ap- 
pellant was  confined  within  the  house  as  specified  in  the 
policy.  We  decided  on  the  former  appeal  that  the  evi- 
dence was  legally  sufficient  to  warrant  a  submission  of  the 
issue  to  the  jury,  and,  as  before  stated,  the  evidence  is 
not  materially  different  as  adduced  in  the  two  separate 
trials.  Appellant  admitted  liability  for  the  maximum 
amount  under  the  second  clause  of  the  policy,  but  the 
admission  was  based  upon  appellee's  illness  after  he  went 
to  Texas.  This  is  the  same  period  which  appellee  claims 
confinement  within  the  house,  and  for  which  the  jury  al- 
lowed the  full  amount  sued  for  under  the  confinement 
clause  of  the  policy. 

On  the  last  trial  of  the  cause  the  jury  also  allowed 
the  maximum  amount  recoverable  under  the  second  or 
nonconfinement  clause,  and  it  is  now  insisted  that  the 
testimony  is  not  legally  sufficient  to  support  the  finding 
that  appellee  was  compelled  by  illness  *Ho  refrain  from 
performing  every  act  of  business'*  prior  to  the  time  he 
went  to  Texas.  Of  course,  appellee  could  not  recover 
under  the  two  separate  clauses  for  the  same  period  of 
time,  as  it  is  obvious  from  the  language  of  the  policy  that 
liability  under  the  two  clauses  should  not  cover  the  same 
period.  After  a  careful  consideration,  we  have  reached 
the  conclusion  that  appellant  is  correct  in  its  contention 
•that  the  evidence  is  not  sufficient  to  show  that  appellee's 
disease  compelled  him  to  refrain  from  performing  every 
act  of  business.  The  evidence  shows  that  he  was  seri- 
ously ill  during  the  period  mentioned  before  he  went  to 
Texas,  but  that  he  went  to  his  place  of  business  nearly 
every  day  and  remained  there  nearly  the  whole  of  the 
business  hours  and  performed  the  usual  duties  of  his 
occupation.  It  is  true  that  this  was  done  under  adverse 
circumstances,  as  appellee  was  seriously  ill  at  the  time. 
But  the  evidence  establishes  the  fact  beyond  question 
that  appellee's  disability  at  that  time  was  partial  and 
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not  total,  and  the  policy  does  not  insure  against  partial 
disability. 

Error  of  the  court  is  assigned  in  permitting  appel- 
lee to  testify  concerning  the  tender  to  him  by  appellant 
of  a  check  drawn  for  the  sum  of  $200  in  payment  of  the 
claim.  The  ground  of  objection  is  that  the  check  was  sent 
in  the  nature  of  a  compromise,  and  for  that  reason,  un- 
der well  settled  rules  of  evidence,  the  testimony  was  in- 
competent. We  are  of  the  opinion  that  the  testimony 
was  not  competent,  but  we  think  it  was  not  prejudicial 
under  the  peculiar  circumstances  of  this  trial.  Appellant 
in  the  pleadings  admitted  liability  in  the  sum  of  $175 
under  the  second  clause  of  the  policy  for  appellee's  illness 
during  the  period- of  his  stay  in  Texas.  After  the  proof 
was  sent  in,  appellant  mailed  a  check  to  appellee  for 
$200,  accompanied  by  a  letter  which  failed  to  say  any- 
thing about  a  compromise.  Other  writing  introduced 
in  evidence  shows  that  the  check  was  made  out  for  $200 
through  mistake,  as  it  was  intended  only  to  cover  the 
maximum  under  that  clause  of  the  policy,  but  the  mis- 
take of  making  the  check  for  $200  instead  of  $175  arose 
by  reason  of  the  fact  that  appellee  held  another  policy 
under  which  the  maximum  was  two  hundred  dollars. 
It  is  clear,  therefore,  from  an  inspection  of  all  the  pa- 
pers introduced  that  appellant  did  not  offer  the  $200  as 
a  payment  in  part  of  an  amount  in  excess  of  the  maximum 
amount  allowable  under  the  nonconfinment  clause,  and 
that  the  jury  could  not  have  accepted  this  as  an  admis-  ^ 
sion  of  liability  for  a  greater  amount  than  the  maximum ' 
under  the  nonconfinement  clause.  The  error  of  the  court 
in  allowing  this  testimony  was  therefore  not  prejudicial. 

The  objection  now  urged  against  instruction  number 
three  given  by  the  court  at  the  instance  of  appellee  should 
have  been  specifically  pointed  out  at  the  time  the  instruc- 
tion was  offered,  but  it  appears  that  there  was  only  a 
general,  objection,  which  is  insufficient  to  raise  the  ques- 
tion now  presented. 

It  follows  that  the  judgment  must  be  affirmed  as  to 
the  amount  of  $1,250  recovered  under  the  first  clause  of 
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the  policy,  but  tke  judgment  for  the  additional  amount 
of  $175  imder  the  second  clause  must  be  reversed,  and, 
as  the  testimony  is  fully  developed,  it  is  necessary  to 
remand  for  a  new  trial.  This  reduction  of  the  judgment 
in  favor  of  the  appellee  is  less  than  he  sued  for,  and  he 
is  therefore  not  entitled  to  recover  the  penalty  and  attor- 
ney's fee,  and  the  judgment  for  penalty  and  attorney's 
fee  is  also  reversed. 


EoBNETT  V.  Cotton  States  Life  Insurance  Company. 

Opinion,  delivered  April  11,  1921. 

1.  Insuranck—nonpayment  of  premiums— forfeiture. — ^A  life  in- 
surance policy  based  on  the  consideration  of  the  payment  of  the 
premiums  when  they  fall  due  is  forfeitable  for  nonpayment  of 
such  premiums,  though  there  was  no  provision  in  the  policy  de- 
claring a  forfeiture  for  that  cause. 

2.  Insurance — "blub  notes"— VALronr. — "Blue  notes,"  or  notes  ac- 
cepted by  a  life  insurance  company  for  the  amount  of  premiums 
due  on  the  policy,  which  provide  for  the  continuance  of  the  policy 
in  force  until  the  due  date  of  the  notes,  are  valid. 

3.  Insurance — nonpayment  of  premium  note. — ^Where  a  "blue 
note,"  accepted  by  an  insurance  company  as  the  balance  of  a  life 
insurance  premium,  provided  that  it  was  so  accepted  on  the  ex- 
press agreement  that  if  it  was  not  paid  on  the  due  date  the  com- 
pany could  retain  the  cash  already  paid  as  compensation  for 
having  continued  the  insurance,  such  provision  was  inconsistent 
with  the  contention  that  the  cash  payment  should  be  applied  to 
extend  the  life  of  the  policy  beyond  the  due  date  of  the  note. 

4.  Insurance— otACE  for  payment  of  premium. — ^A  provision  in  a 
life  policy  giving  thirty  days'  grace  for  the  payment  of  any  pre- 
mium does  not  extend  a  similar  period  of  grace  for  the  payment 
of  a  premium  note,  accepted  by  the  company  on  condition  that 
the  policy  should  be  forfeited  if  the  note  was  not  paid  when  due. 

5.  Insurance— FORFEITURE  of  poucy— waiver. — The  fact  that  an 
insurance  company  waived  its  right  to  forfeit  the  policy  for  non- 
payment of  the  first  "blue  note"  given  by  the  insured  for  an  an- 
nual premium  when  it  fell  due  by  accepting  a  second  note  did 
not  constitute  a  waiver  of  the  right  to  forfeit  the  policy  for  non- 
payment of  the  second  note  when  it  fell  due  nor  estop  it  from 
asserting  such  forfeiture. 
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Appeal  from  Arkansas  Circuit  Court,  Northern  Dis- 
trict; W.  B.  SorrellSy  Judge;  affirmed. 

ChapUne  <&  Morrison,  for  appellant. 

The  court  erred  in  directing  £i  verdict  for  appellee. 

The  terms  of  an  insurance  contract  are  construed 
strictly  against  the  insurer,  since  the  policies  are  issued 
on  printed  forms  prepared  by  the  insurer,  and  the  in- 
sured has  no  voice  in  the  preparation.  217  S.  W.  462. 
An  insurance  company  is  not  required  to  declare  a  for- 
feiture on  the  failure  of  the  insured  to  pay  a  premium 
note  when  due,  but  the  rule  is  different  where  the  policy 
merely  provides  that  on  insured's  failure  to  pay  the  pre- 
mium within  a  specified  time  after  it  becomes  payable 
the  company  shall  be  at  liberty  to  cancel  it  without  fur- 
ther notice.  In  such  cases  the  policy  does  not  become 
void  merely  by  nonpayment  of  the  premium,  but  remains 
in  force  until  affirmative  action  is  taken  by  the  company 
to  cancel  it.  112  Ark.  171;  3  Cooley's  Briefs  on  Ins.,  p. 
2278.  The  general  rule  has  no  application  here,  for  the 
policy  contains  no  mandatory  provision,  and  no  affirmative 
action  was  taken  by  the  company  until  after  the  tender 
of  the  balance  due  on  the  premium. 

Forfeitures  are  odious  in  the  eyes  of  the  law,  and  a 
default  in  payment  of  a  life  premium  does  not  forfeit  a 
policy  where  there  is  no  stipulation  to  that  effect.  159 
m.  476 ;  6  Jones,  L.,  51  N.  C.  558 ;  7  Ohio  Dec.  118.  There 
is  no  express  stipulation  for  forfeiture  in  the  policy  be- 
cause of  failure  to  pay  the  annual  premium  on  the  date 
fixed,  nor  any  provision  of  like  import  from  which  an  in- 
ference might  be  drawn  that  a  failure  to  pay  the  premium 
ad  diem  would  automatically  cancel  or  render  the  policy 
void.  84  Neb.  682;  19  A.  &  Eng.  Ann.  Cases  59-64.  See 
93  U.  S.  24;  21 U.  S.  (1  ed.)  789.  The  poUcy  here  did  not 
lapse  but  continued  in  force  until  affirmative  action  was 
taken  to  declare  a  forfeiture,  and  none  was  ever  taken 
before  the  tender,  and  the  company  is  now  estopped. 
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The  automatio  cancellation  in  the  note  is  in  direct 
conflict  with  the  terms  of  the  policy.  Payment  of  an  an- 
nual premium  is  not  a  condition  precedent  but  subsequent 
only.  104  U.  S.  303;  144  Id.  430-51. 

Part  payment  (as  here),  accepted  by  the  company 
after  maturity,  waives  a  forfeiture.  25  Cyc.  870,  note  b. ; 
41  S.  W.  680. 

Where  there  is  a  conflict  between  the  policy  and  the 
note,  the  policy  governs.  4  Mo.  386;  36  OHa.  733;  44  L. 
R  A.  (N.  S.)  376. 

After  a  company  has  once  waived  its  right  to  de- 
clare a  forfeiture,  can  not  subsequently  avail  the  effects 
of  such  waiver.    53  Ark.  494 ;  19  Cyc.  872. 

The  evidence  shows  payment  of  the  first  and  second 
annual  premiums.  A  note  marked  paid  is  conclusive. 
104  Ark.  367.  The  tender  was  made  within  the  cus- 
tomary period  made  by  agreement  and  the  company  is 
estopped  from  declaring  the  policy  lapsed.  104  Ark. 
288;  62  Ga.  250. 

Appellant  is  entitled  to  judgment  for  the  amount 
sued  for  and  interest,  penalty  and  costs  and  attorney's 
fees.    133  Ark.  223. 

Holmes  dt  Candle  and  C.  E.  Pettit,  for  appellee. 

Appellant  complains  (1)  because  the  court  enforced 
the  provisions  of  the  **blue  note'*  and  (2)  because  the 
trial  court  did  not  hold  that  the  company  waived  the 
lapse  of  the  policy.  Our  own  court,  and  practically  all 
others,  have  decided  adversely  to  the  contentions  of  ap- 
pellant. The  **blue  note''  has  been  often  upheld.  104 
Ark.  288;  220  S.  W.  803;  89  S.  E.  445;  86  N.  E.  928;  177 
Fed.  842;  228  U.  S.  364.  See,  also,  74  Ark.  508;  75  Id. 
25;  85  Id.  ZB7. 

Wood,  J.  This  is  an  action  brought  by  the  appel- 
lant against  the  appellee  to  recover  the  sum  of  $5,000  on 
a  policy  of  life  insurance  issued  by  the  appellee  to  the 
husband  of  appellant,  and  in  which  the  appellant  was  the 
beneficiary.    The  appellant  set  up  the  policy,  alleged  the 
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death  of  the  insured  and  a  compliance  with  all  the  terms 
of  the  policy  necessary  to  create  liability  against  the  ap- 
pellee. 

The  appellee  answered  and  denied  that  the  insured 
had  complied  with  the  terms  of  the  policy  by  paying  the 
second  annual  permium,  and  set  up  that  the  policy  was 
forfeited  because  of  that  fact.  The  undisputed  testimony 
showed  the  issuance  of  the  policy  by  the  appellee  to  the 
husband  of  appellant,  and  that  the  appellant  was  the 
beneficiary  in  the  policy ;  that  the  insured  was  dead,  and 
that  the  appellant  was  entitled  to  recover  on  the  policy, 
provided  the  provisions  of  the  insurance  contract  as  to 
the  payment  of  premiums  had  been  complied,  with.  The 
testimony  on  that  issue  is  substantially  as  follows :  The 
annual  premium  on  the  policy  was  $154.  The  first  pre- 
mium was  paid.  The  second  was  due  October  19,  1919. 
At  that  time  the  insured  was  unable  to  pay  the  second 
premium,  and  he  arranged  with  the  appellee  to  extend  the 
time  for  the  payment  of  this  premium  by  paying  the  suna 
of  $14  in  cash  and  executing  a  note  for  the  balance  of 
$140,  dated  October  20,  1919,  and  payable  on  or  before 
January  1, 1920.  When  the  note  became  due,  the  insured 
was  still  unable  to  pay.  After  several  letters  had  passed 
between  the  insured  and. the  appellee  with  reference  to 
the  payment  of  the  note  evidencing  the  balance  due  on 
the  second  premium,  the  insured  paid  to  the  appellee  tne 
further  sum  of  $100  in  .cash  and  executed  the  following:' 
note:  .  .    , 

*' $42.36.  January  30, 1920. 

''On  or  before  March  1,  1920,  after  date  without 
demand  or  notice  I  promise  to  pay  ta  the  order  of  the 
Cotton  States  Life  Insurance  Company  forty-two  and 
36/100  dollars  at  its  home  oflBce  in  Tupelo,  Miss.,  value 
received,  with  interest  at  the  rate  of  six  per  cent,  per 
annum.  This  note  is  accepted  by  the  said  company  at 
the  request  of  the  maker  as  balance  on  premium  on  the 
following  express  agreement :  That,  although  no  part  of 
the  premium  due  on  the  19th  day  of  October,  1919,  on 
the  policy  No.  3103,  issued  by  said  company  on  the  life 
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of  Allie  E.  Eobnett,  has  been  paid,  the  insurance  there- 
under shall  be  continued  in  full  force  until  midrdght  of 
the  due  date  of  said  note ;  that,  if  this  note  is  paid  on  or 
before  the  date  it  becomes  due,  such  payment,  together 
with  said  cash,  will  then  be  accepted  by  said  company 
as  payment  of  said  premium,  and  all  rights  under  said 
policy  shall  thereupon  be  the  same  as  if  said  premium 
had  been  paid  when  due ;  that,  if  this  note  is  not  paid  on 
or  before  the  day  it  becomes  due,  it  shall  thereupon  au- 
tomatically cease  to  be  a  claim  against  the  maker,  and 
said  company  shall  retain  said  cash  as  part  compensation 
for  the  rights  and  privileges  hereby  granted,  and  all  rights 
under  said  policy  shall  be  the  same  as  if  said  cash  had 
not  been  paid  nor  this  agreement  made ;  that  said  com- 
pany has  duly  given  every  notice  required  by  its  rules  or 
by  the  laws  of  any  State  in  respect  to  said  premium,  and 
in  further  compensation  for  the  rights  and  privileges 
hereby  granted  the  maker  hereof  has  agreed  to  waive, 
and  does  hereby  waive,  every  other  notice  in  respect  to 
said  premium  or  this  note,  it  being  well  understood  by 
said  maker  that  said  company  would  not  have  accepted 
this  agreement  if  any  notice  of  any  kind  were  required 
as  a  condition  to  the  full  enforcement  of  all  of  its  terms/' 

After  receiving  the  above  note  the  appellee  mailed 
the  insured  the  former  note,  which  was  marked  paid.  On 
the  23d  day  of  February,  1920,  the  appellee  wrote  to  the 
insured  as  follows : 

**Your  premium  extension  note  for  $42.36  (which 
includes  accrued  interest)  given  on  account  of  policy  No. 
3103  in  this  company  will  be  due  March  1,  1920,  and  pay- 
able at  this  office.  Please  remit  promptly,  as  this  obli- 
gation provides  that  the  policy  will  lapse  unless  payment 
is  made  by  the  date  due.'* 

This  letter  was  received  at  the  postoffice  at  Almyra, 
Arkansas,  in  due  course.  The  insured  at  that  time,  how- 
ever, was  not  at  his  hime  in  Almyra,  and  the  appellant 
did  not  personally  receive  the  notice  until  March  3,  1920. 

On  March  4,  1920,  the  appellee  received  from  appel- 
lant through  one  Paul  W.  Daniels  of  Stuttgart,  Arkansas, 
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a  check  for  $42.64,  dated  March  3,  1920,  drawn  on  the 
Exchange  B^nk  of  Stuttgart,  Arkansas,  signed  by  H.  G. 
Miens,  which  was  tendered  in  payment  of  the  blue  note 
above  mentioned,  and  on  March  4,  1920,  the  appellee  re- 
turned the  check  in  a  letter  to  Daniels  which  was  received 
by  him  on  March  5,  1920.  In  the  letter  to  Daniels  the 
appellee  stated  that  it  refused  to  accept  the  check  for  the 
reason  that  the  policy  ceased  to  be  in  force  at  midnight 
on  March  1,  1920,  at  which  time  also  the  note  of  the  in- 
sured automatically  according  to  its  terms  ceased  to  be 
a  claim  against  him — that  the  policy  had  lapsed.  In  this 
letter  the  appellee  enclosed  a  blank  for  reinstatement,  and 
stated  that  it  would  be  pleased  to  reinstate  the  policy 
upon  proper  settlement  of  the  premium  and  satisfactory 
evidence  of  the  good  health  of  the  insured.  On  March 
6,  1920,  the  insured  died,  and  on  March  8,  1920,  the  ap- 
pellee first  heard  of  his  death. 

Among  others,  the  policy  contained  the  following 
provision : 

''If  any  premium  shall  not  be  paid  on  or  before  the 
date  when  due,  and  if  there  be  no  indebtedness  to  the 
company,  the  insurance  will  automatically  continue  from 
said  due  date  as  term  insurance  during  the  term,  includ- 
ing the  period  of  grace j  specified  in  column  three  (3)  of 
the  accompanying  table.  ^\ 

The  accompanying  table  showed  that,  upon  the  non- 
payment of  the  premium  when  due  at  the  end  of  one 
year,  the  insurance  was  automatically  continued  for  one 
month.  There  was  a  grace  of  one  month  for  the  pay- 
ment of  all  premiums  except  the  first.  The  policy  was 
nonforfeitable  from  the  date  of  issue  except  ^r  nonpay- 
ment of  premiums.  The  payment  of  premiums  in  ad- 
vance on  the  19th  day  of  October  of  every  year  continued 
the  policy  in  force  during  the  life  of  the  insured  for 
twenty  years,  after  which  the  policy  was  continued  dur- 
ing the  life  of  the  insured  without  further  payment.  The 
plan  of  premium  payments  could  be  changed  so  that  pre- 
miums might  be  paid  in  quarterly  or  semi-annual  install- 
ments, or  changed  from  such  form  to  annual,  on  any  an- 
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niversary  of  the  policy  by  application  in  writing  to  the 
home  office  of  the  company.  In  case  of  default  in  the 
payment  of  any  premium  or  interest  the  company  would 
reinstate  the  policy  at  any  time  *  *  *  upon  written  appli- 
cation by  the  insured  to  the  company  at  its  home  office 
with  evidence  of  insurability  satisfactory  to  the  company 
and  the  payment  of  all  premiums  that  would  have  been 
paid  in  the  intervening  time  if  no  default  had  been  made, 
etc.  The  policy  had  no  cash  reserve  or  loan  value  until 
after  the  beginning  of  the  third  policy  year. 

The  court  instructed  the  jury  over  the  objection  of 
appellant  to  return  a  verdict  in  favor  of  the  appellee,  to 
which  ruling  the  appellant  duly  excepted.  The  verdict 
was  returned  as  directed,  and  a  judgment  was  rendered 
in  favor  of  the  appellee  from  which  is  this  appeal. 

While  there  is  no  provision  in  the  policy  expressly 
declaring  a  forfeiture  or  that  the  policy  3hall  lapse  or  be 
null  and  void  in  case  of  the  nonpayment  of  premiums  at 
their  due  dates,  yet  the  various  provisions  of  the  policy 
concerning  the  payment  of  premiums  show  clearly  that 
such  payments  at  the  date  when  due  were  essential  to  the 
continuance  of  the  contract  of  insurance.  These  payments 
were  a  consideration  for  the  contract,  and,  unless  they 
were  made  at  the  time  specified  therein  or  their  payment 
at  such  time  waived  by  the  appellee,  there  was  no  en- 
forceable contract  of  insurance  beyond  the  term  provided 
for  in  the  policy.  The  first  premium  was  paid,  and  un- 
der the  policy  tiie  insurance  automatically  continued  for 
one  month  after  the  due  date  of  the  second  premium, 
whether  such  premium  was  paid  or  not.  Beyond  this 
term,  inasmuch  as  the  policy  at  that  time  had  no  cash 
reserve  or  loan  value,  whether  or  not  the  insurance  was 
to  continue  and  for  how  long  until  the  second  premium 
was  paid,  was  a  matter  purely  to  be  determined  by  the 
contract  between  the  parties,  if  they  entered  into  a  con- 
tract concerning  it.  This  they  did  by  the  execution  on 
the  part  of  the  insured,  and  the  acceptance  on  the  part  of 
the  company,  of  what  is  commonly  known  in  insurance 
terminology  as  ''blue  notes."    The  validity  of  these  blue 
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notesy  or  notes  of  like  character,  providing  for  the  ex- 
tension of  time  of  the  payment  of  premiums  and  the  con- 
tinuance of  the  insurance  contract  during  such  time,  have 
been  frequently  recognized  and  upheld  by  our  own  and 
other  courts.  Citizens'  National  lAfe  Ins.  Co,  v.  Morris, 
104  Ark.  288;  N.  Y.  Life  Ins.  Co.  v.  Allen,  143  Ark.  143. 
See,  also,  Americcm  Life  Ins.  Co.  v.  Hornhargery  85  Ark. 
337 ;  Fidelity  Mutual  Life  Ins.  Co.  v.  Bussell,  75  Ark.  25 ; 
Jefferson  Mutual  Life  Ins.  Co.  v.  Murray,  74  Ark.  508; 
Slocum  v.  N.  Y.  Life  Ins.  Co.,  228  U,  S.  364;  N.  Y.  Life 
Ins.  Co.  v.  Slocum,  177  Fed.  842;  White  v.  N.  Y.  Life  Ins. 
Co.,  86  N.  E.  (Mass.),  928;  Hudson  v.  Knickerbocker  Life 
Ins.  Co.,  28  N.  J.  Eq.  167 ;  Simms  v.  Jefferson  Standard 
Life  Ins.  Co.,  89  S.  E.  445.  It  would  unduly  extend  this 
opinion,  and  it  is  not  necessary,  to  review  here  the  various 
cases  cited  by  learned  counsel  in  their  excellent  briefs  to 
support  their  respective  contentions. 

The  blue  note  set  forth  in  the  statement  evidences 
the  contract  between  the  parties  for  the  extension  of  the 
time  for  the  payment  of  the  second  premium.  The  in- 
sured signed  the  blue  note  and  was  bound  by  it&  terms. 
The  undisputed  testimony  shows  that  the  insured  did  not 
comply  with  its  terms,  and  therefore  the  appellee  is  not 
liable  unless  it  waived  noncompliance  on  the  part  of  the 
insured,  or  by  its  conduct  has  estopped  itself  from  claim- 
ing that  the  policy  was  not  in  force  at  the  time  of  the  in- 
sured's death.  While  the  note  recites  on  its  face  that 
it  is  accepted  by  the  company  *'as  balance  on  premium," 
its  further  recitals  show  that  it  was  so  accepted  upon  the 
^* express  agreement"  that,  if  the  note  was  paid  on  or 
before  the  date  it  became  due,  such  payment  of  the  note 
together  with  the  cash  previously  paid  would  be  accepted 
by  the  company  as  the  payment  of  the  premium ;  but,  if 
the  note  was  not  paid  on  or  before  the  due  date,  then  the 
company  was  to  retain  the  cash  already  paid  as  com- 
pensation for  having  continued  the  insurance,  notwith- 
standing the  failure  to  pay  the  premium,  from  the  time 
the  premium  was  due,  October  19,  1919,  tmtil  the  due 
date  of  the  note,  March  1,  1920. 
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The  contract  was  one  which  the  parties  had  the  right 
to  make,  and  it  is  certainly  unambiguous  in  its  provisions. 
In  White  v.  New  York  Life  Ins.  Co.,  supra,  the  Supreme 
Court  of  Massachusetts,  in  construing  a  note  which  in 
principle  can  not  be  distinguished  from  the  note  in  con- 
troversy, said:  **The  note  was  not  paid,  and  for  that 
reason  by  virtue  of  the  agreement  it  ceased  to  be  a  claim 
against  the  maker.  The  $31.25  in  cash  was  treated  as  a 
consideration  for  the  privilege  which  the  insured  had  en- 
joyed, and  the  rights  of  botfi  parties  with  reference  to 
the  policy  were  precisely  the  same  as  if  this  note  had 
never  been  given  and  the  payment  in  cash  had  never  been 
made.*'  See,  also,  to  the  same  effect,  Simms  v.  Jefferson 
Standard  Life  Ins.  Co.,  supra. 

The  appellant  contends  that  the  $114  cash  received 
by  the  appellee  should  be  considered  as  a  part  payment 
on  the  annual  premium,  but  this  contention  is  contrary 
to  the  provisions  of  the  blue  note  in  controversy  as  we 
construe  it.  Appellant  further  contends  that,  if  he  is  mis- 
taken as  to  this,  then  the  $114  cash  should  at  least  be 
applied  as  a  quarterly  or  semi-annual  payment  in  order 
to  extend  the  life  of  the  policy.  But  this  contention  is 
likewise  contrary  to  the  provisions  of  the  blue  note  as  well 
as  to  the  provision  of  the  policy,  which  provides  that  the 
plan  of  premium  payments  can  be  changed  to  quarterly 
or  semi-annual  payments  by  application  of  the  insured  in 
writing  to  the  home  office  of  the  company.  This  was  not 
done.  Besides,  the  parties  have  expressly  provided  in 
the  blue  note  that  the  cash  received  should  be  considered, 
in  the  event  of  the  nonpayment  of  the  note,  as  part  com- 
pensation or  consideration  for  continuing  the  insurance 
and  the  rights  and  privileges  of  the  insured  under  the 
policy  during  the  period  of  extension. 

Counsel  also  contend  that  the  provision  of  the  policy 
allowing  one  month's  grace  for  the  payment  of  premiums 
would  have  the  effect  of  extending  the  time  for  the  pay- 
ment of  the  premium  one  month  after  the  due  date  of  the 
blue  note.  But  this  contention  can  not  be  sustained  for 
the  reason  that  the  blue  note  covers  the  provision  for 
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grace  contained  in  the  policy  and  extends  the  time  for 
the  payment  of  premiums  for  longer  than  one  month. 
See  Bcmk  of  Commerce  v.  N.  Y.  Life  Ins.  Co.,  54  S.  E. 
643;  Missouri  State  Life  Ins.  Co.  v.  Fry,  130  Ark.  424. 

The  only  remaining  question  then  is,  Did  the  appel- 
lee waive  the  nonpayiiient  of  the  blue  note  when  it  was 
due,  or  has  it  by  its  conduct  estopped  itself  from  setting 
up  that  the  note  was  not  paid?  The  testimony  shows 
that,  at  the  request  of  the  insured,  about  the  time  the  sec- 
ond premium  became  due  the  appellee  allowed  the  insured 
to  pay  the  sum  of  $14  in  cash  and  to  execute  a  blue  note 
for  the  balance  of  the  second  premium  similar  to  the  one 
above  set  forth,  extending  the  time  for  the  payment  of 
the  premium  to  January  1,  1920,  and  after  this  note  be- 
came due  the  insured  and  the  appellee  had  considerable 
correspondence  concerning  it,  which  finally  resulted  in 
the  execution  of  the  second  blue  note.  The  correspond- 
ence with  reference  to  the  first  blue  note  and  the  execu- 
tion of  the  last  blue  note  undoubtedly  show  that  the  ap- 
pellee waived  the  payment  of  the  first  blue  note  when  the 
same  was  due  and  extended  the  time  of  the  payment  of 
the  second  premium  until  March  1,  1920,  as  expressed 
in  the  last  blue  note  upon  the  terms  therein  specified.  But 
because  the  appellee  waived  the  nonpayment  of  the  first 
blue  note  and  further  extended  the  time  of  the  payment 
of  the  second  premium  to  March  1,  1920,  as  evidenced  by 
the  last  blue  note,  is  no  reason  for  saying  that  the  appel- 
lee waived  the  nonpayment  of  the  last  blue  note  at  the 
time  same  was  due,  or  that  its  conduct  with  reference  to 
the  prior  blue  note  was  such  as  to  justify  the  insured  in 
believing  that  the  appellee  would  not  insist  upon  the  pay- 
ment of  the  second  blue  note  at  the  time  same  was  due, 
and  that  its  conduct  was  such  as  to  justify  him  in  failing 
to  pay  this  note  when  it  was  due.  On  the  contrary,  while 
the  appellee  was  not  required  to  notify  the  insured  of  the 
date  when  this  note  was  due,  it  nevertheless  did  write  to 
him  on  February  23,  stating  in  the  letter  that  the  note 
would  be  due  March  1, 1920,  and  requesting  him  to  remit 
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promptly,  as  his  obligation  provided  that  **the  policy 
will  lapse  unless  payment  is  made  by  the  date  due.** 

In  Citizens'  Life  Ins.  Co.  v.  Morris,  supra,  we  quoted 
from  Mr.  Cooley,  as  follows:  ** Indulgence  on  one  or 
two,  or  a  very  few,  occasions  is  certainly  insufficient  to 
show  a  custom  or  course  of  dealing  which  will  justify  the 
insured  in  believing  that  indulgence  will,  as  a  matter  of 
course,  be  granted  as  to  subsequent  premiums."  When 
the  company  extended  the  period  of  grace  for  the  pay- 
ment of  the  second  premium  as  provided  in  the  first  blue 
note  and  then  again  extended  the  time  for  the  payment 
of  such  premium  as  provided  in  the  second  blue  note,  the 
insured  presumably  was  in  good  health;  at  least  there 
was  nothing  in  the  record  to  the  contrary.  But  the  in- 
sured died  a  few  days  after  the  due  date  of  the  last  blue 
note,  and  the  testimony  shows  that  he  was  sick  three 
weeks  before  he  died,  so  he  must  have  been  critically  ill 
at  the  time  the  last  blue  note  was  due. 

The  continuance  of  the  policy  under  the  provisions 
of  the  first  blue  note  on  the  failure  to  pay  the  second 
premium  when  due,  and  likewise  upon  the  failure  to  pay 
the  first  blue  note  when  it  became  due,  the  insured  then 
being  in  good  health,  certainly  would  not  estop  the  ap- 
pellee from  refusing  to  continue  the  policy  when  the  sec- 
ond blue  note  became  due,  at  which  time  the  insured  was 
seriously  ill.  Thompson  v.  Ins.  Co.,  104  U.  S.  259.  See, 
also,  Thompson  v.  Fidelity  Mutual  lAfe  Ins.  Co.,  L.  R.  A. 
(N.  S.)  1041.  It  follows  that  the  ruling  of  the  court  in 
directing  a  verdict  in  favor  of  the  appellee  is  correct,  and 
the  judgment  is  therefore  affirmed. 


Faib  Store  No.  32  v.  Hadley  Milling  Company. 
Opinion  delivered  April  11, 1921. 

Apfbal  and  ibrob— credibility  op  witness. — ^The  credibility  of 
a  witness,  whose  testimony  in  the  present  case  is  contradicted 
by  his  testimony  in  a  prior  scdt,  is  for  the  Jury,  and  not  the 
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2.  Appeal  and  ebror— verdict. — It  is  only  where  the  facts  proved 
in  evidence  are  contrary  to  some  well-known  law  of  nature  or 
mathematics  and  the  like  that  it  is  demonstrated  beyond  contro- 
versy that  the  verdict  is  based  on  what  is  untrue,  and  what  can 
not  be  true;  in  such  cases  the  Supreme  Court  will  declare  as  a 
matter  of  law  that  the  testimony  is  not  legally  sufficient  to  war- 
rant the  verdict. 

3.  Appeal  and  error— verdict. — ^Where  the  testimony  in  a  case  re- 
lated to  matters,  situations  and  conditions  which  might  or  might 
not  have  existed,  the  evidence  in  regard  thereto  is  of  a  substan- 
tial character,  and  sufficient  to  support  a  verdict. 

4.  Evidence— PAROL  evidencb  ruu:. — In  a  suit  by  a  seller  of  flour 
for  the  buyer's  breach,  where  the  contract  was  partly  written 
and  partly  printed,  one  of  its  terms  reciting,  ''Specifications  one 
week  before  date  of  shipment,"  parol  evidence  for  defendant  buyer 
that  the  contract  was  not  to  become  binding  unless  the  specifica- 
tions were  made  by  it  was  inadmissible  as  varying  the  written 
contract. 

5.  New  trial — newly  discovered  evidence — ^dili^^^ce. — In  an  ac- 
tion by  the  seller  of  flour  for  the  buyer's  breach,  it  was  not  an 
abuse  of  discretion  to  deny  the  defendant  a  new  trial  for  newly 
discovered  evidence  where  defendant  had  notice  of  the  evidence 
two  months  before  the  trial,  and  did  not  exercise  due  diligence 
in  procuring  it. 

Appeal  from  Lonoke  Circuit  Court;  Geo,  W.  Clark, 
Judge ;  aflSrmed. 

statement  of  facts. 

The  Hadley  Milling  Company  sued  the  Fair  Store 
No.  32  to  recover  damages  in  the  sum  of  $148.50  for  the 
breach  of  a  contract  for  the  sale  of  flour  by  the  former 
to  the  latter. 

The  parties  entered  into  a  written  contract  for  the 
sale  of  the  flour,  which  reads  as  follows : 

**  Contract  between  the  Hadley  Milling  Company, 
Olathe,  Kansas,  and  ship  to  Fair  Store  at  England,  Ark- 
ansas : 

When,  30  days,  f .  o.  b 

Terms :    Arrival  draft,  B.  L.  attached. 
Through,  Bank  of  England. 

No.  bbls.  Brand.  Size  Pkg.  Price 

210  White  Rose  Basis  48  11.30 

*  *  Specifications  one  week  before  date  of  shipment. 
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"**  These  goods  are  sold  at  prices,  on  temis,  and  time 
of  shipment  specified  above,  and  are  not  subject  to  change 
or  countermand  without  the  written  consent  of  both  par- 
tieil  Should  either  party  refuse  to  fulfill  their  part  of 
this  transaction,  the  other  party  shall  buy  or  sell  as  the 
case  may  be,  charging  the  loss  to  the  defaulting  party. 
No  verbal  conditions  or  modifications  are  valid.  Ship- 
ping instructions  to  be  furnished  ten  days  before  shipping 
date.  This  order  is  subject  to  confirmation  by  tEe  Had- 
ley Milling  Company  at  their  Olathe  office. 

*'The  Fair  Store  No.  32,  Buyer, 

''C.  R.  Wood,  Salesman.^' 

The  plaintiff  company  received  the  order  and  con- 
firmed it. 

The  defendant  refused  to  send  in  specifications  to 
the  plaintiff.    Hence  this  lawsuit. 

The  jury  returned  a  verdict  for  the  plaintiff,  and 
from  the  judgment  rendered  the  defendant  has  appealed. 

Troy  Pace,  for  appellant. 

1.  There  is  a  total  lack  of  evidence  to  support  the 
verdict. 

2.  Before  an  instrument  of  writing  as  evidencing  a 
contract  becomes  binding  and  enforceable,  it  must  have 
been  executed  and  delivered  as  a;  completed  contract. 
Parol  evidence  is  admissible  to  show  that  a  writing 
signed  and  delivered  for  the  purchase  of  goods  was  not 
in  fact  signed  and  delivered  as  a  completed  contract, 
but  was  conditional  only.  Our  court  so  holds,  and  it  is 
sustained  by  the  great  weight  of  authority.  100  Ark. 
360;  225  S.  W.  326;  140  Id.  132;  48  S.  E.  768.  See,  also, 
82  N.  W.  258;  104  Mo.  549;  104  N.  W.  1069;  50  S.  E.  262; 
75  Pac.  643;  71  Aul  St.  235.  The  writing  was  ambigu- 
ous, and  parol  testimony  was  admissible. 

Morris,  Morris  dk  Williams,  for  appellee. 

1.  The  evidence  fully  sustains  the  verdict. 

2.  Th6  general  rule  as  to  the  measure  of  damages 
was  properly  applied  here.    92  Ark.  116.    A  new  trial 
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was  properly  refused,  as  the  verdict  is  not  against  the 
clear  preponderance  of  the  evidence.  6  Ark.  86;  94 
Id.  567. 

3.  Where  the  contract  provides  for  the  buyer  to 
famish  shipping  instructions,  his  failure  to  do  so  con- 
stitutes a  breach  of  contract  and  excuses  the  seller  from 
making  shipment.  207  S.  W.  72;  1  N.  Y.  Supp.  351;  50 
N.  H.  307;  126  DL  294;  75  S.  W.  959;  89  Id.  544. 

Habt,  J.  (after  stating  the  facts).  It  is  first  con- 
tended that  there  is  no  substantial  evidence  to  support 
the  verdict  as  to  the  amount  of  damages  sustained  by  the 
plaintiff. 

The  contract  provided  that,  should  either  party  re- 
fuse to  fulfill  it  on  his  part,  the  other  should  buy  or  sell, 
as  the  case  might  be,  charging  the  loss  to  the  defaulting 
party.  Thus  the  contract  itself  fixed  the  method  of  as- 
certaining the  damages  resulting  from  a  breach  of  it. 

The  plaintiff  is  a  corporation.  Its  secretary  and 
treasurer  gave  his  deposition  in  the  case,  and  testified 
that  the  plaintiff  purcha^d  wheat  with  which  to  manu- 
facture the  flour  that  it  had  contracted  to  sell  to  the 
defendant;  that  the  same  was  manufactured  into  flour 
and  sold  to  other  parties  at  a  loss  of  $148.50.  He  gave 
the  names  of  the  firms  to  which  the  flour  was  sold,  the 
amount  purchased  by  each  firm,  and  their  places  of  busi- 
ness. 

Prior  to  bringing  this  suit,  the  plaintiff  had  assigned 
its  claim  to  another  person,  and  the  assignee  had  brought 
suit  on  the  claim.  The  treasurer  of  the  plaintiff  gave  his 
deposition  to  be  used  on  the  trial  of  that  case.  In  it  he 
testified  that  the  plaintiff  had  purchased  wheat  with 
which  to  fill  the  order  of  the  defendant  at  the  time  it  ac- 
cepted the  order,  but  that  the  wheat  was  held  in  the  ele- 
vator and  sold  on  December  12, 1917.  He  said  that  it  was 
never  manufactured  into  flour  at  all.  Subsequently  that 
suit  was  dismissed,  and  the  present  one  instituted. 

On  his  cross-examination  in  the  present  case  the  wit- 
ness was  asked  to  explain  the  inconsistency  between  his 
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testimony  as  shown  by  the  two  depositions.  He  at- 
tempted to  explain  the  inconsistency  between  them,  but 
his  explanation  is  not  satisfactory. 

It  can  not  be  said,  however,  that  his  testimony  in  the 
present  case  has  no  probative  force.  His  credibility  was 
a  question  for  the  jury,  and  they  might  have  believed 
his  testimony  in  the  present  case,  and  disbelieved  his  tes- 
timony in  the  former  case.  It  is  only  where  the  facts 
proved  in  evidence  are  contrary  to  some  well  known  law 
of  nature  or  mathematics  and  the  like  that  it  is  demon- 
strated beyond  controversy  that  the  verdict  is  based  upon 
what  is  untrue,  and  what  can  not  be  true.  In  such  cases 
the  court  will  declare  as  a  matter  of  law  that  the  testi- 
mony is  not  legally  sufficient  to  warrant  the  verdict. 
Where  the  testimony  relates  to  matters,  situations  and 
conditions  which  might  or  might  not  have  existed,  the 
evidence  in  regard  thereto  is  of  a  substantial  character, 
and,  if  believed  by  the  jury,  is  sufficient  to  support  the 
verdict.    St.  L.  S.  W.  By.  Co.  v.  Ellemoood,  123  Ark.  428. 

Counsel  for  the  defendant  offered  to  prove  at  the 
trial  that  the  contract  sued  on  was  not  signed  by  the  de- 
fendant and  delivered  to  the  salesman  of  the  plaintiff  as 
a  completed  contract,  but  that  it  was  delivered  to  the 
agent  of  the  plaintiff  upon  an  agreement  between  such 
agent  and  the  defendant  that  the  contract  was  not  to  be- 
come binding  until  and  unless  specifications  of  the  ship- 
ment of  the  flour  were  made. 

The  court  excluded  this  testimony  from  the  jury, 
and  the  ruling  of  the  court  is  now  assigned  as  error  call- 
ing for  a  reversal  of  the  judgment. 

To  support  his  contention,  counsel  relies  on  the  cases 
of  America/n  Sales  Book  Co.  v.  Whitaker,  100  Ark.  360, 
and  Standard  Sewing  Machine  Co.  v.  Bainwater,  146 
Ark.  81.  We  do  not  think  that  either  of  those  cases 
has  any  application  to  the  case  at  bar.  In  the  first  men- 
tioned case,  appellee  was  permitted  to  prove  that  there 
was  a  parol  agreement  that  he  could  return  the  goods  in 
the  event  they  did  not  prove  to  be  satisfactory  after  a 
thirty-days'  trial.    It  was  objected  that  such  testimony 
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would  add  to  or  vary  the  terms  of  the  written  contract. 
The  court  held,  however,  that  it  was  competent  to  show 
by  parol  testimony  that  it  was  understood  between  the 
parties  that  the  written  instrument,  although  signed, 
should  not  be  a  binding  contract  until  certain  precedent 
conditions  should  be  fulfilled.  In  other  words,  the  court 
said  that  the  parol  testimony  was  admissible  to  show  that 
the  written  instrument  was  not  delivered  as  a  concluded 
contract,  but  was  to  be  held  pending  the  thirty  days*  trial 
of  the  goods  to  ascertain  if  they  were  satisfactory.  In 
the  latter  case  the  parol  testimony  was  admitted  to  show 
that  the  sale  was  not  unconditional,  but  that  there  was 
a  writing  attached  to  the  signed  contract,,  making  it  a 
conditional  contract.  Under  the  terms  of  the  condition 
referred  to,  the  seller  agreed  to  put  on  a  sewing  machine 
sale  for  the  buyer  and  help  the  buyer  until  all  the  ma- 
chines were  sold  satisfactory  to  him.  It  was  further 
agreed  to  remove  all  machines  unsold  after  sixty  days. 

It  will  be  observed  that  in  neither  of  these  cases  did 
the  parol  testimony  tend  to  contradict  or  vary  the  terms 
of  the  written  agreement.  It  only  tended  to  show  that 
the  sale  was  not  an  unconditional  one,  but  was  made  upon 
the  conditions  shown  by  the  parol  evidence. 

In  the  present  case  the  record  shows  an  essentially 
different  state  of  facts.  The  contract  was  partly  writ- 
ten and  partly  printed.  One  of  the  written  terms  was  the 
following :  *  *  Specifications  one  week  before  date  of  ship- 
ment.'* The  parties  wrote  this  into  the  contract,  and  the 
evident  purpose  was  to  provide  that  the  specifications 
should  be  a  part  of  the  contract,  and  that  they  should  be 
given  to  the  plaintiff  one  week  before  the  plaintiff  was  re- 
quired to  ship  the  goods.  To  allow  the  defendant  to 
prove  by  parol  evidence  that  the  contract  was  not  to  be- 
come binding  **  until  and  unless  specifications  of  the  ship- 
ment of  flour  were  made"  would  be  to  contradict  or  vary 
the  terms  of  the  written  contract.  The  written  contract 
having  provided  that  specifications  should  be  made,  it  is 
evident  that  this  provision  of  the  contract  would  be  va- 
ried by  allowing  the  defendant  to  prove  that  the  contract 
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was  not  to  become  a  binding  one  unless  the  specifications 
were  made  by  it.  Therefore,  the  offered  testimony  came 
within  the  well-known  rale  that  parol  evidence  should 
not  be  admitted  to  contradict  or  vary  a  written  contract 
and  the  court  properly  refused  to  allow  it  to  go  before 
the  jury. 

It  is  also  insisted  that  the  court  erred  in  not  granting 
a  new  trial  on  account  of  newly  discovered  evidence.  The 
secretary  of  the  plaintiff  company  testified  at  the  tria! 
that  the  flour  intended  for  the  defendant  was  sold  at  a 
loss  on  certain  days  to  certain  other  firms  by  its  travel- 
ing salesman.  The  newly  discovered  testimony  was  to 
the  effect  that  this  traveling  salesman  would  testify  that 
the  flour  sold  to  the  firms  mentioned  above  was  sold  by 
him  to  them  in  the  usual  course  of  business,  and  that  it 
was  not  the  flour  intended  for  shipment  to  the  defendant. 

The  deposition  of  the  secretary  of  the  plaintiff  was 
taken  on  the  14th  day  of  June,  1920,  and  the  trial  of  the 
case  was  had  on  the  16th  day  of  August,  1920.  The  de- 
fendant's place  of  business  was  at  England,  Arkansas, 
and  the  trial  was  had  at  Lonoke,  Arkansas.  Each  place 
was  only  about  twenty  miles  from  Little  Rock,  where  the 
traveling  salesman  referred  to  resided.  He  was  well 
known  to  the  manager  of  the  defendant.  The  defendant 
was  put  on  notice  as  to  the  plaintiff's  claim  in  the  matter 
when  the  deposition  of  its  secretary  was  taken  on  the 
14th  day  of  June,  1920.  Therefore,  it  had  two  months 
within  which  to  ascertain  the  truth  about  the  matter. 
This  it  could  easily  have  done  by  talking  with,  or  writing 
to  the  traveling  salesman  of  the  plaintiff  at  Little  Rock. 
Not  having  done  so,  the  defendant  can  not  be  said  to 
have  exercised  due  diligence  in  the  matter.  It  is  not  even 
shown  by  this  evidence  was  not  discovered  before  the 
trial.  !    ] 

Therefore,  the  trial  court  did  not  abuse  its  discretion 
in  refusing  the  defendant  a  new  trial  on  this  account. 
Hughes  v.  Selasticm  County  Bank,  129  Ark.  218 ;  Wehh 
V.  Kansas  City  Southern  Ry.  Co.,  137  Ark.  107 ;  WUliams 
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V.   Williams,   112  Ark.   507;  Dickie  v.   Henderson,  95 
Ark.  78. 

We  find  no  reversible  error  in  the  record,  and  the 
judgment  will  be  affirmed. 


Smith  v.  Mabebby. 
Opinion  delivered  April  11,  1921. 

1.  Curtesy— husband's  estate. — Upon  the  death  of  a  wife,  her  hus- 
band became  tenant  by  the  curtesy  of  her  land  for  his  life. 

2.  A0VEBSB  POSSESSION— LIFE  TENANT  AND  REMAINMSMAN.— The  pos- 
session of  a  husband  as  tenant  by  the  curtesy,  or  of  his  grantee, 
is  not  adverse  to  the  wife's  heirs,  and  limitation  does  not  run 
against  such  heir  until  the  death  of  the  life  tenant. 

8.  Adverse  possession  —  conveyance  by  life  tenant.— An  at- 
tempted conveyance  by  a  life  tenant  of  the  fee  does  not  work  a 
forfeiture  of  the  life  estate  or  start  limitations  running  against 
the  owners  of  the  reversion. 

4.  Lux  ESTATE— LACHES  OP  LIFS  tsnaKt.— The  laches  of  a  tenant  by 
the  curtesy  would  not  prevent  recovery  of  the  land  by  the  wife's 
heirs  after  the  death  of  the  life  tenant. 

5.  Equity  —  laches. — ^The  doctrine  of  laches  has  no  application 
where  the  plaintiffs,  though  suing  in  equity,  are  not  seeking 
equitable  relief,  and  the  action  is  not  barred  by  the  statute  of 
limitations. 

Appeal  from  Woodruff  Chancery  Court,  Southern 
District;  A.  L,  Hut  chins,  Chancellor;  affirmed. 

statement  of  facts. 

A.  F.  Maberry  brought  an  action  in  the  circuit  court 
against  Ira  Smith  and  Christine  Nelson  to  recover  forty 
acres  of  land  situated  in  Woodruff  County,  Arkansas. 

The  defendants  answered,  setting  up  title  in  them- 
selves, pleaded  the  statute  of  limitations,  and  invoked  the 
doctrine  of  laches.  They  asked  that  the  cause  be  trans- 
ferred to  the  chancery  court,  which  was  done. 

After  the  cause  was  transferred  to  equity,  it  was 
tried  upon  an  agreed  statement  of  facts,  as  follows: 

On  October  1,  1845,  the  land  in  controversy  was 
granted  by  the  United  States  to  Charles  Newman  and  a 
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patent  was  issued  to  him.  On  October  2,  1865,  after  his 
death  intestate,  the  heirs  of  Charles  Newman  conveyed 
said  land  to  Elizabeth  Newman.  Elizabeth  Newman 
married  Thos.  J.  Bentley  and  died  in  1866,  leaving  sur- 
viving her  Thos.  J.  Bentley,  her  husband,  and  her  infant  ■ 
daughter,  who  was  the  issue  of  said  marriage,  and  who 
is  now  Ada  Bentley  Morrison.  Thos.  J.  Bentley  died  on 
the  25th  day  of  July,  1919.  On  the  24th  day  of  January, 
1919,  Ada  Bentley  Morrison  executed  a  special  warranty 
deed  to  said  land  to  A.  F.  Maberry.  The  deed  recites 
that  it  is  made  in  lieu  of  a  lost  deed,  dated  August,  1884. 
Some  time  prior  to  1876,  J.  W.  Aiken  went  into  possession 
of  said  land,  claiming  to  be  the  owner  thereof,  and  re- 
mained in  possession  until  his  death,  about  the  first  of  the 
year  1876. 

On  May  2,  1876,  the  probate  court  ordered  the  ad- 
ministrator of  the  estate  of  J.  W.  Aiken,  deceased,  to  sell 
the  land  for  the  purpose  of  paying  the  debts  of  his  es- 
tate. There  were  no  bidders  at  the  first  sale,  and  the 
land  was  duly  advertised  for  sale  again  in  the  manner 
provided  by  statute.  Thos.  J.  Bentley  became  the  pur- 
chaser at  said  sale  upon  paying  the  purchase  price 
thereof,  and  on  April  27,  1877,  the  administrator  exe- 
cuted to  him  a  deed  to  the  land.  Subsequently  Thos  J. 
Bentley  and  wife  executed  a  warranty  deed  to  said  land 
to  DeWitt  C.  Ashley,  which  was  duly  filed  for  record. 
DeWitt  C.  Ashley  and  wife,  by  warranty  deed,  conveyed 
said  land  to  William  Hysmith,  and  this  deed  was  duly 
filed  for  record.  William  Hysmith  died  in  1885,  and  his 
wife  became  administratrix  of  his  estate.  The  probate 
court  granted  her  an  order  to  sell  the  land  for  the  pur- 
pose of  paying  the  debts  of  her  deceased  husband.  E. 
Copeland  became  the  purchaser  at  said  sale,  and  the  sale 
was  duly  approved  by  the  court.  E.  Copeland  conveyed 
the  land  to  Jane  Hysmith  and  she  died  in  June,  1900. 
Under  the  terms  of  her  will,  the  land  was  devised  to 
Christine  Nelson,  Ira  Smith  and  others,  who  in  turn  con- 
veyed their  interests  to  Christine  Nelson  and  to  Ira 
Smith.    Ira  Smith  and  Christine  Nelson  took  possession 
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of  the  land  in  1904,  and  have  been  in  possession  of  it  ever 
since.  Their  grantors  have  been  in  possession  of  it  since 
1876  up  to  that  time. 

The  chancellor  found  that  the  plaintiff,  A.  F.  Ma- 
berry,  has  the  legal  title  to  the  land  and  was  entitled  to 
the  immediate  possession  thereof.  It  was  decreed  that 
Said  plaintiff  have  and  recover  from  the  defendants,  Ira 
Smith  and  Christine  Nelson,  said  land  and  his  costs. 

The  defendants  have  appealed. 

Bogle  &  Sharp,  for  appellants. 

1.  Plaintiflf  in  ejectment  must  recover  on  the 
strength  of  his  own  title  and  not  upon  the  weakness  of 
defendant's.  76  Ark.  244,  477.  Elizabeth  Newman  was 
married  to  Thos.  J.  Bentley  in  1865  and  died  in  1866, 
leaving  surviving  her  husband  and  one  child,  Ada.  This 
was  prior  to  the  Constitution  of  1868  and  of  1874  and 
under  the  common  law.  Thos.  J.  Bentley  took  estate  by 
curtesy  initiate  in  her  property.  17  C.  J.,  pp.  416-417. 
Bentley  never  abandoned  his  rights.  After  the  adoption 
of  the  Constitution  of  1874  the  homestead  right  of  Ada 
Bentley  became  superior  to  the  curtesy  right  of  her 
father,  for  she  was  yet  a  minor,  and  had  no  right  to 
bring  suit.  54  Ark.  9.  Thos.  J.  Aiken  was  in  posses- 
sion in  1876  and  prior  thereto.  His  possession  and  that 
of  those  claiming  under  him  has  not  been  disputed. 
There  was  no  abandonment  by  him  or  those  claiming 
under  hinn, 

2.  Appellee  is  barred  by  limitation  and  laches.  45 
Ark.  25 ;  1  EngUsh  Rep.  14 ;  13  Ark.  291.  Where  the  stat- 
ute  makes  limitations,  must  create  also  the  exceptions; 
the  courts  can  make  none.  113  U.  S.  449;  68  Ark.  449. 
Appellee  is  barred  by  laches.  22  Ark.  263.  See,  also,  64 
Ark.  345;  54  Id.  580;  72  Id.  101,  451;  83  Id.  490;  101  Id. 
230.  See,  especially,  121  Ark.  613.  The  chancellor  erred 
in  his  findings.    49  Ark.  75 ;  70  Id.  483. 

Harry  M.  Woods,  for  appellee. 

1.  Thos.  M.  Bentley  had  an  estate  by  curtesy  ini- 
tiate in  his  wife's  realty,  and  no  right  of  action  accrued 
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to  appellee  until  the  death  of  the  holder  of  the  life  estate 
and  the  statute  did  not  begin  to  run  until  the  death  of  the 
life  tenant,  and  there  is  no  bar  by  limitation.  53  Ark. 
400;  115  Id.  400;  79  Id.  40». 

2.  Appellee  is  not  barred  by  laches.  This  is  settled 
by  the  agreed  statement  of  facts.  No  right  of  action  ac- 
crued to  Maberry  until  the  death  of  the  life  tenant.  The 
suit  was  brought  in  apt  time. 

Hart,  J.  (after  stating  the  facts).  The  record  shows 
that  on  October  1, 1845,  the  land  in  question  was  granted 
by  the  United  States  to  Charles  Newman  and  a  patent 
was  issued  to  him.  After  his  death  intestate  in  October, 
1865,  his  heirs  conveyed  said  land,  by  deed,  to  Elizabeth 
Newman.  She  married  Thos.  J.  Bentley,  and  in  1866 
died,  leaving  surviving  her  Thos.  J.  Bentley,  her  hus- 
band, and  infant  daughter,  the  sole  issue  of  their  mar- 
riage. The  infant  daughter  who  was  the  issue  of  the 
marriage  of  Elizabeth  Newman  with  Thos.  J.  Bentley 
is  now  Ada  Bentley  Morrison.  On  the  24th  day  of  Janu- 
ary, 1919,  the  latter  executed  a  special  warranty  deed  to 
A.  F.  Maberry.  So  that  it  will  be  seen  that  the  legal  title 
to  the  land  is  in  A.  F.  Maberry. 

The  defendants  and  other  grantors  have  been  in  pos- 
session of  the  land  since  some  time  prior  to  1876  and 
claim  title  to  the  land  by  adverse  possession.  Their 
claim  is  not  tenable.  Thos.  J.  Bentley  did  not  die  until 
the  25th  day  of  July,  1919.  In  1866  he  became  tenant  by 
the  curtesy,  and  by  virtue  thereof  he  obtained  an  estate  in 
the  land  for  his  life.  Neelly  v.  Lcmcaster,  47  Ark.  175. 
It  is  true  he  conveyed  his  interest  in  the  land  to  the  grant- 
ors of  the  defendants,  but  he  did  not  die  until  the  25th  day 
of  July,  1919. 

It  is  well  settled  in  this  State  that  prior  to  the  death 
of  a  tenant  for  life,  neither  his  possession  nor  the  pos- 
session of  his  grantee  is  adverse  to  the  remainderman  or 
reversioner.  Hence  the  statute  of  limitations  does  not 
begin  to  run  against  the  remainderman  or  reversioner 
until  the  death  of  the  life  tenant.    The  reason  is  that  no 
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one  can  be  in  default  in  not  bringing  an  action  which  he 
could  not  have  maintained,  if  brought ;  and  that  no  stat- 
ute of  limitations  can  commence  to  run  until  the  time 
comes  when  the  person  claiming  title  or  right  of  posses- 
sion can  successfully  maintain  his  action.  Neither  the 
possession  of  the  life  tenant  nor  his  grantee  can  by  any 
possibility  become  adverse  to  the  reversioner  or  remain- 
derman for  the  reason  that  such  possession  is  not  an  in- 
terference with  the  rights  of  the  latter.  Jones  v.  Freed, 
42  Ark.  357 ;  Moore  v.  Childress,  58  Ark.  510 ;  Gallagher 
V.  Johnson,  65  Ark.  90;  Ogden  v.  Ogden,  60  Ark.  70,  and 
Stricklin  v.  Moore^  98  Ark.  30. 

It  is  contended,  however,  that  the  facts  of  this  case 
constitute  an  exception  to  the  general  rule.  The  record 
shows  that  J.  W.  Aiken  was  in  possession  of  the  land 
when  he  died  the  first  of  the  year  1876.  It  is  not  shown 
what  paper  title,  if  any,  he  had.  As  already  seen,  he 
could  not  have  acquired  title  against  the  remainderman 
by  adverse  possession. 

The  probate  court  ordered  the  land  of  Aiken  to  be 
sold  for  the  payment  of  his  debts.  Thos.  J.  Bentley  be- 
came the  purchaser  at  the  sale  and  entered  into  possession 
of  the  land.  He  conveyed  the  land  by  warranty  deed  to 
DeWitt  C  Ashley.  The  deed  purports  to  convey  the  fee 
in  the  land.  This,  it  is  claimed,  constituted  an  abandon- 
ment by  Thos.  J.  Bentley  of  his  life  estate  and  puts  the 
statute  of  limitations  in  motion.  During  the  continuance 
of  the  life  estate  of  Bentley,  possession  by  his  grantee 
under  a  deed  purporting  to  convey  the  fee  would  not  be 
adverse  to  the  remainderman,  so  that  the  statute  of  limi- 
tations would  be  set  in  motion  against  him  because  the  re- 
mainderman would  have  no  right  of  action  to  recover  the 
possession  of  the  land  during  the  continuance  of  the  life 
estate.  As  said  in  Christie  v.  Gage,  71  N.  Y.  189,  the 
conveyance  by  the  tenant  for  life  of  a  greater  estate  than 
he  possessed  does  not  work  a  forfeiture,  and  the  remain- 
derman after  the  conveyance,  as  before,  has  no  right  to 
possession  during  the  continuance  of  the  life  estate. 
See,  also,  Pickett  v.  Pope,  74  Ala.  122;  Pendley  v.  Modi- 
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son^s  Admr.,  83  Ala.  484;  Mallus  v.  Snowman,  21  Me. 
201;  Stevens  v.  WinsUpj  1  Pick.  318;  11  Am.  Dec.  178; 
Jackson  v.  Mancius  and  Vanderheyden,  2  Wend.  (N.  Y.) 
357;  Barrett  v.  Stradl,  (Wis.)  9  Am.  St.  Eepts.  795;  Met- 
tier  V.  Miller,  129  111.  630,  and  Constantine  v.  VanWinkle, 
6  mil  (N.  Y.)  177,  and  case  note  to  19  L.  R.  A.  at  p.  841. 

Counsel  for  the  defendants  also  invoke  the  doctrine 
of  laches  as  a  defense  to  the  suit.  It  is  well  settled  that 
the  estate  of  the  heirs  of  the  wife  as  remainderman  is  dis- 
tinct from  that  acquired  by  her  husband  as  tenant  by  the 
curtesy.  Hence  they  can  not  be  affected  by  any  act  of 
the  life  tenant  or  his  grantee. 

The  rule  is  stated  by  Chief  Justice  Kent  in  Jackson 
V.  Schoonmaker,  4  Johns.  N.  Y.,  p.  390,  at  402,  as  follows : 

**  Neither  a  descent  cast,  nor  the  statute  of  limita- 
tions, will  affect  a  right,  if  a  particular  estate  existed  at 
the  time  of  the  disseisin,  or  when  the  adverse  possession 
began,  because  a  right  of  entry  in  the  remainderman  can 
not  exist,  during  the  existence  of  the  particular  estate; 
and  the  laches  of  a  tenant  for  life  will  not  affect  the  party 
entitled.  An  entry  to  avoid  the  statute  must  be  an  entry 
for  the  purpose  of  taking  possession,  and  such  an  entry 
can  not  be  made  during  the  existence  of  the  life  estate.'* 
(Citing  cases.) 

In  Tiedeman  on  Real  Property  (2  ed.),  par.  400,  it  is 
said:  **The  tenant  can  not  do  anything  to  defeat  a  vested 
remainder ;  a  disseisin  of  the  tenant  affects  the  remainder 
in  no  manner.  Nor  can  the  possession  of  the  tenant  be 
deemed  adverse  to  the  remainderman,  either  for  the  pur- 
pose of  preventing  the  latter  from  conveying  his  interest 
or  with  a  view  to  defeat  it  under  the  statute  of  limitations, 
unless  the  possession  be  continued  after  the  termination 
of  the  particular  estate.  The  statute  of  limitations  does 
not  begin  to  run  xmtil  the  remainderman  takes  effect  in 
possession.*' 

The  rule  was  recognized  by  this  court  in  Lesser  v. 
Reeves,  142  Ark.  320,  where  the  court  held  that  the  doc- 
trine of  laches  has  no  application  where  the  plaintiffs 
are  not  seeking  equitable  relief,  and  the  action  is  not 
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barred  by  the  statute  of  limitations.  To  the  same  effect, 
see  Anders  v.  Roark,  108  Ark.  248,  and  GdUoway  v.  Bat- 
taglia,  133  Ark.  441. 

There  is  nothing  in  the  record  tending  to  show  that 
the  defendants  were  induced  to  change  their  condition 
with  respect  to  the  land  by  any  conduct  on  the  part  of 
the  plaintiff,  and  the  plaintiff  is  not  guilty  of  laches. 

It  follows  that  the  decree  must  be  affirmed. 


Patterson  v.  Rogers. 
Opinion  delivered  April  11,  1921. 

1.  Contracts — ^restraint  of  trade. — Contracts  in  partial  restraint 
of  trade  will  be  upheld  unless  they  result  in  the  creation  of  a 
monopoly. 

2.  GrOOD  WILL— contract  NOT  TO  ENGAGE  IN  BUSINESS. — ^An  agree- 
ment by  the  seller  of  a  business  not  to  engage  therein,  in  order 
to  be  enforced,  must  be  definite  and  certain  as  to  the  extent  to 
which  trade  or  business  is  restrained,  so  that  it  may  appear  to 
what  extent  the  rights  of  the  public  have  been  infringed. 

3.  Good  will — sale  of  business. — One  who  sells  his  business  with 
its  good  will  must  in  good  faith  do  nothing  which  directly  tends 
to  deprive  his  purchaser  of  the  benefits  and  advantages  of  the 
purchase. 

4.  Good  will — sale  of  business — ^effect. — ^An  agreement  not  to  en- 
gagre  in  the  same  business  is  not  to  be  implied  from  mere  sale  of 
the  business  with  its  good  will  or  from  loose  expressions  of  the 
seller  during  the  negotiations  for  the  sale  indicating  a  purpose 
not  to  re-engage  in  the  business  he  is  selling. 

5.  Good  will— sale— right  to  re-enter  business. — ^Where  the  pur- 
chasers of  a  milling  business  saw  fit  to  rely  on  general  expressions 
of  the  seller  as  to  his  intention  not  to  re-engage  in  the  business, 
without  providing  therefor  in  the  written  contract,  they  will  be 
held  to  have  taken  the  chance  that  the  seller  might  later  change 
his  plans,  in  which  event  he  would  not  be  precluded  from  re- 
entering business. 

Appeal  from  Benton  Chancery  Court;  B.  F.  McMor 
han,  Chancellor;  affirmed. 
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Rice  <B  Rice  and  J.  W.  Nance,  for  appdlahts. 

There  was  no  written  contract  riegarding  the  sale  of 
the  property,  good  will  and  established  business,  and  the 
court  erred  in  its  findings.  Nor  was  there  any  oral  agree- 
ment on  these  points.  Appellants  certainly  understood 
that  Rogers  was  selling  them,  not  only  the  property,  but 
all  that  was  inseparably  connected  with  it — the  good  will 
and  the  long-established  business  in  the  community.  9 
Cya  246.  There  was  a  partial  failure  of  consideration, 
and  the  chancellor  erred  in  dismissing  appellant  *s  cross- 
bill. 62  Ark.  101;  91  Zrf.  367;  95  Zrf.  387.  The  contract 
was  reasonable  and  enforceable  and  not  void  as  against 
pubUc  poUcy.  112  Ark.  126;  9  Cyc.  738;  23  Ark.  196;  18 
A.  &  E.  Ann.  Cases  433. 

Duty  &  Duty  and  McGill  <&  McGUl,  for  appellee. 

1.  As  the  good  will  existed  only  in  connection  with 
the  business,  it  is  presumed  it  passed  with  the  other  as- 
sets sold,  unless  expressly  reserved.  12  B.  C.  L.  985. 
While  contracts  in  general  restraint  of  trade  are  invalid 
as  against  public  policy,  contracts  ancillary  to  the  sale 
of  a  business  are  valid  and  enforceable.  127  Ark.  590 ;  5 
Id.  318 ;  6  B.  C.  L.  786 ;  112  Ark.  126.  The  question  whether 
appellant  had  the  right  to  go  back  in  the  milling  business  in 
Bogers  is  involved.  12  B.  C.  L.  990 ;  60  Penn.  St.  458 ;  100 
A.  D.  584.  The  good  will  passed  with  the  other  assets,  un- 
less expressly  reserved.  12  B.  C.  L.  985.  While  contracts 
in  general  restraint  of  trade  are  invalid,  yet  contracts  that 
are  ancillary  to  the  sale  of  a  business  and  the  good  will 
thereof,  with  proper  restrictions  as  to  time  and  place, 
are  valid  and  enforceable.  127  Ark.  590;  112  Id.  126; 
6  B.  C.  L.  786.  While  the  rule  is,  in  some  jurisdictions, 
that  one  who  sells  the  good  will  of  his  business  is  pre- 
cluded from  setting  up  a  competing  business,  the  general 
rule  is  that,  in  the  absence  of  an  express  covenant,  there 
is  nothing  to  prevent  the  seller  from  re-establishing  in 
the  same  business,  provided  he  does  nothing  to  injure 
the  good  disposition  of  the  public  toward  the  old  place 
of  business,  or  impair  any  of  the  advantages  which  the 
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purchaser  has  acquired  by  the  purchase  of  the  good  will 
of  the  old  customers  in  the  vicinity.  12  B.  C.  L.  988.  See, 
also,  note  to  Ann.  Cases  1914  B  587;  29  Id.  582  and  note; 
118  Md,  29. 

2.  The  contention  that  the  mill  property  was  sold 
for  $7,000  and  the  good  will  for  $3,000  is  not  supported 
by  the  evidence. 

3.  The  measure  of  damages  is  the  injury  which  the 
buyer  has  sustained.  There  can  be  no  recovery,  in  the 
absence  of  evidence  showing  that  the  good  will  of  the 
business  was  injured  by  defendant's  wrongful  act.  12 
B.  0.  L.  996-7;  20  Cyc  1282-3;  131  La.  204;  Ann.  Cases 
1914  A  and  note ;  92  S.  W.  1104 ;  108  Ala.  451 ;  42  Ohio  St. 
474;  54  Am.  St.  177;  112  Ark.  126. 

There  was  no  testimony  that  any  actual  damages 
had  been  suffered  by  appellants. 

4.  The  testimony  fails  to  show  that  Bogers  was  in- 
spired by  ill-will  or  intended  to  breach  the  contract.  The 
evidence  shows  that  appellants  made  a  splendid  trade, 
and  there  is  no  error  in  the  findings  and  decree. 

Smith,  J.  W.  J.  Bogers  operated  a  general  milling 
business  in  the  city  of  Bogers  under  the  name  of  the  Bog- 
ers Milling  Company.  He  sold  the  property,  good  will 
and  business  to  B.  B.  Patterson  and  three  associates, 
who  are  the  appellants  here.  The  sale  was  made  July 
18,  1918,  for  the  consideration  of  $10,500,  of  which  sum 
$2,500  was  cash  in  hand  paid.  The  balance  was  evidenced 
by  a  note  due  one  year  after  date,  bearing  eight  per  cent, 
interest.  A  payment  of  $1,000  was  made  on  the  note  on 
January  2,  1919,  and  on  August  1,  1919,  an  additional 
payment  of  $5,000  was  made.  This  suit  was  brought  at 
law  to  collect  the  balance,  but  on  motion  was  transferred 
to  equity. 

The  execution  of  the  note  was  admitted,  but,  by  way 
of  defense,  it  was  alleged  that  Bogers  was  a  successful 
and  experienced  miller,  and  his  plant  had  an  established 
good  will  and  business,  and  a  part  of  the  consideration 
for  the  note  sued  on  was  an  oral  agreement  by  Bogers 
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not  to  build  or  operate,  or  to  become  interested  in  the 
building  or  operation  of,  another  mill  in  the  city  of  Rog- 
ers, and  that  the  good  will  of  the  business  and  the  agree- 
ment on  the  part  of  Rogers  not  to  re-enter  the  milling 
business  were  worth  $3,500;  that  Rogers,  in  violation 
of  his  agreement,  had  erected  another  mill  and  was  en- 
gaged in  operating  the  same  and  transacting  a  general 
milling  business,  to  the  injury  of  the  defendants  in  the 
sum  of  $3,500;  and  there  was  a  prayer  for  judgment  in 
accordance  with  these  allegations. 

Rogers  testified  in  his  own  behalf,  and  denied  that 
there  had  been  any  agreement  on  his  part  not  to  re-enter 
the  milling  business  in  Rogers.  He  stated  that  he  went 
to  Colorado  for  his  health,  and  after  a  year's  absence  re- 
turned and  re-entered  the  milling  business. 

John  Putnam  was  one  of  the  four  who  formed  the 
copartnership  for  the  purchase  of  the  mill  and  who  signed 
the  note  sued  on.  Putnam  conducted  the  negotiations 
leading  up  to  the  purchase,  and  was  the  principal  witness 
for  the  defendants.  He  stated  he  understood  the  mill 
had  cost  about  $7,000,  and  he  told  Rogers  $10,500  was 
too  much  for  the  property ;  but  Rogers  insisted  that  the 
price  was  reasonable,  as  the  mill  was  running  in  good 
shape  a^nd  had  a  good  business.  Putnam  further  testified 
that  Rogers  stated  his  physician  had  advised  him  to  go 
West  for  his  health,  and  that  he  was  forever  through 
with  public  business  if  he  could  sell  his  mill.  This  wit- 
ness repeated  these  representations  to  his  associates,  all 
of  whom'  testified  that  they  were  induced  to  buy  by  reason 
of  the  fact  that  they  were  getting  the  mill  with  its  good 
will  and  business,  and  that  they  proceeded  on  the  as- 
sumption that  they  would  have  no  competition  in  busi- 
ness, at  least  none  from  Rogers. 

This  court  has  in  more  than  one  case  upheld  con- 
tracts in  partial  restraint  of  trade;  but  in  doing  so  we 
have  recognized  that  the  contract  is  of  such  character 
that  the  rights  of  the  public  may  be  involved ;  and  where 
the  contract  results  in  the  creation  of  a  monopoly,  it  is 
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void  as  contrary  to  public  policy.  Wakenight  v.  Spear  <& 
Rogers,  147  Ark.  342;  Shapard  v.  Lesser,  127  Ark.  590. 

The  courts,  therefore,  require  that  such  contracts  be 
definite  and  certain  as  to  the  extent  to  which  trade  or 
business  is  restrained,  so  that  it  may  appear  to  what  ex- 
tent the  rights  of  the  public  have  been  infringed  before 
lending  aid  to  their  enforcement. 

The  Supreme  Court  of  Pennsylvania  in  Hall's  Ap- 
peal,  60  Pa.  St.  458,  a  case  in  which  one  undertaker  had 
bought  the  business  of  another,  including  the  good  will 
of  the  business,  said:  *'As  the  alleged  agreement  is  in 
restraint  of  trade,  its  existence  should  be  established  by 
clear  and  satisfactory  evidence  in  order  to  justify  the 
court  in  restraining  its  breach  by  injunction.  There 
should  be  no  doubt  or  uncertainty  in  regard  to  its  terms, 
or  the  consideration  upon  which  it  was  founded.'' 

One  who  sells  his  business  with  its  good  will  must  in 
good  faith  do  nothing  which  directly  tends  to  deprive 
his  purchaser  of  the  benefits  and  advantages  of  the  pur- 
chase. But  it  is  said  in  the  note  to  the  case  of  Brotvn 
V.  Benzinger,  84  Atl.  79,  A.  &  E.  Ann.  Cas.  1914  B  582, 
that  the  rule  is  well  settled  that  the  vendor  of  the  good 
will  of  a  business  may,  in  the  absence  of  a  restrictive 
agreement,  engage  in  a  competing  business.  Cases  are 
there  collected  supporting  the  text  of  the  note. 

The  reasons  generally  assigned  for  the  rule  are  that 
it  is  quite  usual  for  one  to  sell  his  business,  while  agree- 
ments not  to  engage  in  the  same  business  are  exceptional ; 
and,  as  such  agreements  result  in  at  least  a  partial  re- 
straint of  trade,  they  are  not  to  be  implied  from  the  mere 
sale  of  the  business  with  its  good  will  or  from  loose  ex- 
pressions of  the  seller  during  the  negotiations  for  the  sale 
indicating  a  purpose  not  to  re-engage  in  the  business  he 
is  selling.  The  rule,  as  stated  in  12  R.  C.  L.  988,  is  as 
follows:  **But  the  more  generally  accepted  doctrine  is 
that,  in  the  absence  of  an  express  covenant,  there  is  noth- 
ing to  prevent  him  from  re-establishing  himself  in  the 
same  business,  provided  he  does  nothing  to  injure  the  good 
disposition  of  the  public  toward  the  old  place  of  business, 
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or  to  impair  any  of  the  advantages  which  the  purchaser 
has  properly  acquired  by  the  purchase  of  the  good  will 
of  the  old  customers  in  the  same  vicinity." 

Appellee  was  not  asked  to  agree  not  to  re-enter  the 
milling  business  in  Rogers  as  a  condition  upon  which 
the  purchase  would  be  made ;  nor  is  it  contended  that  he 
agreed  not  to  go  into  business  again.  There  is  no  alle- 
pration  or  proof  of  fraud.  After  selling  the  mill  Rogers 
did  go  West,  as  he  had  said  he  intended  to  do,  where  he 
remained  for  about  a  year.  The  purchasers  saw  fit  to 
rely  on  general  expressions  by  the  vendor  as  to  his  fu- 
ture intentions,  without  incorporating  those  statements 
into  the  contract  of  sale,  and  they  must  therefore  be 
held  to  have  taken  the  chance  that  the  seller  might  later 
change  his  plans,  in  which  event  he  would  not  be  pre- 
cluded from  re-entering  business,  as  he  did  not  so  ex- 
pressly agree. 

It  follows  that,  while  Rogers  has  no  right  to  do  any- 
thing which  would  impair  the  value  of  the  business,  and 
the  good  will  thereof,  sold  by  him  to  appellants,  he  did 
not  bind  himself  not  to  re-enter  the  milling  business,  and 
his  act  in  doing  so  can  not,  therefore,  be  the  subject- 
matter  of  an  action  for  damages,  and  the  decree  of  the 
court  below  is  therefore  affirmed. 


American  Railway  Express  Company  v.  Mackley. 
Opinion  delivered  April  11, 1921. 

1.  Appeal  and  error — conclusiveness  of  yerdict. — In  a  ease  of 
conflicting  evidence,  the  jury's  verdict  in  favor  of  the  plaintiff 
most  be  accepted  as  true  on  appeal. 

2.  Master  and  servant— liability  for  servant's  act.— The  test  of 
a  master's  liability  for  the  act  of  a  servant  is,  not  whether  a 
given  act  is  done  during  the  existence  of  the  servant's  employ- 
ment, but  whether  it  was  committed  in  the  prosecution  of  the 
master's  business. 

8.  Master  and  servant  —  liability  for  kilung  by  servant. — 
Where,  in  a  dispute  concerning  a  shipment,  plaintiff  accused  de- 
fendant express  company's  driver  of  lying,  and  subsequently  the 
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driver  armed  himself,  and  returned  to  plaintiff's  place  of  business 
for  the  purpose  of  obtaining  a  receipt  and  payment  of  the  ex- 
press charges,  and  demanded  an  apology  from  plaintiff's  hus- 
band and  in  connection  therewith  shot  him,  the  demand  for  an 
apology  was  no  part  of  his  employment;  and  the  express  com- 
pany was  not  liable. 

Appeal  from  Hempstead  Circuit  Court;  George  R. 
Haynie,  Judge ;  reversed. 

Mehaffy,  Donham  &  Mehaffy  and  King,  Mahaffey  & 
Wheeler,  for  appellant,  and  A.  M.  Hartung,  general  at- 
torney, of  counsel. 

1.  The  master  (appellant)  was  not  liable  for  the 
unauthorized  tort  of  the  servant.  He  was  not  acting 
within  the  scope  of  his  employment.  255  S.  W.  597 ;  133 
Ark.  327;  131  Id.  411;  136  Id.  123;  119  Id.  28.  His  act 
was  not  done  in  the  prosecution  of  the  master's  business, 
and  the  master  was  not  liable. 

2.  The  argument  of  plaintiff's  attorney,  Mr.  Parks, 
to  the  jury,  was  improper  and  prejudicial. 

3.  The  verdict  is  excessive.  65  Ark.  619;  89  Id. 
522: 106  Id.  177;  115  Id.  101. 

4.  The  court  erred  in  its  instructions  for  plaintiff 
Nos.  1,  5  and  6.  No  liability  was  shown  by  the  evidence. 
75  Ark.  589;  225  S.  W.  597.  The  act  was  not  committed 
in  the  prosecution  of  the  master's  business.  This  is  the 
test.  77  Ark.  606;  23  Neb.  582;  40  Ark.  323;  84  Id.  193; 
93  Id.  397;  111  Id.  208;  132  Id.  282;  96  S.  W.  1073;  113 
Pac.  386 ;  107  Ala.  233 ;  115  Ark.  288 ;  153  S.  W.  694.  The 
rulings  of  this  court  are  sustained  by  all  the  text  writers. 
See  Sh.  &  Redf.  on  Neg.  (6  ed.),  §  148 ;  Clark  &  Skyles  on 
Law  and  Agency,  §  502;  2  Cooley  on  Torts  (3  ed.),  §  627; 
Wood  on  Master  and  Servant  (2  ed.),  p.  585,  §  307. 

Tillman  D.  Parks  and  James  D.  Head,  for  appellee. 

1.    The  express  company  was  liable  for  the  acts  of 
its  agent;  he  was  acting  on  the  master's  business,  and 
was  done  in  the  course  of  his  employment.    93  Ark.  397 
75  Id.  579;  115  Id.  288;  59  S.  E.  Rep.  189;  93  Fed.  936 
222  Id.  889;  82  N.  W.  304;  93  N.  W.  598;  135  Ind.  524 
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113  S.  W.  429;  21  Am.  Bep,  597;  2  Cooley  on  Torts  (3 
ed.),  §  630,  p.  1024;  21  Am.  Rep.  597;  175  Fed.  61;  242 
Id.  926;  231  Id.  926;  143  S.  W.  555;  57  So.  Rep.  718;  64 
N.  Y.  136;  125  S.  W.  925;  182  Id.  981;  7  S.  E.  Rep.  411; 
25  Id.  565. 

2.  The  verdict  is  not  excessive.  71  N.  Y.  531 ;  118 
Ark.  36;  77  Id.  1;  93  Id.  183;  135  Id.  56;  115  Id.  308;  216 
S.  W.  1057;  153  S.  "W.  651;  76  Ark.  377;  106  Id.  177; 
82  Id.  504. 

Smith,  J.  On  and  prior  to  the  7th  day  of  March, 
1919,  Jeff  Hines  was  in  the  employ  of  the  appellant  ex- 
press company  in  the  city  of  Texarkana  as  a  driver,  and 
delivered  the  perishable  express,  which  included  consign- 
ments of  flowers.  Peter  W.  Mackley  was  a  florist  in  that 
city,  and  his  wife  worked  in  his  place  of  business.  On 
the  afternoon  of  March  7  a  shipment  of  flowers  from 
Neosho,  Missouri,  was  delivered  by  HLnes  to  the  floral 
shop.  Mackley  was  absent  at  the  time,  and  his  wife  was 
in  charge.  The  flowers  were  in  a  damaged  condition,  and 
Mrs.  Mackley  asked  when  they  had  been  received,  and 
HLnes  answered  by  giving  the  number  of  a  train  on  which 
they  had  been  shipped.  Mrs.  Mackley  asked  Hines  why 
he  wanted  to  tell  a  lie  about  the  flowers,  as  the  train  on 
which  he  said  they  had  arrived  did  not  pass  through 
Neosho.  While  the  controversy  was  going  on,  Mrs. 
Mackley  telephoned  the  agent  of  the  express  company, 
who  sent  his  subagent,  one  Stuckler,  over  to  the  floral 
company,  and,  about  the  time  Stuckler  arrived,  Mackley, 
who  had  also  been  called  by  his  wife,  came  into  the  shop, 
and  Mackley  and  Stuckler  agreed  on  an  adjustment  of 
the  damage  to  the  flowers  by  reason  of  the  delay  in  the 
delivery  thereof.  In  the  meantime  Hines  left  the  prem- 
ises of  the  floral  company  in  the  course  of  his  business 
without  having  taken  the  receipt  of  the  floral  company 
for  the  flowers  and  without  having  collected  the  charges 
on  the  express. 

On  the  next  afternoon  Hines  returned  to  the  floral 
company  for  the  purpose  of  collecting  the  charges  on  the 


Digitized  by 


Google 


230  Ameeican  Ry.  Ex.  Co.  v.  Mackley.  [148 

shipment  and  of  taking  the  receipt  of  the  floral  company 
therefor.  Mackley  walked  to  the  front  of  the  store  to  sign 
the  receipt  in  the  book  of  the  express  company  provided 
for  that  purpose  and  to  pay  the  charges  on  the  shipment 
of  the  previous  day.  There  was  nothing  about  signing 
the  book  or  paying  the  charges  over  which  Mackley  and 
Hines  could  disagree  or  did  disagree.  The  signing  of  the 
book  was  a  perfunctory  act  which  Mackley  was  perform- 
ing when  the  trouble  arose  which  forms  the  basis  of  this 
litigation.  Mackley  had  written  the  words  ''Peter  W. 
Mack"  without  having  quite  finished  the  **k,'' when  Hines 
referred  to  the  dispute  with  Mrs.  Mackley  on  the  day 
before.  Mrs.  Mackley  and  her  friend,  a  Miss  Van  Treese, 
were  seated  in  the  rear  of  the  shop,  and  heard  the  word 
** apologize"  spoken  in  a  tone  loud  enough  to  attract  their 
attention.  Upon  looking  up  Mrs.  Mackley  saw  that  her 
husband's  hands  were  in  the  air,  and  that  Hines  had  a 
pistol  pointed  in  her  husband's  face.  She  started  at 
once  to  her  husband's  assistance,  and  in  going  to  him 
passed  a  drawer  in  which  her  husband  kept  a  pistol.  She 
picked  the  pistol  up  and  continued  on  her  way.  She  tes- 
tified that  she  had  never  shot  a  pistol  and  did  not  intend 
to  shoot  Hines,  but  that  it  was  her  intention  to  give  her 
husband  the  pistol  so  that  he  could  defend  himself,  but 
before  she  could  do  so  Hines  shot  and  killed  Mackley  and 
shot  and  seriously  injured  her. 

Two  suits  were  brought  against  Hines  and  the  ex- 
press company,  one  being  by  Mrs.  Mackley  in  her  own 
right,  and  the  other  by  her  as  administratrix  of  her  hus- 
band's estate.  There  was  a  recovery  in  each  case;  but 
upon  appeal  here  the  cases  have  been  briefed  together. 

Hines  gave  a  different  version  of  the  shooting,  and 
claims  to  have  fired  in  self-defense.  But  we  must,  of 
course,  accept  Mrs.  Mackley 's  version  as  true  in  view  of 
the  jury's  verdict.  Hines  was  tried  and  given  a  long 
term  sentence  in  the  penitentiary  for  the  shooting. 

Hines  testified  that  Stuckler  offered  to  go  to  the 
floral  company  and  collect  for  the  shipment  and  obtain 
the  receipt ;  but  he  deQlined  th^  serviqe.    No  attempt  was 
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made  to  show,  however,  that  any  representative  of  the 
express  company  knew  that  Hines  contemplated  renew- 
ing the  difficulty  of  the  day  before.  Hines  testified  that 
he  revolved  in  his  mind,  after  he  went  to  bed  that  night, 
what  Mrs.  Mackley  had  said  to  him,  and  he  determined 
to  demand  an  apology  from  her  husband.  With  this 
thought  in  mind  he  borrowed  a  pistol  from  a  friend.  The 
pistol  had  only  one  cartridge — an  old  one — in  the  cylin- 
der, so  Hines  bought  new  cartridges  and  loaded  the  pis- 
tol. Hines  had  no  duties  which  required  him  to  go  armed, 
and  he  had  only  armed  himself  the  day  of  the  shooting; 
and  there  is  no  contention  that  any  other  employee  of 
the  express  company  was  advised  of  that  fact. 

In  the  preparation  of  the  respective  briefs  counsel 
have,  through  their  research,  collected  many  cases  deal- 
ing with  the  liability  of  the  master  for  the  unauthorized 
tort  of  the  servant  committed  during  the  course  of  his 
employment.  It  would  be  a  work  of  supererogation  to 
attempt  to  review  these  cases.  The  subject  is  one  which 
has  frequently  engaged  the  attention  of  this  court,  and 
the  law  on  the  subject  is  thoroughly  well  settled.  A  very 
recent  case  is  that  of  Wells  Fargo  <&  Company  Express 
v.  Aleaxmder,  146  Ark.  104. 

The  Alexander  case,  supra,  collects  a  number  of  our 
cases  on  the  subject.  In  addition  to  the  cases  cited  in 
the  Alexander  case,  sv^a,  see  also  other  cases  more  or 
less  recent  as  follows :  Healey  v.  Cockrill,  133  Ark.  327 ; 
C,  R.  I.  &  P.  Ry.  V.  WomUe,  131  Ark.  411 ;  C,  R.  I.  &  P. 
Ry.  Co.  V.  Gage,  136  Ark.  123;  St.  L.,  I.  M.  S  8.  Ry.  Co. 
V.  Lavensduskey,  87  Ark.  540 ;  8t.  L.  S  San  Francisco  R. 
Co.  V.  Va/n  Zant,  101  Ark.  586 ;  St.  L.,  I.  M.  <&  S.  Ry.  Co. 
V.  Robertson,  103  Ark.  361 ;  Arlington  Hotel  Co.  v.  Tan- 
ner, 111  Ark.  337;  E.  L.  Bruce  Co.  v.  Yax,  135  Ark.  480; 
St.  L.,  I.  M.  S  S.  Ry.  Co.  v.  Robinson,  95  Ark.  39;  May- 
field  V.  St.  L.,  I.  M.  &  S.  Ry.  Co.,  97  Ark.  24;  St.  L.  &  S. 
F.  R.  Co.  V.  Rie,  110  Ark.  495;  Pine  Bluff  S  A.  R.  Ry. 
Co.  V.  Washington,  116  Ark.  179;  St.  L.,  I.  M.  &  S.  Ry. 
Co.  V.  Tukey,  119  Ark.  28. 
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The  doctrine  of  all  these  cases  is  that  the  test  of  the 
master's  liability  is,  not  whether  a  given  act  is  done  dur- 
ing the  existence  of  the  servant's  employment,  but 
whether  it  was  conjmitted  in  the  prosecution  of  the  mas- 
ter's business. 

In  the  case  of  St.  L.,  I.  M.  &  8,  Ry.  Co.  v.  Grant,  vo 
Ark.  579,  we  said  that  if  'Hhe  agent  was  acting  for  his 
principal,  and  in  pursuance  of  his  real  or  apparent 
agency,  at  the  time  the  tort  was  committed,  then  it  may 
be  said  that  he  was  acting  in  the  course  of  his  employ- 
ment, and  the  principal  will  be  liable  for  such  a  tort, 
whether  authorized  or  not." 

Appellee  cites  and  relies  on  the  case  of  Bryeana 
V.  Chicago  Mill  <&  Lbr.  Co.,  132  Ark.  282.  In  the  second 
appeal  of  this  case  {Chicago  Mill  &  Lbr.  Co.  v.  Bryeana, 
137  Ark.  341),  an  application  of  the  law  of  the  case,  as 
announced  in  the  first  opinion,  was  made  to  the  facts  as 
developed  at  the  second  trial.  It  was  the  duty  of  the 
servant  who  committed  the  tort  in  that  case  to  prevent 
nonemployees  from  interfering  with  employees  in  the 
discharge  of  their  employment,  and  the  shooting  in  that 
case  grew  out  of  the  act  of  the  servant  in  discharging 
that  duty.  The  defense  was  made  by  the  master  in  that 
case  that  the  killing  grew  out  of  a  private  quarrel.  We 
there  said : 

**In  one  of  the  latest  cases  upon  this  subject  we  said: 
*No  hard  and  fast  rule  has  been  or  can  be  prescribed  by 
which  to  determine  what  acts  are  within  the  scope  of  a 
servant's  employment.  Each  case  is  governed  by  its 
own  particular  facts,  under  certain  general  rules  of  law.' 
Cooley  says:  *  Where  a  servant  acts  without  reference 
to  the  service  for  which  he  is  employed,  and  not  for  the 
purpose  of  performing  the  work  of  the  employer,  but 
to  effect  some  independent  purpose  of  his  own,  the  master 
is  not  responsible  for  either  the  acts  or  omissions  of  the 
servant.'  Cooley  on  Torts,  1032;  26  Cyc.  1536.  Con- 
versely, when  the  servant  acts  with  reference  to  the  serv- 
ices for  which  he  is  employed  and  for  the  purpose  of 
performing  the  work  of  his  employer,  and  not  for  any 
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independent  purpose  of  his  own,  but  purely  for  the  ben- 
efit of  his  master,  it  is  generally  held,  under  such  cir- 
cumstances, that  the  acts  so  done  are  within  the  scope  of 
the  servant's  employment.'* 

We  can  not  make  the  law  of  the  subject  plainer.  The 
difSculty  in  that  case,  as  in  this,  and  in  most  cases  of  this 
character,  is  in  determining  whether  or  not  the  servant 
has  stepped  aside  from  the  employment ;  whether  he  was 
undertaking  to  discharge  the  duties  of  his  employment, 
however  erroneous  or  mistaken  his  conception  of  his  du- 
ties may  have  been ;  or  whether  he  is  pursuing  his  own 
plans  and  purposes  which  have  no  relation  to  his  employ- 
ment? 

Applying  this  test,  we  think  there  is  no  liability  in 
this  case.  The  matter  over  which  the  diflSculty  arose  had 
been  settled  twenty-four  hours  before.  The  company  had 
admitted  its  liability,  and  had  agreed  to  discharge  that 
Uability.  The  settlement  was  mutually  satisfactory,  and 
was  final.  There  would  have  been  no  trouble  but  for  the 
fact  that  Hines  thought  an  apology  was  due  him  for  what 
Mrs.  Mackley  had  said  the  day  before.  His  demand  for 
an  apology  was  made  during  his  employment ;  but  it  was 
no  part  of  his  employment.  It  was  in  no  manner  nec- 
essary for  him  to  obtain  this  apology  to  discharge  his 
employment,  and  his  act  in  demanding  it  must  be  attrib- 
uted to  a  feeling  of  personal  resentment,  or  injured  pride, 
or  some  other  emotion  impelling  him  to  rashness,  of 
which  the  master  was  not  advised  and  for  which  the  mas- 
ter was  not  responsible,  because  it  was  a  matter  in  which 
the  master  had  no  concern. 

The  judgment  of  the  court  below  must  therefore  be 
reversed,  and  the  cases  will  be  dismissed. 

HuMPHBBYs,  J.  (dissenting).  Even  if  it  be  conceded 
that  an  express  company  is  liable  to  third  parties  for 
only  such  torts  as  their  servants  may  conmiit  that  grow 
out  of,  or  have  relation  to,  the  particular  business  being 
transacted  at  the  time  by  the  employee  for  the  master, 
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I  can  not  agree  with  the  conclusion  of  the  majority  that 
the  tort  conamitted  by  Hines  in  the  instant  case  was  in- 
dependent of,  or  disconnected  from,  his  agency.  He  shot 
and  killed  Peter  W.  Mackley  and  wounded  Mrs.  Chloe 
Mackley  while  obtaining  a  receipt  and  collecting  the 
charges  on  a  shipment  of  flowers,  over  which  a  contro- 
versy had  arisen  the  day  before,  in  the  course  of  which 
Hines  had  been  charged  with  falsifying  as  to  the  train 
on  which  the  shipment  arrived.  While  it  is  true  the 
amount  of  damage  caused  by  the  delayed  shipment  was 
agreed  upon  the  day  before  the  tort  was  committed,  the 
transaction,  out  of  which  the  dispute  arose,  leading  to 
the  conmiission  of  the  tort  was  not  closed,  and  during 
the  continuation  of  the  same  transaction  and  before  com- 
pleted, Hines  renewed  the  controversy  by  demanding  an 
apology  for  what  had  been  said  to  him  in  the  course  of 
the  dispute  the  preceding  day.  The  tort  resulted  on  ac- 
count of  the  quarrel  begun  one  day  and  continued  the 
next,  growing  out  of  and  relating  to  the  same  business 
transaction,  which  transaction  was  clearly  within  the 
scope  of  the  agent's  authority;  and  I  think,  on  that  ac- 
count, the  appellant  is  clearly  liable  for  damages  result- 
ing from  the  tort. 

I  therefore  dissent  from  the  judgment  of  reversal 
and  dismissal  in  each  case. 


Jaokson  V,  Barnes. 
Opinion  delivered  April  11,  1921. 

Vendor  and  purchaser — right  to  rescind  sale. — Where  a  vendor 
of  land  agreed  that,  if  the  title  was  not  approved  by  the  ven- 
dee's attorney,  the  vendor  would  pay  the  costs  of  a  suit  to  quiet 
title,  the  vendee,  by  taking  possession  and  cutting  sixty-three 
trees  in  reliance  upon  the  vendor's  bringing  a  suit  to  remove  de- 
fects pointed  out  by  the  vendee's  attorney,  did  not  accept  the 
title  as  it  stood,  and,  upon  the  vendor's  failure  to  bring  such  suit, 
could  sue  for  the  value  of  property  given  in  exchange,  instead  of 
suing  on  the  covenants  of  warranty. 
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Appeal  from  Desha  Chancery  Court;  E.  G.  Ham- 
mock, Chancellor;  affirmed. 

E.  E.  Hopson  and  Coleman,  Robinson  £  House,  for 
appellants. 

1.  The  Omaha  property  was  valued  too  high  by  the 
lower  court 

2.  Appellants  have  not  broken  their  contracts.  A 
merchantable  title  was  furnished  as  per  contract.  A  rea- 
sonable time  after  defects  are  found,  or  pointed  out,  to 
cure  them.  128  Ark.  361;  126  Id.  498;  120  Id.  69;  119 
Id.  418. 

3.  Appellee  having  entered  into  possession  is  not 
entitled  to  the  relief  sought.  Where  a  purchaser  has  been 
let  into  possession  and  continued  without  interruption, 
under  a  paramount  title,  he  is  not,  in  the  absence  of 
fraud,  entitled  to  equitable  relief  from  the  payment  of 
the  purchase  money  on  the  ground  of  defect  of  title.  He 
must  seek  his  remedy  at  law  on  the  covenants  of  his  deed, 
etc.  Appellee  entered  into  possession  and  is  not  entitled 
to  recover  until  evicted.  24  Ark.  456;  21  Id.  588;  38  Id. 
202.  A  purchaser  under  a  deed  with  covenants  of  war- 
ranty who  has  entered  into  possession  can  not,  so  long  as 
he  retains  possession,  deny  the  vendor's  title  or  refuse 
to  pay  the  price.  24  Ark.  61 ;  Hempstead  502 ;  3  Pet.  43 ; 
1  Nott  &  McCord  373;  27  Ark.  588;  47  Id.  296.  Under 
these  decisions  appellee  is  entitled  to  no  relief  in  this  suit. 

Williamson  <&  Williamson,  for  appellee. 

Appellants  have  broken  their  contract.  The  assumed 
modification  of  the  original  contract  by  the  **  supplemen- 
tal'' contract  is  void  as  to  appellee,  as  he  did  not  sign  it; 
and  if  he  made  any  such  agreement,  it  is  void  within  the 
statute  of  frauds.    69  Ark.  513 ;  91  Id.  133. 

No  contract  is  binding  without  a  consideration  to  up- 
hold it.  26  Ark.  160;  70  Id.  232.  No  benefit  accrued  to 
appellee  nor  loss  or  damage  to  appellants,  and  there  was 
no  consideration  for  the  assumed  agreement    101  A.rk.  28. 
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The  land  is  wild  and  unimproved.  The  mere  cutting 
of  timiber  is  not  possession  such  as  to  require  ejectment. 
The  cases  cited  by  appellant  are  cases  of  adverse  pos- 
session under  warranty  deed.  Appellee  never  accepted 
the  deed  nor  title.  49  Axk.  266;  88  Id.  318;  84  Id.  587. 
On  the  whole  case  the  decree  is  equitable  and  just. 

Smith,  J.  On  April  20, 1918,  Jackson  and  Vreeland, 
the  appellants,  contracted  with  T.  B.  Barnes,  the  appel- 
lee, to  convey  to  him  a  merchantable  title  to  240  acres 
of  land  in  Desha  County,  for  the  sum  of  $9,000,  a  portion 
of  which  was  to  be  paid  by  the  conveyance  of  certain 
lots  in  the  city  of  Oniaha,  Nebraska.  On  May  25  a  sup- 
plemental agreement  was  entered  into,  wherein  it  was 
provided  that  the  abstract  of  the  title  should  be  examined 
by  Guy  C.  Reed,  the  attorney  for  Barnes;  and,  if  the  title 
was  not  approved  by  Reed,  then  appellants  '*  agree  to  pay 
necessary  costs  of  suit  brought  in  district  court  of  Desha 
County  to  quiet  said  title,  including  attorney's  fee." 

The  abstract  was  submitted  to  Reed,  who  rejected  the 
title.  No  suit  was  ever  brought  to  confirm  the  title.  Ap- 
pellants say  the  suit  was  not  brought  because  they  were 
led  to  believe  the  title  would  be  accepted  without  con- 
firmation, as  Barnes  had  taken  possession  of  the  land 
by  cutting  timber.  Barnes  denied  he  ever  agreed  to  ac- 
cept a  title  not  approved  by  his  attorney,  and  he  testi- 
fied that  he  supposed  a  confirmation  suit  would  be 
brought,  as  he  signed  papers  for  that  pupose  prepared 
by  appellants'  attorney.  He  admitted  cutting  sixty-three 
trees,  which  measured  4,454  feet,  but  he  testified  that 
when  he  did  this  he  '*  supposed  a  perfect  title  was  forth- 
coming;" but  when  he  found  that  suit  had  not  been 
brought  at  the  term  pf  the  court  to  which  it  was  agreed 
the  suit  should  be  brought,  he  treated  the  contract  as  at 
an  end  and  so  advised  appellants. 

Appellants  took  charge  of  the  Omaha  property  and 
sold  it  to  innocent  purchasers  without  notice  of  the  terms 
under  which  it  had  been  sold,  the  sale  being  made  sub- 
ject to  certain  outstanding  incumbrances.    The   court 
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fixed  the  value  of  the  Omaha  property  at  $3,400,  whereas 
appellants  received  only  $1,700  at  the  sale  made  by  them, 
and  this  finding  of  value  is  one  of  the  questions  raised  on 
this  appeal.  The  testimony  on  this  subject  is  conflicting; 
but  we  are  unable  to  say  that  the  finding  of  the  chancellor 
is  clearly  against  the  preponderance  of  the  evidence. 

We  think  the  testimony  does  not  support  the  conten- 
tion that  appellants  had  the  right  to  assume  that  ap- 
pellee was  satisfied  with  the  title  and  was  willing  to  ac- 
cept it  as  it  stood.  Nor  do  we  agree  with  counsel  for 
appellants  that  appellee  is  relegated  to  a  suit  upon  his 
covenants  of  warranty  contained  in  the  deed  prepared 
and  tendered  by  appellants,  as  having  accepted  the  land. 
We  think  there  was  no  such  taking  possession  as 
amounted  to  an  acceptance.  It  is  true  some  timber  was 
cut,  but  this  was  done  on  the  assumption  that  a  mer- 
chantable title  would  be  tendered  and  that  the  necessary 
steps  to  perfect  the  title  had  been  taken.  The  acceptance 
was  conditional,  the  condition  being  that  the  title  con- 
tracted for  would  be  furnished,  and  that  was  never  done. 

No  objection  to  the  value  of  the  timber  as  found  by 
the  court  was  made.  Appellants  were  allowed  credit  for 
the  value  of  the  timber  in  the  decree  fixing  the  value  of 
the  Omaha  property  for  which  judgment  was  rendered. 

We  think  the  court's  finding  that  a  merchantable 
title  was  not  furnished  as  required  by  the  contract  is  not 
clearly  against  the  preponderance  of  the  evidence,  and 
the  decree  of  the  court  below  is  therefore  afl&rmed. 


Trteschmann  V,  Blytheville  Steam  Laundry. 
Opinion  delivered  April  11,  1921. 

Landlord  and  tenant — option  of  purchase. — ^A  provision  in  a 
lease  that  the  lessee  should  have  an  option  during  the  life  of  the 
lease  to  purchase,  and  that  if  the  lessor  desired  to  sell  he  would 
give  the  lessee  the  preferential  right  to  buy  at  a  price  named, 
was  an  option  to  purchase,  and  not  an  executory  contract  to 
convey 
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2.  Specific  PsaiFOBMANCB — option  contract. — Where  a  lessee  of 
land  having  a  legal  right  to  convert  an  option  to  buy  into  an  ex- 
ecutory contract  of  sale  suffers  the  lessor  to  sell  the  property  to 
another,  the  remedy  of  the  lessee  is  not  specific  performance,  but 
an  action  at  law  for  breach  of  the  contract. 

Appeal  from  Mississippi  Chancery  Court,  Chicka- 
sawba  District;  Archer  Wheatley,  Chancellor;  reversed. 

M.  P.  Huddleston,  B.  E.  Fvhr  and  J.  M.  FutreU,  for 
appellant. 

1.  Complainant  must  have  the  equitable  title  before 
he  can  call  for  specific  i)erf ormance. 

2.  Possession  imputes  knowledge  to  all  persons  of 
the  possessor's  title. 

3.  The  option  here  was  no  more  than  a  standing 
oflfer  to  sell,  and,  unaccepted,  created  no  right,  title  or 
claim  to  the  lands  in  the  laundry  company. 

4.  If  the  offer  had  been  accepted  by  the  laundry 
company  prior  to  the  sale  to  Trieschmann,  it  would  have 
acquired  the  equitable  title  which  would  have  been  pro- 
tected against  all  persons  having  notice. 

5.  An  agreement  by  one  party  can  not  be  enforced 
against  a  third  party  except  when  such  third  party  had 
made  an  agreement  to  that  effect. 

That  Trieschmann  had  no  actual  knowledge  of  the 
option  purchase  is  fully  sustained  by  the  testimony.  He 
had  neither  actual  nor  constructive  notice. 

The  laundry  company  did  not  exercise  its  option 
prior  to  the  sale,  and  it  was  error  to  decree  specific  per- 
formance.   1  Pom.,  Eq.  Jur.,  §§  105,  366-7-8. 

The  finding  of  the  chancellor  is  against  the  prepon- 
derance of  the  testimony.  The  case  should  be  reversed 
on  the  law  and  the  facts. 

Little,  Bitck  &  Ldsley,  for  appellee. 

Appellant  purchased  with  full  notice  of  appellee's 
rights  and  is  bound.  39  Cyc.  1756 ;  6  L.  R.  A.  205 ;  31  Cyc. 
1592-5;  2  Pom.,  Eq.,  §§  666,  675;  57  U.  S.  (Law.  Ed.)  1310. 
See,  also,  10  Cyc.  1064,  1963;  49  Neb.  618;  61  S.  W.  889. 
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Ab  to  **  reasonable  notice, '^  see,  also,  52  Am.  Rep.  822. 
Due  notice  was  given,  as  the  evidence  shows.  The  bur- 
den was  on  appellant  and  he  has  failed  to  meet  it. 

Smith,  J.  The  Blytheville  Laundry  Company  filed 
its  complaint  against  M.  N.  Nunn  and  J.  W.  Triesclunann, 
praying  for  the  specific  performance  of  a  contract  exe- 
cuted by  Nunn,  as  lessor,  to  the  Blytheville  Laundry 
Company,  a  corporation,  as  lessee,  dated  January  25, 
1917.  The  defendant,  ^unn,  filed  an  answer,  denying  all 
the  material  allegations  of  the  complaint.  Trieschmann 
filed  a  separate  answer,  denying  the  material  allegations 
of  the  complaint,  and  alleging  that  his  codefendant, 
Nunn,  desired  to  sell  the  premises  described  in  the  lease 
contract,  the  same  being  the  building  used  by  the  laundry 
company  in  the  operation  of  its  business,  and  in  compli- 
ance therewith  notified  the  plaintiff  of  his  desire  to  sell 
and  gave  the  plaintiff  the  preferential  right  to  purchase, 
but  plaintiff  refused  to  exercise  its  option  and  declined  to 
purchase. 

The  lease  contained  the  following  provisions:  **It 
is  further  understood  and  agreed  by  and  between  the 
parties  hereto  that  the  lessee  shall  have  the  option,  at 
any  time  during  the  life  of  this  contract,  but  not  during 
the  extension  thereof,  unless  mutually  agreed  to  by  the 
parties  hereto  in  the  renewal  contract,  to  purchase  said 
premises  for  the  sum  of  $3,500,  and  the  lessor  agrees, 
upon  the  exercising  of  said  option  by  the  lessee,  or  upon 
notice  from  the  lessee  that  it  desires  to  purcahse  the  same 
for  the  sum  of  $3,500,  to  execute  a  good  and  sufficient 
warranty  deed  therefor,  conveying  the  said  property  to 
the  lessee,  or  to  any  one  whom  it  may  designate ;  and  it 
is  further  understood  and  agreed  by  and  between  the 
parties  hereto  that,  in  the  event  the  lessor  desires  to  sell 
and  dispose  of  said  building,  he  shall  give  the  lessee  the 
preferential  right  to  purchase  the  same  at  and  for  the 
sum  of  $3,500,  and  shall  notify  it  and  give  it  the  first 
opportunity  to  acquire  said  premises.*' 
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The  court  found  that,  at  the  time  Trieschmann  pur- 
chased the  property  from  Nunn,  the  laundry  company 
was  in  the  actual  possession  of  the  property,  and  that 
Trieschmann  was,  therefore,  affected  with  notice  of  the 
right  of  the  laundry  company  to  purchase  the  property  at 
any  time  prior  to  January  25,  1922.  Trieschmann  had 
no  notice  except  that  resulting  from  the  actual  possession 
of  the  premises  by  the  laundry  company.  The  court  de- 
creed specific  performance  upon  the  payment  to  Triesch- 
mann of  the  sum  of  $3,500,  and  this  appeal  is  from  that 
decree. 

It  appears  that  one  Mott,  a  banker,  was  the  secre- 
tary and  treasurer  of  the  laundry  company,  and  had  acted 
for  it  in  the  negotiations  leading  up  to  the  execution  of 
the  lease ;  and  it  was  to  him  that  Nunn  gave  notice  of  his 
intention  to  sell.  Mott  testified  that  he  accepted  the  of- 
fer, but  before  a  reasonable  opportunity  was  afforded 
him  to  consummate  the  purchase  a  sale  was  made  to 
Trieschmann. 

Mott  testified,  however,  that  he  treated  the  offer  as  a 
personal  one,  and  that  his  acceptance  was  for  his  per- 
sonal benefit;  and,  because  of  Mott's  attitude  toward 
Nunn's  offer  to  sell,  the  laundry  company  insists  that  it 
was  never  given  the  option  to  buy.  Nunn  denied  that  the 
offer  was  accepted  by  Mott,  and  stated  that  he  sold  to 
Trieschmann,  after  Mott,  acting  for  the  laundry  com- 
pany, had  refused  to  exercise  its  option. 

,But  a  case  for  specific  performance  is  not  made,  even 
though  we  accept  Mott's  statement  that  he  offered  to 
buy.  His  offer  was  for  himself,  and  not  for  the  laundry 
company.  The  writing  set  out  above  is  not  an  executory 
contract  to  convey  land.  There  was  here  only  an  option 
to  purchase.  It  is  true  the  contract  gave  an  option  to 
buy,  which  continued  during  the  life  of  the  lease.  But, 
so  far  as  that  feature  of  the  contract  is  concerned  the 
contract  was  unilateral.  There  was  no  obligation  on  the 
part  of  the  laundry  company  to  buy.  It  could  buy  or 
not,  as  it  pleased.  The  failure  of  Nunn  at  any  time  dur- 
ing the  life  of  the  lease  to  afford  the  laundry  company  the 


Digitized  by 


Google 


ABK.]    Trieschmann  V.  Blythevillb  St.  Laundby.      241 

opportunity  to  exercise  its  option  would  have  constituted 
a  breach  of  the  contract.  But  the  laundry  company  could 
acquire  an  equitable  interest  in  the  land  only  by  exercis- 
ing its  option.  Under  the  contract  it  had  the  right  at 
any  time  during  the  lease  to  acquire  the  equitable  title 
by  offering  to  buy ;  but  it  did  not  acquire  this  equitable 
title  until  it  exercised  its  option. 

At  section  501  of  James  on  Option  Contracts  the  fol- 
lowing statement  of  the  law  appears: 

**0n  this  subject  one  line  of  decisions  (the  weight  of 
authority)  holds  that  an  option  contract  to  purchase  does 
not  vest  any  estate,  legal  or  equitable,  in  the  optionee 
prior  to  his  election  to  purchase.  This,  it  is  said,  results 
from  the  nature  of  the  option  contract  in  that  thereby  the 
optionor  does  not  sell  the  property,  nor  does  he  thereby 
agree  to  do  so,  but  sells  to  the  other  party  the  right 
merely  of  an  election  to  buy,  and  therefore  the  rule  that 
a  vendor  under  an  agreement  of  sale  holds  the  title  in 
trust  for  the  vendee,  and  that  the  vendee  holds  the  pur- 
chase money  in  trust  for  vendor,  does  not  apply  to  option 
contracts. 

*' There  is  another  line  of  decisions  which  seems  to 
hold  to  the  contrary,  but  it  occurs  to  us  the  well  consid- 
ered of  these  decisions  hold  merely  that,  when  the  option 
is  supported  by  a  consideration,  the  optionee  acquires  a 
right,  by  timely  election,  to  enforce  a  conveyance  of  the 
property  as  against  a  purchaser  or  encumbrancer  with 
notice. 

*' However,  there  might  be  a  case  where  a  transaction, 
taking  on  the  form  of  the  option,  is  such  as  to  vest  in  the 
optionee  an  equitable  right  or  estate  in  the  property. '* 
See,  also.  Swift  v.  Ervmv,  104  Ark.  465. 

The  laundry  company  had  the  legal  right  at  any  time 
during  the  life  of  the  lease  to  convert  an  option  to 
buy  into  an  executory  contract  of  sale,  in  which  event 
a  right  to  a  decree  for  a  specific  performance  would 
have  arisen.  But  the  laundry  company  suffered  a  sale 
of  the  property  to   be  made  before   it  exercised   its 
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option  to  buy,  and  while  it  had  only  an  option  to  buy, 
its  remedy,  therefore,  consisted  in  an  action  at  law  for 
the  breach  of  the  contract.  The  distinction  in  the  rights 
of  the  laundry  company  before  and  after  exercising  its 
option  to  buy  is  shown  at  sections  367  and  368  of  Pom- 
croy's  Equity  Jurisprudence  in  the  discussion  of  the 
effect  of  an  executory  contract  at  law  and  in  equity. 

As  the  laundry  company  did  not  exercise  its  option 
prior  to  the  sale,  it  acquired  no  equitable  title  to  the  land, 
and  the  court  should  not,  therefore,  have  awarded  a  de- 
cree for  specific  performance.  The  decree  is,  therefore, 
reversed  and  the  cause  remanded  with  directions  to  dis- 
miss the  complaint  for  want  of  equity. 


Malone  v.  Holly  Gbovb  Lumbeb  Company. 
Opinion  delivered  April  11, 1921. 

1.  Mechanics'  lien — notice  to  owner. — The  ten  days'  notice  to  the 
owner  of  the  land  provided  for  by  Crawford  &  Moses'  Digest,  § 
6917y  where  a  person  other  than  the  original  contractor  wishes 
to  avail  himself  of  the  mechanics'  or  materialman's  lien,  does 
not  apply  if  the  owner  himself  purchased  the  material  or  em- 
ployed the  labor. 

2«  Mechanics'  ubn — evimsnce. — In  a  suit  to  recover  for  material 
furnished  to  erect  a  building,  evidence  held  to  sustain  a  finding 
that  the  material  was  sold  directly  to  the  owner,  and  not  to  the 
contractor. 

Appeal  from  Monroe  Chancery  Conrt;  John  M.  El- 
liott,  Chancellor;  aflirmed. 

Bogle  A  Sharp,  for  appellant. 

8.  8.  Jeffries,  for  appellee. 

Humphbeys,  J.  Appellee,  Holly  Grove  Lnmber 
Company,  a  partnership  composed  of  Rne  Abromson  and 
B.  G.  Wellborn,  instituted  suit  against  appellant  in  the 
Monroe  County  Chancery  Court  to  recover  judgment 
against  him  for  material  furnished  to  erect  a  building 
on  lot  1  in  block  9,  in  Blackton,  Arkansas,  and  to  enforce 
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a  lien  upon  said  property  under  act  No.  146  of  the  Acts 
of  the  Legislature  of  1895,  securing  liens  to  mechanics, 
laborers  and  others,  upon  property  improved. 

Appellant  filed  an  answer,  denying  that  appellees 
furnished  him  the  material  to  erect  tiie  store  building  in 
question,  and  that  he  was  entitled  to  a  lien  for  same  on  the 
property  in  question. 

The  cause  was  submitted  to  the  court  upon  the  plead- 
ings, the  deposition  of  B.  G.  Wellborn  and  exhibits 
thereto  attached,  offered  on  behalf  of  appellee,  and  the 
deposition  of  J.  V.  Malone  and  a  copy  of  a  delivery  re- 
ceipt of  the  Missouri  Pacific  Railroad  Company  for  cer- 
tain materials,  offered  on  behalf  of  appellant,  from  which 
the  court  found  that  appellant  was  indebted  to  appellee 
in  the  sum  of  $530.83  for  material  that  entered  into  the 
construction  of  the  building,  and  $57.18  for  roofing  that 
did  not  enter  into  the  construction  of  said  building,  for 
which  amounts  judgment  was  rendered  against  appel- 
lant and  a  lien  for  $530.83  declared  on  said  lot.  This 
appeal  is  from  the  findings  and  decree,  and  the  cause  is 
here  for  trial  de  novo. 

The  facts,  in  substance,  are  as  follows :  Appellant 
owned  the  lot  in  question,  and,  in  January,  1919,  em- 
ployed A.  B.  Carrier  to  construct  a  store  building  on 
the  lot  for  either  $1,000  or  $1,100,  with  the  understand- 
ing that  the  contractor  was  to  furnish  all  labor  and  ma- 
terial. On  January  23,  the  contractor  called  at  the 
store  of  appellee,  in  the  town  of  Holly  Grove,  and  told 
B.  G.  Wellborn  that  he  had  an  order  for  him.  He  gave 
B.  G.  Wellborn  a  list  of  the  material,  and,  without  in- 
quiry as  to  the  price,  told  him  to  ship  it  to  J.  V.  Malone 
at  Blackton,  Arkansas.  The  bill  of  material  was  charged 
on  the  books  and  shipped  to  appellant  at  Blackton  on 
the  23d  day  of  Janaury,  and  arrived  there  on  the  25th. 
Appellant  signed  a  delivery  receipt  to  the  railroad  com- 
pany for  the  material,  which  showed  on  its  face  that  he 
was  the  consignee  and  that  it  was  waybilled  from  Holly 
Grove.  The  material  was  used  in  the  construction  of  the 
store  btdlding  on  the  lot  in  question.    On  January  28, 
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a  one-sixth  flue  thimble  for  the  building  was  mailed  and 
charged  to  appellant.  On  March  1,  a  front  for  the  store 
building  was  sold  to  appellant  by  W.  K.  Wellborn,  who 
was  at  the  time  salesman  for  appellee,  which  was  charged 
to  appellant  on  the  books  by  appellee  and  shipped  to  him 
directly  from  Little  Bock.  In  response  to  a  statement 
of  the  entire  account  mailed  to  appellant  by  appellee,  he 
wrote  the  following  letter  on  April  9, 1919 : 

**Mr.  Wellborn:  I  am  enclosing  you  a  check  for  the 
roofing  and  front  that  I  bought  from  you,  hoping  this 
will  be  satisfactory.  Now,  in  reference  to  the  car  of  lum- 
ber: If  you  sent  me  a  statement,  I  don't  know  anything 
about  that.  I  never  bought  any  lumber  from  you.  If 
it  is  the  car  of  lumber  that  Carrier  sent  here,  a  part  of  it 
is  here,  some  of  it  was  used  in  my  house,  and  the  balance 
left  here,  so  if  that  is  what  you  sent  statement  here  for, 
you  can  get  it  any  time.  It  was  so  sorry  that  I  would  not 
allow  it  to  go  into  the  house.  I  will  try  to  go  down  to 
Holly  Grove  as  soon  as  I  can  and  see  you  about  this. 
**  Yours  respectfully,  J.  V.  Malone.'^ 

On  April  21  thereafter,  B.  G.  Wellborn  wrote  to 
appellant  as  follows:  ''Mr.  J.  V.  Malone,  Blackton,  Ark. 
Dear  Sir :  We  are  holding  your  check  with  the  memoran- 
dum statement,  as  you  said  you  were  coming  down  in  a 
few  days,  but,  for  fear  that  you  have  been  so  busy  at  this 
time,  we  thought  best  to  write  about  it,  so  as  not  to  have 
any  misunderstanding.  You  failed  to  enclose  paid  ex- 
pense bill  for  freight  charges  on  the  front,  which  is  very 
necessary  for  us  to  have  to  get  proper  credit  from  the 
shipper.  You  also  deducted  for  extra  lumber  that  was 
used  in  the  front,  and  this  extra  lumber  that  was  needed, 
as  your  carpenter  explained,  was  shipped  by  us  without 
any  charge  to  you  whatever.  You  deducted  for  hinges, 
which  is  as  agreed,  also  the  five  per  cent,  is  all  right. 
Now,  you  say  that  you  don't  know  anything  about 
the  other  lumber,  some  you  could  not  use;  we  would  be 
glad  to  have  you  ship  that  back  to  us  and  we  will  credit 
your  account,  or  as  it  will  cost  us  about  five  dollars  a 
thousand  to  have  this  shipped  here,  we  will  deduct  this 
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charge  per  thousand  feet  if  you  could  use  this,  and  send 
me  a  check  to  balance  the  account. 

*^B.  G.  Wellborn." 

The  lien  of  appellee  was  filed  in  the  clerk's  oflSce 
on  the  18th  day  of  May,  1919,  and  the  suit  to  enforce  the 
lien  was  conunenced  on  the  28th  day  of  January,  1920. 
No  notice  of  the  intention  to  file  the  lien  was  given  to 
appellant. 

B.  G.  Wellborn  testified  that  he  sent  appellant  an 
invoice  of  the  materials  and  monthly  statement  of  the 
bill,  the  receipt  of  which  was  not  acknowledged  xmtil 
April  9,  as  per  letter  heretofore  set  out. 

Appellant  testified  that  he  received  no  invoice  for 
the  goods  and  no  monthly  statements  of  account  from 
appellee,  except  the  statement  of  April  1,  to  which  he 
replied  on  April  9;  that  he  advanced  the  money  to  his 
contractor  to  pay  the  freight  on  the  car  of  materials,  but 
had  nothing  to  do  with  it  himself,  being  of  the  opinion 
that  his  contractor  had  purchased  and  shipped  them  in 
himself;  that  he  settled  with  his  contractor  in  full  by 
paying  him  more  than  the  contract  price;  that  the  con- 
tractor informed  him  that  he  had  bought  the  materials 
at  Heber  Springs ;  that  the  only  items  he  purchased  from 
appellee  were  a  store  front  and  paper  roofing,  and  that 
he  sent  a  check  to  appellee  to  cover  the  amount  on  April 
9,  which  appellee  refused  to  present  for  payment. 

Appellant  contends  for  a  reversal  of  the  decree  on 
the  ground  that  appellee  failed  to  give  the  ten  days'  no- 
tice to  appellant  before  filing  the  lien  in  accordance  with 
the  requirement  of  section  6917  of  Crawford  &  Moses' 
Digest.  The  notice  to  the  owner  of  the  land  provided 
for  in  the  statute  does  not  apply  if  the  owner  himself 
purchased  the  material,  or  employed  the  labor.  The  is- 
sue presented  to  and  determined  by  the  chancery  court 
was  whether,  in  the  capacity  of  contractor,  A.  B.  Carrier 
purchased  the  material,  or  whether,  as  agent,  he  placed 
the  order  with  appellee  for  appellants.  The  chancellor 
foimd  that  the  material  was  sold  to  appellant  by  order 
of  A.  B.  Carrier.    He  based  this  finding  upon  the  evidence 
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of  B.  G.  Wellborn,  corroborated  by  the  delivery  receipt 
to  the  railroad  company  signed  by  appellant,  which 
showed  on  its  face  that  appellant  was  the  consignee  and 
that  the  material  was  waybilled  at  Holly  Grove.  The 
fact  that  the  material  was  charge  to,  shipped  to,  and  re- 
ceived by,  appellant  and  the  testimony  that  an  invoice 
and  monthly  statements  were  sent  to  appellant  are  strong 
corroborative  circumstances  that  it  was  sold  directly  to 
said  appellant  on  the  order  of  A.*  B.  Carrier.  It  can  not 
be  said  by  ns,  after  a  very  careful  consideration  of  the 
whole  evidence,  that  the  finding  of  the  chancellor  was 
contrary  to  a  clear  preponderance  of  the  testimony. 
The  decree  is  therefore  affirmed. 


Baird  v.  Street  Paving  Improvement  District  No.  1. 
Opinion  delivered  April  11,  1921. 

1.  Municipal  corporations — petition  for  improvement  district. — 
A  petition  for  the  organization  of  an  improvement  district  in  a 
city  or  town  need  state  the  nature  of  the  improvement  only  in 
general  terms,  and  therefore  a  petition  describing  the  improve- 
ment as  macadamizing,  grading,  graveling,  paving,  curbing  or 
guttering  the  streets  mentioned  was  sufficient. 

2.  Municipal  corporations — petition  for  improvement  district. — 
A  preliminary  petition  for  a  street  improvement  district  .which 
authorizes  the  improvement  to  be  made  with  such  material  as  may 
be  determined,  for  the  purpose  of  macadamizing  or  graveling  the 
designated  streets,  contemplates  material  of  the  general  character 
used  in  macadamizing  or  graveling  streets. 

3.  Municipal  corporations — petition  for  improvement  district. — 
A  petition  for  a  street  improvement  may  ask  for  a  macadamized 
or  graveled  street  with  curbs  and  gutters  as  a  single  improve- 
ment 

Appeal  from  Conway  Chancery  Court;  Jordcm  Sel- 
lers, Chancellor ;  aflSrmed. 

J.  W.  Johnston,  for  appellant. 

The  description  of  the  improvement  to  be  made,  all 
of  which  are  set  out  in  the  complaint,  is  too  indefinite 
and  uncertain,  hence  void,  and  the  court  erred  in  sustain- 
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ing  defendant's  demurrer  to  the  complaint.     118  Ark. 
119;  115  Id.  594;  59  Id.  344;  116  Id.  167;  130  Id.  44. 

Strait  S  Strait,  for  appellee. 

There  is  no  uncertainty  of  description  in  the  con- 
templated improvements.  They  are  correctly  and  fully 
enumerated,  and  the  descriptions  sufficient,  and  the  court 
properly  sustained  appellee's  demurrer.  105  Ark.  68;  59 
Id.  344;  103  Id.  269;  97  Id.  334.  See,  also,  31  Iowa  31; 
2  Page  &  Jones  on  Taxation,  869;  8  Wash.  317;  183  HI. 
57;  138  Cal.  364;  119  111.  509;  28  Conn.  363;  41  N.  E.  374; 
115  Ark.  94;  135  Id.  317;  95  Id.  496;  102  Id.  306.  A  gen- 
eral description  is  sufficient. 

Humphreys^  J.  This  is  an  appeal  from  a  decree  of 
the  Conway  Chancery  Court,  sustaining  the  sufficiency 
of  the  proceedings  establishing  Street  Paving  Improve- 
ment District  No.  1  of  Morrilton,  Arkansas. 

Appellant,  a  property  owner  of  the  district,  attacked 
the  validity  thereof  on  the  ground  that  the  petitions  for 
the  organization  of,  and  the  ordinances  creating  and  es- 
tablishing the  district,  failed  to  certainly  and  definitely 
describe  the  improvements  to  be  made. 

The  preliminary  petition,  required  by  section  5649 
of  Crawford  &  Moses'  Digest,  described  the  improve- 
ments contemplated,  as  follows:  *'The  said  improve- 
ment district  as  above  described  to  be  organized  for  the 
purpose  of  macadamizing,  grading,  graveling,  paving, 
curbing,  guttering  or  improving  with  such  material  as 
may  be  determined." 

The  petition  for  the  establishment  and  organization 
of  the  district  under  section  5652  of  Crawford  &  Moses' 
Digest  described  the  improvements  to  be  made  as  fol- 
lows: ''We  respectfully  petition  and  ask  that  the  fol- 
lowing improvements  contemplated  be  made  in  said  dis- 
trict, of  the  nature,  kind  and  character,  towit :  Macad- 
amizing, grading,  graveling,  paving,  curbing,  guttering 
or  improving  in  such  a  manner  and  form  as  provided  and 
shown  by  the  estimates,  plans  and  specifications  prepared 


Digitized  by 


Google 


248        Bai^  v.  Stbeet  Paving  Imp.  Dist.  No.  1.      [148 

and  on  file  be  made  and  constructed  on  the  following 
streets. '* 

The  ordinance  passed  by  the  city  council  creating 
the  district  and  fixing  the  boundaries  thereof  provided 
that  the  improvements  to  be  made  should  be  **  grading, 
graveling  and  macadamizing,  surfacing,  paving,  curbing 
or  guttering  the  streets  therein  mentioned. '' 

This  court  ruled,  in  the  case  of  McDonnell  v.  Im- 
provement Dist.  No.  145,  Little  Rock,  97  Ark.  334,  that 
the  petitions  provided  for  in  sections  5649  and  5652  of 
Crawford  &  Moses'  Digest  for  the  organization  of  im- 
provement districts  in  incorporated  towns  and  cities  need 
not  make  particular  specifications  of  the  things  to  be 
done  in  order  to  make  the  improvements.  It  was  said 
in  that  case:  **A11  that  is  required  is  that  the  nature  of 
the  improvement  be  specified  in  general  terms,  so  that 
the  purpose  of  the  organization  may  be  set  forth  in  the 
proceedings.  Much  must,  of  course,  be  left  to  the  dis- 
cretion of  the  commissioners  in  forming  the  plans  for 
the  improvement  and  making  the  estimates  of  the  cost 
thereof.**  The  ruling  in  that  case  was  reaffirmed  in 
Board  of  Improvement  of  Paving  Dist.  No.  7  of  City  of 
Fort  Smith  v.  Brun,  105  Ark.  65.  Under  the  ruling  in 
those  cases,  the  description  in  the  petitions  now  before 
us  described  the  proposed  improvements  with  sufficient 
certainty  and  definiteness.  The  petitions  and  ordinances 
provide  for  paving  the  streets  described,  by  macadam- 
izing or  graveling  them,  as  well  as  for  curbing  and  gut- 
tering said  streets.  It  is  true  that  the  petitions  contain 
a  provision  authorizing  the  improvement  to  be  made 
with  such  material  as  may  be  determined,  but  that  nec- 
essarily means  material  of  the  general  character  used  in 
macadamizing  or  graveling  streets.  Appellant  makes 
the  further  specific  contention  that,  under  the  descriptive 
language  used,  it  is  impossible  to  determine  whether  all 
improvements  therein  designated  are  to  be  made,  or,  if 
not  all,  what  particular  improvements  so  enumerated 
shall  be  made.  We  understand  the  language  to  mean 
that  the  board  of  improvement  shall  either  macadamize 
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or  gravel  the  streets,  one  or  the  other.  We  also  under- 
stand the  descriptive  language  to  mean  that,  in  addition 
to  paving  proper,  the  streets  shall  be  curbed  and  gut- 
tered ;  so  the  paving,  curbing  and  guttering  constitute  a 
single  improvement.  This  court  said  in  the  case  of 
Board  of  Improvement  of  Paving  Dist.  No.  7  of  City  of 
Fort  Smith  v.  Brun,  105  Ark.  65,  that,  **If  the  improve- 
ment of  the  street  is  authorized,  and  to  make  such  im- 
provement it  is  necessary  to  grade,  macadamize  and  curb 
the  street,  the  work  undertaken  is  in  fact  but  one  im- 
provement, although  parts  of  the  work  are  called  by  dif- 
ferent names. '*  The  property  owners  in  the  petition  be- 
fore us  have  clearly  elected  to  pave  the  streets  described 
by  graveling  or  macadamizing  them,  as  well  as  to  curb 
and  gutter  said  streets  by  the  creation  of  one  district. 
This  they  had  a  right  to  do,  under  the  ruling  announced 
in  Bottrell  v.  Hollipeter,  135  Ark.  315,  and  in  other  cases 
of  this  court  cited  therein. 

No  error  appearing,  the  decree  is  affirmed. 


Hudson  v.  Union  &  Mercanttlb  Trust  Company. 
Opinion  delivered  April  11,  1921. 

Insane  persons — ^time  for  appeal. — Crawford  &  Moses'  Digest, 
§  2140,  allowing  to  an  insane  person  a  right  of  appeal  within  six 
months  after  removal  of  his  or  her  disabilities,  applies  as  well  to 
a  suit  brought  by  an  insane  person  as  to  one  brought  against  him. 
Insane  persons— validity  op  decree  against. — Where  plaintiff 
brought  suit  to  set  aside  a  sale  under  mortgage  on  the  ground 
that  she  was  insane  at  the  time  of  its  execution,  and  defendant 
by  way  of  cross-complaint  set  up  that  the  loan  secured  by  the 
mortgage  was  used  to  pay  valid  liens  on  the  land,  and  asked  that 
such  liens  be  foreclosed,  which  was  done,  the  decree  was  not  void 
for  want  of  an  answer  to  the  cross-complaint,  which  was  in  the 
nature  of  an  equitable  defense,  and  did  not  necessarily  call  for  an 
answer  from  the  plaintiff's  guardian. 

Judicial  sales— rights  of  purchaser  under  erroneous  decree. — 
A  stranger  purchasing  under  a  judicial  sale  based  upon  a  decree 
erroneous  but  not  void  acquires  rights  which  will  be  protected. 
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4.  Insane  persons— loans— subrogation. — ^Under  the  doctrine  of 
subrogation,  one  lending  money  to  an  insane  woman  to  buy  land 
may  have  a  lien  thereon  for  the  amount  of  such  purchase  money, 
but  it  was  error  to  declare  a  lien  therefor  in  his  favor  on  other 
land  owned  by  her. 

6.  Insane  persons — contracts— validity. — The  contracts  of  insane 
persons  may  be  set  aside  though  made  at  their  instance  without 
notice  of  their  infirmity  for  a  fair  consideration  and  without  fraud 
or  Imposition. 

6.  Insane  persons — contracts — ^rescission. — An  insane  person  may 
rescind  a  note  and  mortgage  executed  by  her  without  restoring  or 
offering  to  restore  the  consideration  received,  provided  it  is  no 
longer  in  her  possession  or  control. 

7.  Insane  persons — frights  in  land  erroneously  sold. — ^Where 
money  was  loaned  to  an  insane  person,  which  in  part  was  used  to 
pay  off  a  lien  on  land  owned  by  her,  and  part  in  making  payment 
on  other  land  bought  by  her  and  discharging  a  lien  on  the  latter 
land,  though  a  sale  of  both  tracts  for  the  entire  amount  was  erro- 
neous, she  will  not  be  entitled  to  restitution  of  the  land  purchased 
by  a  stranger,  but  where  one  of  the  tracts  brought  more  than  the 
lien  against  it,  she  will  be  entitled  to  a  proportionate  part  of  the 
purchase  money. 

Appeal  from  Jackson  Chancery  Court;  George  T. 
Humphries,  Chancellor ;  reversed. 

W.  A.  Cvmmnghanv,  for  appellant. 

The  decree  was  rendered  upon  the  cross-complaint  of 
E.  G.  Thompson  and  no  answer  to  this  cross-complaint 
was  ever  filed  by  a  guardian  or  guardian  ad  litem  of  Ada 
Sims,  a  person  of  unsound  mind.  This  was  reversible 
error.  104  Ark.  193;  105  Id,  11.  Mrs  Sims  was  insane 
and  was  not  bound  for  the  purchase  price  of  the  lands. 
She  should  be  allowed  to  recover  her  lands  or  the  pur- 
chase price  with  interest,  less  the  amount  of  the  lien  at 
the  time  the  deed  of  trust  then  was  executed  to  Thompson. 

Stayton  &  Stayton  and  Oustave  Jcmes,  for  appellees. 

1.  The  appeal  was  not  perfected  in  time  and  should 
be  dismissed.  C.  &  M.  Digest,  §  2131;  104  Ark.  379;  119 
Id.  235. 

2.  Being  the  moving  party,  represented  by  regular 
guardian,  appellant  is  bound  by  the  judgment  and  de- 
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cree.  55  Ark.  22;  98  7rf.  151-155;  105  7e?.  440.  The  ap- 
peal should  be  dismissed.  Evidence  dehors  the  record 
to  establish  a  waiver  by  appellant  of  the  right  of  appeal. 
53  Ark.  514;  106  Id.  292;  85  Id.  30;  97  Id.  373;  92  Id.  242. 

3.  There  is  no  evidence  of  fraud  or  overreaching  or 
inadequacy  of  consideration.  At  the  time  of  the  decree, 
Mrs.  Sims  was  in  possession  of  the  property  purchased 
by  the  money  obtained  from  appellee  Thompson  and  en- 
joying the  benefit  thereof.  This  case  is  ruled  by  115  Ark. 
430.    See,  also,  104  Ark.  187;  105  Id.  5;  135  Id.  440-4. 

Where  infants  by  guardian  or  next  friend  go  into 
court  to  assert  their  rights,  they  are  under  the  eye  of  the 
court  and  enjoy  its  care  and  protection  and  the  conclu- 
sions reached  are  as  binding  upon  them  as  upon  per- 
sons sui  juris.  55  Ark.  22.  Mrs.  Sims  was  the  moving 
party,  and  the  statute  affords  her  no  relief.  9S  Ark.  151, 
155.  Appellant  has  had  her  day  in  court  and  is  bound  by 
the  decree  as  a  person  sui  juris.  49  Ark.  399 ;  85  Id.  272 ; 
70  7e?.  415;103  7ci.  67. 

Humphreys,  J.  This  is  an  appeal  by  Ursel  Hudson, 
as  next  friend  for  Ada  Sims,  from  a  decree  rendered  in 
the  Jackson  Chancery  Court  on  November  2, 1915,  against 
Ada  Sims,  in  a  suit  brought  in  said  court  by  V.  G.  Rich- 
ardson, as  guardian  for  the  person  and  estate  of  the  said 
Ada  SimB,  a  person  of  unsound  mind,  against  the  appel- 
lees. V.  G.  Richardson,  Ada  Sims'  regular  guardian, 
died  May  13, 1918.  The  prayer  for  appeal  was  filed  Jan- 
uary 11,  1921.  The  suit  was  to  set  aside  a  mortgage 
given  by  Ada  Sims,  widow,  on  the  23d  day  of  February, 
1914,  to  E.  G.  Thompson,  agent,  and  Wm.  N.  Dunaway, 
trustee,  on  200  acres  of  land  in  said  county,  to  secure  a 
loan  in  the  sum  of  $3,000,  due  two  years  after  date. 

The  facts  developed  in  the  trial  of  the  cause  are  sub- 
stantially as  follows:  Ada  B.  Sims  owned  in  her  own 
right  the  north  half  of  the  southwest  quarter,  and  the 
north  half  of  the  southwest  quarter  of  the  southwest 
quarter  of  section  34,  township  9  north,  range  2  west, 
upon  which  there  was  a  mortgage  lien  for  $500  and  in- 
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terest,  in  favor  of  Anna  M.  Volkmer.  Her  sister,  Mrs. 
D.  S.  Stansbury,  owned  the  south  half  of  the  northwest 
quarter  and  the  south  half  of  the  southwest  of  the  south- 
west quarter  of  said  section,  upon  which  there  was 
a  mortgage  lien  for  $1,000  and  interest,  in  favor 
of  E.  G.  Thompson.  On  February  6,  1914,  Mrs.  D.  S. 
Stansbury  sold  and  conveyed  the  100  acres  of  land  owned 
by  her,  heretofore  described,  to  her  sister,  Ada  B.  Sims, 
for  $3,000.  In  order  to  pay  the  liens  upon  the  several 
tracts  of  land  and  to  pay  a  part  of  the  purchase  money 
she  owed  Mrs.  Stansbury  for  the  portion  bought  from 
her,  she  borrowed  from  E.  G.  Thompson,  agent,  through 
the  instrumentality  of  Gustave  Jones,  the  sum  of  $3,000, 
on  the  23d  day  of  February,  1914,  and  executed  the  mort- 
gage, or  deed  of  trust,  sought  to  be  canceled,  to  Wm.  N. 
Dunaway,  as  trustee  for  E.  G.  Thomuson,  agent,  on  the 
entire  200-acre  tract — the  100  acres  owned  by  her  as  well 
as  the  100  acres  purchased  from  her  sister.  Out  of  the 
proceeds  of  the  $3,000,  Mrs.  Sims  paid  $520.83  in  satis- 
faction of  the  Volkmer  mortgage,  $1,006.66  in  satisfaction 
of  the  E.  G.  Thompson  mortgage  against  the  land  pur- 
chased from  her  sister,  Mrs.  Stansbury,  and  the  balance 
to  Mrs.  Stansbury  on  the  purchase  money  for  the  100 
acres  bought  from  her.  Mrs.  Stansbury  at  the  time  took 
a  second  mortgage  to  secure  the  unpaid  purchase  money. 
According  to  the  weight  of  the  evidence,  Ada  Sims  was 
insane  at  the  time  she  executed  the  note  and  mortgage 
for  $3,000,  but  her  condition  was  unknown  to  any  of  the 
appellees.  On  the  8th  day  of  April,  1914,  the  said  Ada 
Sims  was  adjudged  to  be  insane  by  the  county  court  of 
Independence  Oounty,  and  V.  G.  Richardson  was  ap- 
pointed guardian  of  her  person  and  estate  on  the  11th 
day  of  May,  following.  The  $3,000  mortgage  in  ques- 
tion was  breached  by  failure  to  pay  interest,  and  the 
trustee  advertised  and  sold  the  entire  200-acre  tract  un- 
der the  terms  of  sale  provided  in  the  mortgage.  This 
suit  was  then  instituted  to  set  aside  the  sale  and  cancel 
the  debt  and  mortgage  on  the  ground  of  the  insanity 
of   the   said   Ada  B.    Sims   at   the   time   she  executed 


Digitized  by 


Google 


ABK.]        Hudson  v.  Union  &  Mbbc.  Tbust  Co.  253 

the  mortgage  or  deed  of  trust.  All  the  appellees  answered, 
and,  in  addition  to  a  denial  of  the  material  allegations 
of  the  bill,  it  was  charged  in  the  separate  answer  and 
cross-complaint  of  E.  G.  Thompson  that  the  $3,000  loaned 
by  him  and  secured  by  the  mortgage  in  question,  on  the 
200-acre  tract  of  land,  was  used  to  liquidate  mortgage 
liens  upon  the  land  at  the  time  and  to  pay  a  part  of  the 
purchase  money  for  the  land  purchased  by  Mrs.  Sims 
from  Mrs.  Stansbury,  and,  on  that  account,  he  asked  that 
a  lien  be  declared  on  the  land  for  the  amount  advanced, 
and  for  a  foreclosure  of  the  lien  to  pay  the  amount.  A 
sunmaons  was  issued  on  the  cross-complaint  and  served 
upon  the  guardian  of  Ada  Sims,  who  had  instituted 
the  suit. 

The  court  found,  that  Mrs.  Sims  was  without  ca- 
pacity to  contract  at  the  time  she  executed  the  mortgage, 
but  that  her  condition  was  unknown  to  any  of  the  appel- 
lees, and  that  the  money  loaned  by  E.  G.  Thompson  to 
her  was  used  to  liquidate  existing  liens  on  the  several 
tracts  of  land  and  to  pay  a  part  of  the  purchase  money 
for  the  100-acre  tract  bought  from  her  sister,  and  de- 
creed a  lien  for  the  amount  loaned,  with  interest,  upon 
the  entire  200-acre  tract  and  ordered  a  sale  thereof  to 
pay  the  indebtedness.  The  sale  was  made,  at  which  B. 
W.  Jones,  who  was  not  a  party  to  the  cause,  purchased 
the  land  for  $3,600,  which  was  reported  to  and  confirmed 
by  the  court. 

The  appellees  filed  a  motion  to  dismiss  the  appeal  on 
the  ground  that  the  time  elapsed  for  taking  an  appeal 
on  the  2d  day  of  November,  1916.  At  the  time  the  de- 
cree was  rendered,  the  general  statute  governing  appeals 
allowed  one  year  from  the  rendition  of  the  decree  within 
which  to  take  an  appeal ;  later,  the  statute  was  amended 
so  as  to  allow  only  six  months.  A  ruling  on  the  motion 
was  withheld  until  the  final  submission  of  the  cause,  and 
appellees  now  insist  on  a  dismissial  for  the  reason  as- 
sifirned  in  the  motion.  It  is  contended  that,  because  ap- 
pellant, through  her  regular  guardian,  instituted  the  suit, 
she  was  the  moving  party  and  was  bound  by  the  decree 
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of  the  court  as  a  person  sm  juris,  and  was  therefore  com- 
pelled to  appeal  within  the  year  period.  Section  2140, 
Crawford  &  Moses*  Digest,  the  general  statute  covering 
appeals  to  the  Supreme  Court,  reads  as  follows :  '*  An  ap- 
peal or  writ  of  error  shall  not  be  granted,  except  within 
six  months  next  after  the  rendition  of  the  judgment,  or- 
der or  decree  sought  to  be  reviewed,  unless  the  party 
applying  therefor  was  an  infant,  or  of  unsound  mind 
at  the  time  of  its  rendition,  in  which  cases  an  appeal  or 
writ  of  error  may  be  granted  to  such  parties,  or  their 
legal  representatives,  within  six  months  after  the  re- 
moval of  their  disabilities  or  both.*'  It  will  be  observed 
that  no  distinction  is  made  in  the  statute  between  persons 
of  unsound  mind  on  account  of  being  plaintiffs  or  defend- 
ants in  a  suit.  This  court  said,  ip  the  case  of  Evans 
v.  Davis,  146  Ark.  595,  that  the  statute,  **  permits  an  ap- 
peal to  be  taken  by  a  person  of  unsound  mind  within  six 
months  after  the  removal  of  such  disability.'*  The  mo- 
tion to  dismiss  is  overruled. 

Appellant's  first  contention  is  that  the  decree  was 
void  because  rendered  on  the  cross-complaint  of  E.  G. 
Thompson,  to  which  no  answer  was  filed  for  the  non 
compos  mentis,  either  by  the  regular  guardian  or  by  a 
guardian  ad  litem.  The  matter  set  up  in  the  so-called 
cross-complaint  of  E.  G.  Thompson  was  in  the  nature  of 
an  equitable  defense  to  appellant's  bill  asking  for  a  can- 
cellation of  the  debt  and  mortgage  and  did  not  necessa- 
rily call  for  an  answer  from  a  guardian  of  a  party  to  the 
suit.  The  court  had  jurisdiction  of  the  subject-matter 
and  parties,  so,  if  any  errors  were  committed  in  the  ren- 
dition of  the  decree,  it  was  erroneous  and  not  void. 
Boyd  V.  Roane,  49  Ark.  397.  The  decree  ordering  the 
sale  not  being  void,  B.  W.  Jones,  who  bought  the  land  at 
the  judicial  sale,  acquired  rights  as  a  purchaser  which 
will  be  protected.  Buford  v.  Briggs,  96  Ark.  150;  Dod- 
son  V.  Butler,  101  Ark.  416 ;  Evans  v.  Davis,  supra. 

Appellant's  next  and  last  contention  is  that  the  court 
erred  in  failing  to  return  appellant  the  purchase  price 
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of  the  100  acres  of  land  which  she  owned  individually 
before  purchasing  the  100  acres  from  her  sister,  Mrs. 
Stansbury,  less  $520.83  with  accrued  interest,  which  was 
paid  out  of  the  $3,000  loan  made  to  her  by  E.  G.  Thomp- 
son, agent. 

Appellees  say  that  this  contention  presents  a  new  or 
different  issue,  not  determined  in  the  lower  court.  Not 
so.  This  issue  was  determined  adversely  to  the  conten- 
tion of  appellant  in  the  court  below  when  the  court,  under 
the  doctrine  of  subrogation,  allowed  E.  Ot.  Thompson  the 
proceeds  from  the  sale  of  Ada  Sims'  individual  lands  to 
repay  the  money  advanced  to  her  to  buy  other  lands.  We 
think  it  was  error,  under  the  doctrine  of  subrogation,  to 
impose  a  lien  upon  appellant's  individual  lands  for  money 
advanced  or  loaned  to  her  with  which  to  purchase  the  100- 
acre  tract  from  her  sister.  In  further  reply,  appellees  say 
that,  according  to  the  weight  of  authority,  unless  the  par- 
ties can  be  restored  to  their  original  positions,  courts  will 
not  set  aside  contracts  made  with  insane  persons  at  their 
instance,  without  notice  of  the  infirmity,  if  the  contracts 
were  for  a  fair  consideration  and  without  fraud  or  impo- 
sition. The  mortgage  contract  between  Ada  Sims  and 
E.  Q.  Thompson  was  set  aside  by  the  trial  court  on  the 
ground  that  Ada  Sims  was  insane  at  the  time  she  executed 
it,  and  E.  Gt.  Thompson  prosecuted  no  appeal  to  this  court 
from  that  decision.  Again,  the  doctrine  contended  for  by 
appellee  is  not  in  accordance  with  the  doctrine  adopted  by 
this  court.  In  the  case  of  Henry  v.  Finej  23  Ark.  417, 
after  xieciding  that  contracts  of  this  character  made 
with  insane  persons  without  notice  of  the  infirmity  might 
be  avoided  at  their  instance,  the  court  ruled  that,  in  order 
to  avoid  the  sale,  it  was  not  necessary  to  pay  or  tender  the 
consideration  paid  by  the  purchaser.  The  doctrine  there 
announced  was  reaffirmed  in  the  later  case  of  George  v. 
8t.  L.,  I.  M.  db  8.  Ry.  Co.,  34  Ark.  613,  in  which  this  court 
disapproved  an  instruction  incorporating  the  doctrine 
contended  for  by  appellee  in  the  instant  case.  It  is  un- 
necessary to  determine  where  the  weight  of  authority  lies 
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since  this  court  has  announced  the  doctrine  that  an  insane 
person  may  rescind  a  contract  of  this  character  without 
restoring  or  offering  to  restore  the  consideration  re- 
ceived. It  goes  of  course  without  saying  that,  if  the  in- 
sane person^  had  the  possession  or  control  of  the  consid- 
eration received,  he  would  be  required  to  restore  it  before 
a  rescission  would  be  decreed,  but,  if  the  insane  person 
had  parted  with  the  consideration,  no  such  requirement 
is  a  necessary  prerequisite  to  canceling  the  contract.  It 
was  proper  for  the  trial  court,  under  the  doctrine  of  sub- 
rogation, after  setting  the  contract  aside,  to  charge  Ada 
Sims*  individual  land  for  money  advanced  or  loaned  to 
her  by  E.  Gt.  Thompson  to  liquidate  valid,  subsisting  liens 
upon  that  particular  land. 

While  appellant  can  not  have  restitution  of  her  indi- 
vidual tract  of  land  which  passed  at  the  sale  to  the  pur- 
chaser, B.  /W.  Jones,  she  is  entitled  to  restitution  of  a  pro- 
portionate share  of  the  proceeds  of  the  sale.  For  exam- 
ple :  If  her  individual  100-acre  tract  was  of  equal  value 
with  the  100  acres  purchased  from  her  sister,  then  she 
should  have,  by  way  of  restitution,  $1,800,  one-half  of  the 
purchase  price  of  the  200-acre  tract,  less  the  amount  used 
out  of  the  loan  to  pay  the  Anna  Volkmer  mortgage  with 
interest  thereon  to  the  date  the  purchase  money  was  paid 
into  court  for  distribution. 

For  the  error  indicated,  the  decree  is  reversed  and 
the  cause  remanded  with  directions  to  proceed  in  accord- 
ance  with  this  opinion. 


CocHRELL  V.  State. 
Opinion  delivered  April  18,  1921. 

HoMiCTOE — ^EVTOENCE  OF  PREVIOUS  QUABREL. — In  a  prosecixtion  of 
a  woman  for  killing  her  husband,  where  she  claimed  to  have  killed 
him  in  self-defense,  and  she  was  permitted  to  detail  her  trou- 
bles with  her  husband  and  his  cruel  treatment  and  threats  for  a 
considerable  period  of  time,  it  was  not  error  to  exclude  the  testi- 
mony of  a  witness  concerning  an  altercation  between  defendant 
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and  her  husband  several  months  prior  to  the  killing;  there  being 
no  evidence  to  connect  it  with  the  killing. 

2.  Criminal  law — cross-examination — necessity  of  objection. — 
Assigned  error  in  the  overruling  of  an  objection  to  a  question 
asked  defendant  on  cross-examination  is  not  reviewable  where  no 
exception  was  saved  to  the  court's  ruling. 

8*  Homicide — sufficiency  of  eviihince. — In  a  prosecution  for  mur- 
der, evidence  held  to  sustain  a  conviction  of  murder  in  the  second 


Appeal  from  Jefferson  Circuit  Court;  W.  B.  Sor- 
rdls,  Judge;  affirmed. 

CcUdwell,  Triplett  <&  Ross,  for  appellant. 

1.  It  was  error  to  refuse  to  i>ennit  Mrs.  McFall  to 
testify  concjeming  an  alleged  previous  difficulty  or  quar- 
rel between  appellant  and  her  husband. 

A  trial  court  should  not  make  assertions  which  show 
to  the  jury  what  the  court  thinks  of  the  testimony.  The 
jury  should  be  the  sole  judge  of  the  evidence.  51  Ark. 
147. 

2.  Mrs.  McFall  was  not  permitted  to  testify  for  ap- 
pellant after  appellant  offered  to  show  by  the  witness  ac- 
tual acts  of  violence  committed  by  deceased  upon  appel- 
lant, and  thus  self-defense  and  justification  in  the  killing. 
The  testimony  of  Mrs.  McFall  showing  these  acts  of  vio- 
lence by  deceased  would  corroborate  the  testimony  of  ap- 
pellant and  should  have  gone  to  the  jury.    51  Ark.  147. 

J.  8.  Utley,  Attorney  General,  and  Elbert  Godum, 
Assistant,  for  appellee. 

1.  Counsel  for  appellant  never  objected  nor  ex- 
cepted to  any  questions  or  answers  relative  to  the  ques- 
tions propounded  to  the  witness  by  the  court.  130  Axk. 
lll;129  7ei.  316. 

2.  A  general  objection  to  instructions  m  gross  will 
not  be  considered  if  any  of  them  are  good.  105  Ark.  15, 
555.  A  general  objection  to  instructions  en  masse  is  in- 
sufficient if  any  one  of  them  is  correct.  73  Ark.  315;  75 
Id.  182;  76  Id.  41,  482;  78  Id.  7;  86  Id.  103.  Errors  in 
instructions  must  be  specifically  objected  to  and  the  er- 
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rors  pointed  out.    93  Ark.  521;  128  U.  '594;  2  B.  C.  L. 
94-5. 

3.  The  evidence  substantially  sustains  the  verdict. 
135Axk.ll7;136  7(i.  385. 

MoCuLLocH,  C.  J.  Appellant  was  indicted  for  kill- 
ing her  husband,  Wheeler  Cochrell,  and  on  the  trial  of 
the  case  was  convicted  of  murder  in  the  second  degree. 

Appellant  and  her  husband  were  living  in  a  rooming 
house  in  Pine  Bluff  owned  by  appellant,  and  early  in  the 
morning  of  July  6, 1920,  other  persons  living  in  the  house 
heard  pistol  shots  in  the  room  occupied  by  appellant  and 
her  husband.  There  were  three  shots  fired,  according  to 
the  testimony  introduced.  One  of  the  witnesses  occupy- 
ing a  room  across  the  hall  testified  that  immediately  after 
she  heard  the  shots  appellant  came  out  into  the  hall  and 
exclaimed  that  she  had  **hurt  her  boy."  Other  persons, 
hearing  the  noise,  ran  into  the  room  and  found  Wheeler 
Cochrell  lying  on  the  floor  groaning.  A  police  officer, 
who  had  been  telephoned  for,  soon  came  while  Cochrell 
was  still  lying  on  the  floor,  and  Cochrell  stated  in  the 
presence  of  appellant  that  ''she/'  pointing  to  appellant, 
*'shot  me  full  of  holes  for  nothing.''  Appellant  made 
no  reply,  though  asked  by  the  officer  if  she  had  anything 
to  say.  They  laid  Cochrell  on  the  bed,  and  he  expired  in 
H  few  minutes  thereafter.  The  witnesses  found  two  pis- 
tols lying  on  the  bed — one  a  38-calibre  and  the  other  a 
32-calibre.  The  larger  pistol  was  full  loaded  and  the 
smaller  one  had  two  unexploded  cartridges  in  it,  two 
exploded  cartridges  and  one  chamber  was  empty.  Four 
ballet  holes  were  found  in  Cochrell's  body.  A  physician 
who  examined  the  body  after  Cochrell's  death  gave  his 
opinion  that  the  wounds  were  inflicted  with  a  32-calibre 
pistol.  Appellant  testified  in  the  case  and  admitted  that 
she  shot  her  husband  two  or  three  times,  but  claimed 
that  she  fired  the  shots  in  self-defense.  She  testified  that 
her  husband  had  been  mistreating  her  for  a  considerable 
length  of  time,  that  he  had  endeavored  to  force  her  to 
make  a  will  in  his  favor  and  to  take  out  life  insurance 


Digitized  by 


Google 


AEK.]  COCHBEUL.   V.   StATB.  259 

payable  to  him,  and  threatened  to  kill  her  if  she  contin- 
ued to  refuse  to  do  so.  She  stated  that  on  the  morning 
of  the  killing  he  renewed  his  efforts  to  induce  or  force 
her  to  execute  the  will  and  take  out  insurance  and  again 
threatened  to  kill  her  and  came  into  the  room  where  she 
was  and  with  a  drawn  pistol  declared  he  would  kill  her, 
when  she  fired  the  shots.  Appellant  was  permitted  to 
relate  all  of  the  details  of  her  troubles  with  her  husband 
and  his  cruel  treatment  and  threats  from  the  beginning. 

The  first  assignment  of  error  urged  here  for  reversal 
of  the  judgment  relates  to  the  court's  refusal  to  permit 
a  Mrs.  McFall  to  testify  concerning  an  alleged  difficulty 
or  quarrel  between  appellant  and  her  husband.  The  rec- 
ord shows  that  appellant's  counsel  asked  the  witness  to 
state  whether  or  not  she  had,  on  **an  occasion  some  time 
prior  to  the  killing, ''  witnessed  a  difficulty  *'at  night  or 
in  the  morning''  between  appellant  and  her  husband. 
The  prosecuting  attorney  objected  to  the  question,  and 
the  court  stated  to  counsel  that  the  testimony  would  be 
admitted  if  it  could  be  connected  with  the  killing  or  shown 
that  it  led  up  to  the  killing.  The  witness  then  stated  that 
she  could  relate  such  an  occurrence  which  took  place 
** several  months  before  the  killing,'*  and  the  court  ex- 
cluded the  statement.  This  circumstance  was  too  re- 
mote from  the  killing  to  be  admissible  as  throwing  any 
light  on  the  tragedy,  and  the  ruling  of  the  court  in  ex- 
cluding it  was  correct. 

The  next  assignment  of  error  relates  to  the  action 
of  the  court  in  propounding  a  question  to  appellant  on 
cross-examination  concerning  her  alleged  disposition  of 
her  husband's  belt  and  trousers  which  he  wore  when  shot. 
No  exceptions  were  made  to  the  ruling,  and  this  assign- 
ment can  not  be  considered.  These  are  all  of  the  assign- 
ments urged  for  reversal. 

The  evidence  is  sufficient  to  sustain  the  verdict,  and 
we  find  no  error  in  the  proceedings.    Affirmed. 
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Clear  Creek  Oil  &  Gas  Company  v.  Fort  Smith  Spelter 

Company. 

Opinion  delivered  April  18,  1921. 

1.  Public  service  commission — ^bbview  op  orders. — ^Under  Acts 
1919,  p.  411,  the  Corporation  Commission  acted  in  a  giecuri-judi- 
cial  capacity  in  the  matter  of  public  utility  rates,  and  its  orders 
affecting  property  rights  are  subject  to  review  by  the  courts  in 
such  manner  as  may  be  prescribed  by  the  Legislature. 

2.  Constitutional  law— pubuc  utility— preferential  contracts. 
— If  a  company  incorporated  to  supply  gas  was  not  a  public  utility 
at  the  time  of  contracting  with  smelting  companies  to  furnish 
them  gas,  griving  them  a  preferential  right  to  be  supplied,  and  the 
contracts  were  not  entered  into  in  anticipation  of  the  company 
becoming  a  public  utility,  but  were  merely  private  undertakings 
concerning  a  subject-matter  over  which  the  State  had  no  control, 
such  contracts  were  valid,  and  the  obligations  thereof  could  not 
be  impaired  by  any  State  reg^ilation. 

8.  Gas— IMPAIRING  obugations  of  contracts.— An  oil  and  gas  com- 
pany not  a  public  utility  could  not  impair  the  obligations  of  its 
own  preferential  contract  to  furnish  gas,  valid  at  the  time  of  its 
execution,  by  subsequently  engaging  in  the  operation  of  a  busi- 
ness subject  to  the  State's  controL 

4.  Gas — ^AUTHORITY  TO  OPERATE  AS  PUBUC  UTILITY. — ^Where  a  gas 
company  by  its  charter  was  authorized  to  operate  as  a  public  util- 
ity in  the  production,  transportation  or  sale  of  natural  gas,  but 
was  not  limited  to  such  operation,  and  was  not  bound  so  to  op- 
erate, and  it  elected  not  to  do  so,  it  could  enter  into  preferential 
private  contracts  not  subject  to  public  control  or  regulation. 

6.  Corporations — ^legislative  control. — It  is  not  within  the  power 
of  the  Legislature  to  declare  the  operation  of  a  business  which 
is  private  in  its  nature  to  be  public  service  and  subject  to  public 
control. 

6.  Gas — gas  company  as  public  utiuty. — ^A  gas  company  author- 
ized by  its  charter  to  operate  as  a  public  utility,  but  not  bound 
to  do  so,  did  not  become  such  by  virtue  merely  of  Crawford  & 
Moses*  Digest,  §  3969,  empowering  public  utilities  to  exercise 
the  power  of  eminent  domain,  the  company  having  done  nothing 
pursuant  to  the  terms  of  that  statute  or  in  any  other  respect  to 
make  itself  a  public  utility. 

7.  Eminent  domain — ^private  business. — The  Legislature  can  not 
confer  on  a  private  business  the  power  of  eminent  domain,  which 
can  be  exercised  solely  for  the  benefit  of  the  public. 
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8.  Etidenge — MATTER  OF  COMMON  KNOWLEDGE. — It  is  a  matter  of 
general  knowledge  that  natural  gas  is  a  commodity  which  is 
usually  developed  for  the  purpose  of  distribution  to  the  public. 

9.  Gas— CONTRACTS  in  contemplation  of  becoming  public  utility. 
— Preferential  contracts  by  a  gas  company  to  supply  natural  gas 
to  several  smelting  companies,  though  executed  before  the  gas 
company  began  operating  as  a  public  utility,  held  to  have  been 
made  in  contemplation  of  operation  as  a  public  utility  by  the 
gas  company,  and  therefore  to  be  subject  to  regulation  by  the 
Corporation  Conmiission. 

10.  Appeal  and  error — presumption  in  favor  of  judgment. — On  ap- 
peal from  a  judgment  of  the  circuit  court  dismissing  a  petition  by 
a  gas  company  to  fix  a  new  schedule  of  rates  for  the  use  of  nat- 
ural gas,  there  is  no  presumption  that  the  lower  court  found  the 
old  rates  to  be  reasonable;  such  judgment  being  based  on  the  er- 
roneous conclusion  that  the  preferential  contracts  between  the 
gas  company  and  the  appellees  were  beyond  the  control  of  the 
Corporation  Commission. 

Appeal  from  Pulaski  Circuit  Court,  Second  Divi- 
sion ;  Gtiy  Fulk,  Judge ;  reversed. 

EiU  <&  Fitzhugh,  for  appellant. 

The  record  shows  that  the  Corporation  Commission 
was  right,  and  the  court  erred  in  dismissing  the  petition, 
and  the  order  of  the  commission  should  be  placed  in 
force.  Appellant  was  a  public  service  corporation  from 
the  beginning,  and  all  these  parties  dealt  with  it  as  such, 
subject  to  the  rights  of  the  State  to  regulate  the  rates 
made  by  it.  176  Cal.  499;  169  Pac.  59;  251  U.  S.  228. 
Condenomation  proceedings  can  not  be  had  in  favor  of  a 
private  use ;  the  right  must  be  public.  57  Ark.  359 ;  64 
Id.  357;  97  Id.  86;  97  Id.  495;  99  Id.  61.  The  right  of 
taking  property  by  eminent  domain  may  be  conferred 
npon  a  pipe  line  company  constructing  a  pipe  for  oil 
or  gas.  1  Wyman  on  Public  Service  Corp.,  §-§  59,  71 ;  176 
Cal.  499.  Under  act  911  any  corporation  engaged  in 
transmitting  oil  or  gas  in  pipe  lines  is  deemed  a  pipe  line 
company  and  as  such  is  assessed  for  taxation  by  the  Ark- 
ansas Tax  Conmiission.  C.  &  M.  Dig.,  §§  3969  to  3970. 
Under  the  Arkansas  laws  appellant  was  a  public  service 
corporation.    94  U.  S.  155;  lb.  162;  219  U.  S.  467;  34  L. 
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B.  A.  (N.  a)  671;  248  U.  S.  372;  39  Sup.  Ci  Eep.  117; 
105  Atl.  Bep.  551;  act  571,  Acts  1919,  §  5;  100  S.  E.  Bep. 
551;  P.  U.  B.  1920  C,  160  to  183;  Ih.  1919  D,  p.  252;  76. 
1920  E,  911 ;  4  S.  C.  Bep.  170.  See,  also,  9  Am.  Law  Bep. 
Ann.,  p.  1165;  56  Ore.  468;  229  U.  S.  397. 

If  the  Clear  Creek  Company  was  not  a  public  serv- 
ice corporation  at  the  time  it  made  the  contracts  in  ques- 
tion, it  was  such  at  the  .time  the  Corporation  Commission 
made  the  order  regulating  the  rates  in  lieu  of  the  con- 
tract rates.  175  Pac.  466  does  not  sustain  appellees  in 
their  contentions.     See  251  U.  S.  228,  which  is  in  point. 

Daily  <&  Woods  and  Mehaffy,  Donham  <&  Mehaffy, 
for  appellees. 

The  Clear  Creek  Company  was  not  a  public  service 
corporation  at  the  time  of  the  execution  of  the  contracts. 
Cases  in  169  Pac.  Bep.  59,  61-2  are  not  in  point.  175 
Pac.  466. 

The  contracts  between,  respondents  and  the  Clear 
Creek  Company  were  purely  private  contracts  and  not 
subject  to  control,  and  the  order  of  the  Corporation  Com- 
mission was  a  legislative  act  prohibited  by  our  Federal 
and  State  Constitutions.  211  TJ.  S.  210,  53  Law  Ed. 
150.  The  establishment  of  a  rate  is  the  making  of  a  rule 
for  the  future  and  a  legislative  act  not  judicial  in  kind 
If  the  Clear  Creek  Company  was  a  public  service  cor- 
poration when  we  contracted  with  them,  the  State  had 
the  right  to  regulate  it,  and  the  State  had  no  power  to 
impair  the  obligation  of  a  contract  between  purely  pri- 
vate parties.  The  Corporation  Commission  has  wholly 
misinterpreted  its  powers  under  the  act  creating  it.  The 
findings  of  the  circuit  court  on  conflicting  evidence  are 
very  persuasive  at  least.  125  Ark.  138.  The  findings  are 
not  against  the  dear  preponderance  of  the  evidence  and 
should  be  sustained.  120  M.  118.  On  the  whole  case, 
both  on  the  law  and  facts,  the  judgment  is  right. 

MoCuLLOOH,  C.  J.  Appellant  is  a  domestic  corpo- 
ration, organized  for  the  purpose  of  ''sinking  wells,  bor- 
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ing  for,  providing  and  transporting  crude  oil  and  natural 
gas,  coal,  asphalt  and  any  other  minerals  which  may  be 
found  in  the  development  of  their  property,**  and,  as- 
serting itself  to  be  a  public  utility  in  the  operation  of  its 
business  of  producing,  transporting  and  distributing  nat- 
ural gas,  it  filed  its  petition  before  the  Arkansas  Corpora- 
tion Commission  on  May  13,  1920,  praying  that  a  new 
schedule  of  rates  for  the  use  of  gas  by  smelters  and  other 
like  consumers  be  fixed  at  ten  cents  per  thousand  cubic 
feet.  Appellant  also  filed  a  petition  against  appellees, 
Fort  Smith  Spelter  Company,  Arkansas  Zinc  &  Smelt- 
ing Corporation  and  Athletic  Mining  &  Smelting  Com- 
pany, three  corporations  who  are  customers  of  appellant 
as  consumers  of  gas  in  manufacturing  plants,  praying  for 
modification  of  the  contracts  with  appellees  for  supply- 
^S  fS^j  ^^^  t^®  latter  filed  their  response  in  the  proceed- 
ings before  the  commission  in  which  they  claimed  that  ap- 
pellant was  not  a  public  utility,  and  that  they  (appellees) 
were  receiving  gas  from  appellant  under  private  contracts 
which  were  not  subject  to  control  by  the  commis- 
sion. There  was  a  hearing  before  the  commission,  the  re- 
sult of  which  was  that  the  petition  of  appellant  for  the 
regulation  of  rates  was  granted  by  the  connnission  over 
the  protests  of  appellees,  but  the  rate  was  fixed  on  a  grad- 
uated scale  according  to  the  amount  of  gas  consumed,  and 
the  rate  so  fixed  is  approximately  nine  cents  per  thou- 
sand cubic  feet.  Appellees  then  carried  the  proceedings 
before  the  circuit  court  of  Pulaski  County  by  appeal  as 
provided  in  the  statute  creating  the  Arkansas  Corpora- 
tion Conmiission  and  regulating  its  proceedings  (Acts 
1919,  page  411),  and  on  the  hearing  in  that  court  there 
was  a  general  finding  against  appellant  on  the  petition 
and  by  the  judgment  of  the  court  the  pefttion  was  dis- 
missed.   An  appeal  has  been  prosecuted  to  this  court. 

Section  27  of  the  act  referred  to  provides  that  there 
may  be  an  appeal  to  the  circuit  court  from  orders  and 
decisions  of  the  commission,  and  that  said  circuit  court 
shall  have  the  power  to  **  vacate  or  modify  any  such  order 
found  unreasonable  or  unlawful,  or  contrary  to  the  evi- 
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dence;  but  no  new  evidence  may  be  adduced  by  either 
party  in  said  court,  it  being  hereby  expressly  made  the 
duty  of  all  parties  to  present  to  the  commission  all  evi- 
dence on  which  they  may  wish  to  rely  in  the  event  of  an 
appeal  to  the  said  circuit  court,  and  all  appeals  shall  be 
tried  upon  the  record  made  in  the  proceedings  before  the 
commission. '  ^ 

Section  28  of  the  act  provides  for  an  appeal  to  the 
Supreme  Court,  and  that  on  the  hearing  of  such  appeal 
"the  Supreme  Court  shall  be  governed  by  the  procedure, 
and  reviewed  in  the  manner  which  is  now  or  may  here- 
after be  prescribed  by  law  governing  appeals  from  chan- 
cery courts.'' 

We  need  not  concern  ourselves  about  the  particular 
form  of  the  remedy  prescribed  by  the  statute,  for  that 
question  is  not  discussed  here  by  counsel.  It  is  suflScient 
merely  to  observe  that  the  conmaission  acts  in  a  quasi- 
judicial  capacity,  and  its  orders  affecting  property  rights 
are  subject  to  review  by  the  courts  in  such  manner  as 
may  be  prescribed  by  the  Legislature.  The  name  given 
to  the  method  of  review  by  the  Legislature  is  not  impor- 
tant, since  it  is  clear  that  the  purpose  of  the  statute  was 
to  provide  for  a  review  by  the  circuit  court  on  the  record 
made  before  the  commission,  and  also  provide  for  an  ap- 
peal to  this  court,  which  latter  provision  is  merely  de- 
claratory of  the  right  of  appeal  conferred  by  the  Con- 
stitution. 

The  real  point  of  the  controversy  between  the  parties 
is  whether  the  contracts  between  appellant  and  appel- 
lees for  the  sale  and  purchase  of  gas  were  executed  by 
appellant  when  it  was  not  acting  in  any  public  capacity, 
as  contended  by  appellee,  or  whether  appellant  was  from 
the  start  a  public  service  corporation  and  the  contracts 
attempted  to  confer  preferential  rights  to  appellees  as 
consumers.  Learned  counsel  for  appellees  candidly  con- 
cede that,  if  appellant  was  organi7.ed  as  a  public  service 
corporation  and  at  the  time  of  the  execution  of  these  con- 
tracts it  was  operating  as  such  public  utility  in  the  pro- 
duction   and    distribution    of   gas,    the   contracts   were 
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void,  so  fax  as  they  undertook  to  confer  special  privileges 
upon  appellees,  and  that  the  schedule  of  rates  for  prices  of 
gas  is  subject  to  control  by  the  Corporation  Commission, 
even  though  the  statute  authorizing  such  regulations 
was  not  passed  until  after  the  contracts  were  executed. 
It  is  unnecessary,  therefore,  to  cite  authorities  on  that 
question.  Such  authorities  are  cited  on  the  briefs  of 
counsel. 

There  is  little,  if  any,  conflict  in  the  testimony,  so 
far  as  we  regard  it  as  material. 

Appellant  was  organized  as  a  corporation  in  July, 
1914,  for  the  purposes  already  recited  in  the  foregoing 
quotation.  Soon  after  its  incorporation,  it  acquired  leases 
on  a  large  body  of  land  (30,000  acres  or  more)  in  Craw- 
ford County,  Arkansas,  and  began  explorations  for  gas. 
This  was  in  what  subsequently  became  known  as  the 
Kibler  field,  and  appellant  brought  in  its  first  well  in  No- 
vember, 1915,  wdth  the  initial  capacity  of  12,000,000  cubic 
feet  per  day.  It  had  no  market  for  its  gas  at  that  time 
and  was  seeking  a  market.  Fort  Smith  and  Van  Buren, 
the  only  two  cities  of  any  considerable  size  in  that  local- 
ity, were  already  being  supplied  by  a  gas  distributer 
which  obtained  gas  from  another  field.  Appellant  began 
negotiating  with  persons  who  were  seeking  locations  for 
manufacturing  plants  and  made  its  first  contract  with 
two  individuals.  Buck  and  Kerr,  who  were  succeeded  in 
their  rights  under  this  contract  by  appellee  Fort  Smith 
Spelter  Company.  This  contract  was  in  writing,  duly 
executed  on  March  17,  1916. 

The  contract  is  lengthy,  and  provides,  in  substance, 
that  appellant  should  proceed  to  develop  the  gas  field  in 
which  it  had  leases  on  approximately  30,000  acres  and 
expected  to  procure  more  leases,  and  furnish  the  con- 
tracting parties  with  gas  to  be  used  in  a  smelting  plant 
to  be  thereafter  located  at  South  Fort  Smith,  the  price 
to  be  paid  for  the  gas  being  specified  at  four  cents  per 
thousand  cubic  feet ;  and  further  provided  that,  after  the 
first  160  days  from  the  date  of  the  eontract,  appellant 
would  furnish  thereunder  gas  in  quantities  which  the  con- 
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tracting  consumers  were  to  receive  up  to  5,000,000  cubic 
feet  per  day,  and  that  the  said  parties  should  have  the 
right  to  increase  the  amount  up  to  12,000,000  feet  a  day. 
It  provided  that  the  contracting  purchasers  should  ''have 
the  first  call  upon  the  gas'^  produced  by  appellant  from 
any  lands  in  the  counties  mentioned,  or  any  other  terri- 
tory which  might  be  acquired  by  appellant,  and  that  the 
rights  of  said  parties  to  be  supplied  with  gas  should  be 
prior  and  superior  to  any  contract  or  agreement  made  by 
appellant  with  others.  There  is  also  a  clause  in  the  con- 
tract giving  the  contracting  purchasers  the  right  to  regu- 
late the  percentage  flow  of  gas.  Another  clause  in  the 
contract  worthy  of  mention  provides  that,  if  the  plant  of 
the  contracting  purchasers  should  cease  to  yield  a  rea- 
sonable profit  of  six  per  cent,  on  the  capital  invested, 
appellant  should  make  a  reasonable  reduction  on  the 
price  of  gas,  and  that,  if  appellant  should  sell  any  gas 
to  any  other  consumers,  except  churches,  schools,  hospit- 
als or  charitable  institutions,  ''at  a  less  rate  of  price  than 
governs  this  contract,  then  in  such  event  second  party 
shall  pay  for  all  gas  consumed  on  a  price  basis  equal 
to  such  lower  price  or  prices  during  the  entire  time  they 
are  in  effect.'^  Still  another  clause  provides  that  in  case 
of  loss  by  the  contracting  purchaser  on  account  of  fire, 
explosion,  storm,  strikes,  etc.,  said  party  should  not  be 
required  to  accept  or  pay  for  any  more  gas  than  was 
actually  consumed. 

At  the  time  of  the  execution  of  this  contract  appel- 
lant had  still  only  one  well,  but  it  proceeded  thereafter 
with  the  further  development  and  up  to  September,  1916, 
had  brought  in  ten  wells  in  the  Kibler  field.  It  had  not 
contracted  with  any  other  person  or  corporation  for  the 
furnishing  of  gas,  but  it  had  obtained  franchises  from 
the  incorporated  towns  of  Alma,  Conway  and  Clarksville 
to  furnish  gas  to  the  inhabitants  of  those  towns.  It  is 
not  shown  that  appellant  operated  under  these  fran- 
chises, and  they  appear  to  have  been  subsequently  aban- 
doned. The  Kibler  field  was  situated  northeast  of  the 
dty  of  Van  Buren,  and  the  plants  of  appellees  were,  un- 
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der  their  contracts,  to  be  located,  and  were  subsequently 
located  at  South  Fort  Smith,  a  suburb  on  the  south  side 
of  the  corporate  limits  of  the  city  of  Fort  Smith  except 
the  plant  of  appellee,  Arkansas  Zinc  and  Smelting  Cor- 
poration, which  was  established  near  Van  Buren.  In  or- 
der to  transport  the  gas  from  the  field  to  the  location  of 
these  plants  it  was,  of  course,  necessary  to  lay  pipe  lines, 
and  appellant  constructed  a  ten-inch  line  from  the  field  to 
the  plant  of  appellee,  Arkansas  Zinc  and  Smelting  Cor- 
poration, thence  through  Van  Buren  to  Fort  Smith  and 
through  that  city  to  the  suburb  on  the  south  where  the 
manufacturing  plants  were  located,  a  distance  of  about 
twenty  miles  from  the  gas  fields.  Appellant  obtained 
franchises  from  the  cities  of  Van  Buren  and  Fort  Smith 
on  March  25, 1916,  and  April  3, 1916,  respectively,  to  dis- 
tribute and  sell  gas  to  the  inhabitants  of  those  cities. 

The  contract  between  appellant  and  appellee,  Arkan- 
sas Zinc  &  Smeltering  Corporation,  was  executed  on  May 
3, 1916,  but  it  is  shown  that  the  negotiations  were  begun 
much  earlier  and  resulted  in  a  written  memorandum  con- 
cerning the  terms  of  the  contract  as  early  as  March  17, 
1916,  the  formal  contract  being  reduced  to  writing  and 
signed  by  the  parties  on  May  3,  1916.  In  this  contract 
it  is  provided  that  the  purchasing  contractor  should  ad- 
vance funds  to  appellant  in  the  sum  of  $45,000,  to  be  used 
in  the  construction  of  a  pipe  line,  and  that  said  purchaser 
should,  subject  to  the  prior  contract  with  the  Fort  Smith 
Spelter  Company,  have  the  next  call  for  gas  produced 
by  appellant  and  supplied  through  the  pipe  line,  at  the 
same  price  as  that  specified  in  the  contract  with  the  spel- 
ter company.  Appellant  entered  into  a  similar  contract 
with  appellee  Athletic  Mining  &  Smeltering  Company, 
dated  November  8,  1916,  subject  to  the  prior  contracts 
with  the  other  appellees.  Under  these  contracts  the  Fort 
Smith  Spelter  Company  has  been  taking  gas  at  the  rate 
of  3,800,000  cubic  feet  per  day;  the  Arkansas  Zinc  & 
Smelting  Corporation  had  been  taking  gas  at  the  rate 
of  from  1,250,000  to  1,500,000  cubic  feet  per  day,  and  the 
Athletic  Mining  &  Smeltering  Company  had  been  taking 


Digitized  by 


Google 


268      Clear  Creek,  etc.,  Co.  v.  Fort  Smith  Sp.  Co.    [148 

gas  at  the  rate  of  from  3,500,000  to  4,000,000  cubic  feet 
per  (lay.  As  the  Kibler  field  became  depleted,  according 
to  the  proof,  an  adjoining  field,  only  a  few  miles  distant, 
known  as  the  Williams  field,  was  developed,  and  appellant 
brought  in  its  first  well  in  January,  1919,  and  subse- 
quently brought  in  other  wells  in  that  field,  and  has  been 
furnishing  gas  to  its  customers  from  both  fields.  Ap- 
pellant subsequently  made  contracts  with  nineteen  other 
manufacturing  plants  at  Fort  Smith,  but  the  parties  to 
those  contracts  have  not  intervened  in  these  proceedings. 

The  testimony  adduced  by  appellant  tends  to  estab- 
lish the  fact  that  the  rate  specified  in  these  contracts  with 
the  parties  mentioned  is  not  remunerative,  and  the  evi- 
dence is  sufficient  to  support  the  finding  of  the  commis- 
sion fixing  the  rate  at  approximately  nine  cents  per 
thousand  cubic  feet  for  use  by  the  manufacturing  plants. 
The  circuit  court  made  no  finding  as  to  the  reasonable- 
ness of  the  rate  charged.  Its  ground  for  dismissing  ap- 
pellant's petition  w^as  necessarily  based  on  the  conclusion 
of  that  court  that  under  the  evidence  these  contracts  were 
controlling  and  could  not  be  abrogated  by  any  regula- 
tions of  the  Corporation  Commission. 

If  appellant  was  not  a  public  utility  at  the  time 
these  contracts  with  appellees  were  entered  into  and  the 
contracts  were  not  entered  into  in  anticipation  of  appel- 
lant becoming  such  a  public  utility,  but  were  merely  pri- 
vate undertakings  concerning  a  subject-matter  over 
which  the  State  had  no  control,  then  such  contracts  were 
valid,  and  the  obligations  thereof  could  not  be  impaired 
by  any  State  regulation.  Neither  could  appellant  impair 
the  obligations  of  its  own  contract  valid  at  the  time  of  its 
execution  by  subsequently  engaging  in  the  operation  of 
business  subject  to  the  State's  control.  To  permit  that 
would  b?  to  allow  the  impairment  of  the  contract  by  indi- 
rection, which  could  not  be  directly  done.  We  are  not 
aware  of  any  aulhorities  holding  to  the  contrary  on  this 
proposition,  and  we  deem  it  unnecessary  to  cite  any  au- 
thorities in  support  of  it. 
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It  was  within  the  charter  rights  of  appellant  to  op- 
erate a  business  as  a  public  utility  in  the  production, 
transportation  or  sale  of  natural  gas,  but  it  was  not  lim- 
ited to  such  operations  as  a  public  utility  and  was  not 
bound  to  so  operate.  It  was  authorized  to  do  business 
in  the  production,  transportation  or  sale  of  the  commod- 
ities named,  other  than  as  a  public  utility.  The  question, 
therefore,  is  not  merely  whether  appellant  was  author- 
ized to  operate  as  a  public  utility,  but  whether  it  elected 
to  do^  so  under  the  power  thus  conferred.  It  had  a  right 
to  exercise  those  powers  or  not  to  do  so,  and,  in  the  event 
of  its  election  not  to  do  so,  it  could  enter  into  private 
contracts  not  subject  to  public  control  or  regulation.  In 
other  words,  appellant  was  not  necessarily  a  public  util- 
ity because  its  charter  authorized  it  to  become  one  in  the 
operation  of  its  business,  nor  was  it  under  its  charter  a 
public  service  corporation  merely  by  the  operation  of  a 
private  business  of  the  kind  enumerated. 

Section  1  of  a  statute  of  this  State,  enacted  by  the 
General  Assembly  of  1905  (Acts  of  1905,  page  577,  Craw- 
ford &  Moses*  Digest,  section  3969),  reads  as  follows: 

*  *  Pipe  lines — right-of-way.  Any  corporation  organ- 
ized by  virtue  of  the  laws  of  this  State,  for  the  purpose  of 
developing  and  producing  mineral  oil,  or  petroleum,  or 
natural  gas  in  this  State,  and  marketing  the  same,  or 
transporting  or  conveying  the  same  by  means  of  pipes 
from  the  point  of  production  to  any  other  point,  either 
to  refine  or  to  market  such  oil,  or  to  conduct  such  gas 
to  any  point  or  points  to  be  used  for  heat  or  lights,  may 
construct,  operate  and  maintain  a  line  or  lines  of  pipes 
for  that  purpose  along  and  under  the  public  highways 
and  the  streets  of  cities  and  towns,  with  the  consent  of 
the  authorities  thereof,  or  across  and  under  the  waters 
and  over  any  lands  of  the  State  and  on  tlie  lands  of  in- 
dividuals, and  along,  under  or  parallel  with  the  rights- 
of-way  of  railroads,  and  the  turnpikes  of  this  State :  pro- 
vided, that  the  ordinary  use  of  such  highways,  tumnikos 
and  railroad  rights-of-way  be  not  obstructed  thereby,  or 
the  navigation  of  any  waters  impeded,  and  that  just  com- 
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pensation  be  paid  to  the  owners  of  such  lands,  railroad 
rights-of-way,  or  turnpikes,  by  reason  of  the  occupation 
of  such  lands,  railroad  rights-of-way,  or  turnpikes  by  the 
said  pipe  line  or  lines.'* 

It  will  be  observed  that  this  statute  does  not  declare 
that  corporations  organized  for  the  purposes  mentioned 
therein  shall  be  public  utilities.  It  does  not  undertake  to 
classify  them  as  such,  but  merely  provides  that  corpora- 
tions organized  for  those  purposes  may  construct,  ope- 
rate and  maintain  a  line  or  lines  of  pipes  for  that  pur- 
pose along  and  under  public  highways,  etc.,'*  and  may 
exercise  the  right  of  eminent  domain  for  the  purpose  of 
condemning  property  to  be  used  as  a  right-of-way.  The 
purpose  of  the  statute  was  merely  to  confer  the  right  of 
eminent  domain  on  a  class  of  corporations  when  operat- 
ing as  public  utilities  which  had  not  theretofore  possessed 
such  right.  The  purpose  of  the  act,  declared  in  the  cap- 
tion, is  '*to  confer  the  right  of  eminent  domain  upon 
companies  developing  the  mineral  oil  and  natural  gas 
resources  of  the  State.**  It  is  not  within  the  power  of 
the  law  makers  to  declare  the  operation  of  a  business 
which  is  private  in  its  nature  to  be  public  service  and 
subject  to  public  control.  That  was  so  decided  by  the 
Supreme  Court  of  the  United  States  in  the  case  of  Pro- 
ducers' Trmisportwtion  Co,  v.  R.  R.  Commission,  251  U. 
S.  228.  In  that  case  the  court  said:  ''It  is,  of  course, 
true  that  if  the  pipe  line  was  constructed  solely  to  carry 
oil  for  particular  producers  under  strictly  private  con- 
tracts and  never  was  devoted  by  its  owner  to  public  use, 
that  is,  to  carrying  for  the  public,  the  State  could  not, 
by  mere  legislative  fiat  or  by  any  regulating  order  of  a 
commission,  convert  it  into  a  public  utility  or  make  its 
owner  a  common  carrier;  for  that  would  be  taking  pri- 
vate property  for  public  use  without  just  compensation, 
which  no  State  can  consistently  do  with  the  due  process 
of  law  clause  of  the  Fourteenth  Amendment.  *  *  *  On 
the  other  hand,  if  in  the  beginning  or  during  its  subse- 
quent operation  the  pipe  line  was  devoted  by  its  owner 
to  public  use,  and  if  the  right  thus  extended  to  the  public 
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has  not  been  withdrawn,  there  can  be  no  doubt  that  the 
pipe  line  is  a  public  utility  and  its  owner  a  common  car- 
rier whose  rates  and  practices  are  subject  to  public  regu- 
lations." 

This  was  said  in  a  case  involving  a  statute  of  the 
State  of  California  in  many  respects  similar  to  our  own 
statute  quoted  above,  and  the  Supreme  Court  of  Califor- 
nia announced  the  same  conclusion  in  regard  to  this  stat- 
ute as  was  later  declared  by  the  Supreme  Court  of  the 
United  States.  {Producers'  Transportation  Com/pcmy  v. 
Railroad  Commission  of  California,  176  Cal.  499.)  The 
California  court  in  disposing  of  the  matter  in  that  case 
said:  ** Neither  by  the  provision  of  the  act  in  question 
nor  the  provision  of  the  Constitution  can  the  State  sub- 
ject private  property  to  a  public  use,  nor  confer  author- 
ity upon  the  Railroad  Commission  to  assume  control  of 
private  pipe  lines  engaged  in  the  transportation  of  crude 
oil.  Neither  by  act  of  the  Legislature  nor  by  declara- 
tion of  the  State  Constitution  can  private  property  be 
taken  for  public  use  without  compensation  therefor.  •  •  • 
Where,  however,  the  owner  of  property  voluntarily  de- 
votes it  to  a  public  use,  he  in  effect  grants  to  the  public 
an  interest  in  such  use,  and  to  the  extent  of  the  interest 
so  devoted  to  the  public,  the  public  may  insist  upon  a 
voice  in  the  control  and  regulation  thereof.** 

The  same  principle  was,  in  substance,  announced  by 
the  Supreme  Court  of  the  United  States  in  the  case 
known  as  the  Pipe  Li/ne  Cases,  234  U.  S.  548.  In  that 
case  there  was  involved  the  interpretation  of  an  act  of 
Congress  extending  the  authority  of  the  Interstate  Com- 
merce Commission  over  persons  and  corporations  **  en- 
gaged in  the  transportation  of  oil  or  other  commodity, 
except  water  and  except  natural  or  artificial  gas,  by 
means  of  pipe  lines,'*  and  the  court  decided  that  the 
Standard  Oil  Company  was  subject  to  that  provision  as 
a  public  carrier,  notwithstanding  the  fact  that  it  only 
transported  oil  which  under  its  own  requirements  was  to 
be  sold  to  itself  by  the  producer.  The  court  decided, 
however,  that  another  corporation  which  only  trans- 
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ported  oil  from  one  State  to  another  through  its  own  pipe 
lines  from  its  own  well  to  its  own  refinery  was  not  a 
common  carrier  within  the  meaning  of  that  statute. 

Our  conclusion  is,  therefore,  that  appellant  did  not 
become  a  public  utility  merely  by  force  of  the  statute 
itself,  without  anything  being  done  pursuant  to  the  terms 
of  that  statute  or  in  any  other  respect  to  make  itself 
a  public  utility.  But  the  conclusion  is  inevitable  from 
the  proper  construction  of  the  statute  that,  if  a  cor- 
poration organized  for  the  purposes  of  carrying  on 
the  business  mentioned  in  the  statute  takes  advantage 
of  the  terms  of  the  statute,  it  becomes  a  public  utility 
subject  to  the  State's  control.  Ptdaski  Heights  Land  Co. 
V.  Loughborough,  95  Ark.  264.  The  statute  does  not  de- 
clare such  corporations  to  be  public  utilities  merely  be- 
cause they  operate  the  business  mentioned,  but  they  can 
not  exercise  the  powers  conferred  under  that  statute 
without  being  public  utilities.  If  a  business  so  conducted 
is  entirely  private,  it  is  not  within  the  power  of  the 
Legislature  to  confer  upon  it  the  power  of  eminent  do- 
main, as  that  is  a  power  which  can  be  exercised  solely 
for  the  benefit  of  the  public.  Wyman  on  Public  Service 
Corporations,  §  71 ;  Ozark  Coal  Co.  v.  Pa.  Anthracite  Rd. 
Co.,  97  Ark.  495.  This  was  the  effect  given  to  the  Cali- 
fornia statute  by  the  Supreme  Court  of  that  State  in  the 
decision  just  referred  to.  That  court  upheld  the  deci- 
sion of  the  Railroad  Commission  of  the  State  in  assum- 
ing jurisdiction  of  a  corporation  operating  a  pipe  line 
because  of  the  fact  that  the  corporation  had  **  availed 
itself  of  the  right  of  eminent  domain  in  condemning  prop- 
erty for  the  right-of-way  over  which  it  constructed  its 
pipe  line.'*  The  court  said:  **To  our  minds  this  must 
be  deemed  conclusive  evidence  of  a  dedication  of  such 
property  to  public  use,  since  it  could  not  have  exercised 
such  right  other  than  in  *  behalf  of  a  public  use.*  ** 

According  to  the  evidence  adduced  before  the  com- 
mission in  the  present  case,  appellant  had  not  exercised 
the  right  of  eminent  domain  under  this  statute  for  the 
purpose  of  obtaining  a  right-of-way  for  its  pipe  line,  but 
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the  evidence  is  entirely  convincing  that  it  was  making 
preparations  to  do  so,  and  these  contracts  on  their  face, 
and  especially  in  the  light  of  the  testimony  adduced  with 
respect  to  the  attitude  of  the  parties  at  that  time,  neces- 
sarily contemplated  the  exercise  of  the  right  of  eminent 
domain  by  appellant  in  equipping  itself  for  the  per- 
formance of  the  contracts.  The  gas  field  was  about 
twenty  miles  from  the  place  where  the  gas  was  to  be  de- 
livered to  the  parties  under  these  contracts.  The  only 
available  means  of  transportation  was,  of  course,  by  pipe 
lines  running  from  the  field  to  the  point  of  delivery,  and 
this  pipe  line  necessarily  would  cross  railroads  and  pub- 
lic highways  and  would  cross  the  Arkansas  River.  Even 
if  it  be  conceded  that  it  was  within  the  range  of  possi- 
bility to  find  some  other  means  of  transporting  the  gas 
from  the  field  to  the  point  of  delivery  without  condemn- 
ing a  way  over  private  property  and  without  the  grant- 
ing of  permits  to  use  the  public  highways,  it  certainly 
was  not  practicable  or  reasonable.  Nor  was  it  reason- 
able to  expect  that  the  parties  had  in  contemplation  some 
such  extraordinary  means  of  transportation.  The  only 
reasonable  conclusion  is  that  the  parties,  when  they  con- 
tracted for  delivery,  meant  that  it  was  to  be  done  by  a 
pipe-line  which  was  to  be  constructed  in  the  exercise  of 
the  right  of  eminent  domain  over  private  property  in 
case  private  grants  could  not  be  obtained,  and  over  and 
along  the  public  highways  of  the  county.  It  is,  there- 
fore, certain  that  these  contracts,  though  executed  before 
appellant  began  operating  as  a  public  utility,  were  made 
in  contemplation  of  such  operations  by  appellant,  and 
were  intended  as  preferential  contracts  extended  to  the 
appellees  in  priority  of  any  rights  of  the  public. 

Shortly  after  the  exceution  of  the  first  contract,  and 
even  before  the  other  contracts  were  entered  into,  appel- 
lant pursued  its  preparations  for  the  construction  of  a 
pipe  line  by  the  exercise  of  eminent  domain  under  the 
statute  and  did  in  fact  acquire  a  right-of-way  under  this 
power.  And  another  significant  fact  is  that  it  constructed 
a  pipe-line  fi>r  service  under  these  contracts  which  was 
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of  a  size  deemed  necessary  in  order  to  serve  the  public 
as  well  and  to  furnish  equipment  for  the  transportation 
of  all  the  gas  from  the  field.  The  second  contract  speci- 
fied the  size  of  the  pipe-line,  and,  while  the  first  contract 
contained  no  such  specification,  the  proof  shows  that  it 
was  known  at  that  time  and  understood  that  the  pipe-line 
was  to  be  of  a  size  sufficient  to  serve  all  who  might  wish 
to  obtain  gas  at  the  points  of  delivery  along  the  pipe-line. 
There  are  other  facts  in  this  case  which  indisputably 
stamp  these  contracts  as  being  made  in  contemplation  of 
the  entrance  of  appellant  upon  the  operation  of  a  busi- 
ness which  was  public  in  its  character  and  was  intended 
as  a  preferential  right  against  the  public.  In  the  first 
place,  it  is  a  matter  of  general  knowledge  that  natural 
gas  is  a  conunodity  which  is  generally  developed  for  the 
purpose  of  distribution  to  the  public.  It  is  not  usually 
handled  conunerdally  as  the  subject-matter  of  private 
contracts.  Appellees,  in  contracting  with  appellant, 
were  bound  to  know  that  the  developments  were  for  the 
purpose  of  sale  of  gas  publicly  to  all  consumers  within 
the  radius  of  appellant's  business  operations.  They  were 
bound  to  take  notice  of  the  fact  that  appellant  had  ob- 
tained a  charter  authorizing  it  to  carry  on  business  as  a 
public  utility.  They  knew,  as  recited  in  their  contracts, 
that  appellant  had  acquired  leases  for  production  of  gas 
in  a  tremendous  area  of  land  and  the  contracts  provided 
that  appellant  should  acquire  more  leases  and  that  the 
dontract  should  cover  any  other  leases  thereafter  ob- 
tained. In  other  words,  the  contracts  were  made  in  con- 
templation of  very  extensive  operations  by  appellant, 
probably  far  in  excess  of  the  demands  of  each  of  these 
contracting  consumers,  and  that  necessarily  meant  that 
appellant  would  have  to  seek  a  market  for  the  remainder 
of  the  gas  produced,  and  that  the  market  would  be  at  the 
points  of  delivery  along  its  pipe-line,  which  was  to  be 
used  as  equipment  for  service  under  these  contracts.  The 
acquisition  by  appellant  of  franchises  in  several  towns 
and  cities,  while  not  shown  to  be  within  the  actual  knowl- 
edge of  appellees,  were  matters  of  such  common  notoriety 
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as  appellees  are  presumed  to  have  known  of  them.  When 
these  facts  are  considered  in  connection  with  the  potent 
fact  in  the  case  that  appellant  was  preparing  at  that  time 
to  exercise  its  power  under  the  statute  as  a  public  service 
corporation,  the  conclusion  is  irresistible  that  these  con- 
tracts were  intended  as  preferential  ones,  and  all  rights 
under  them  must  yield  to  the  superior  right  of  the  public 
to  regulate  such  corporations,  and  the  contracts  consti- 
tuted, in  effect,  an  invasion  of  the  public  right,  though 
not  such  in  express  terms.  Pipe  Line  Cases,  234  U. 
S.  548.  It  has  been  decided  by  this  court  that  the  State 
had  the  power,  even  under  statutes  enacted  subsequent 
to  the  execution  of  contracts,  to  impose  regulations  which 
have  the  effect  of  changing  the  terms  of  contracts  in  re- 
gard to  rates  for  public  services.  Camden  v.  Arkansas 
Light  &  Power  Co.,  145  Ark.  205. 

We  have  not  overlooked  the  decision  of  the  Supreme 
Court  of  California  in  the  case  of  Allen  v.  Railroad  Com- 
mission, 175  Pac.  466,  cited  and  relied  on  so  confidently 
by  learned  counsel  for  appellees.  We  do  not,  however, 
think  that  that  case  is  at  all  controlling  in  the  present 
case.  There  was  no  indication  in  that  case  of  the  inten- 
tion on  the  part  of  the  court  to  impair  the  effect  of  the 
previous  decision  in  the  case  we  have  cited.  In  that  case 
there  were  private  contracts  intended  as  merely  confer- 
ring private  water  rights  to  numerous  parties,  and  the 
only  circumstance  which  tended  to  establish  the  corpora- 
tion under  consideration  as  a  public  utility  was  the  fact 
that  it  had  been  furnishing  water  to  a  small  town  or  vil- 
lage which  consumed  less  than  three  per  cent,  of  the  vol- 
ume of  water  handled  by  the  company.  The  court  held 
that  under  the  facts  of  that  case  there  was  no  dedication 
of  the  bulk  of  the  water  handled  to  the  public  use.  There 
was  no  element  in  that  case,  as  was  in  the  previous  de- 
cision of  that  court  cited,  and  in  the  present  case,  of  the 
corporation  having  accepted  the  terms  of  a  statute  which 
necessarily  made  it  a  public  service  one. 

Our  conclusion  is  that  the  circuit  court  erred  in  dis- 
mlBsing  the  petition  of  appellant.    It  is   contended  by 
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counsel  for  appellees  that,  irrespective  of  the  law  of  the 
case  as  herein  declared,  the  circuit  court  is  presumed  to 
have  found  from  the  evidence  a  state  of  facts,  with  re- 
spect to  the  reasonableness  of  the  rates  sought  to  be  es- 
tablished by  appellant  in  the  schedule  filed  with  the  com- 
mission, which  sustains  the  judgment,  and  that  we  ought 
to  affirm  the  judgment  unless  we  find  it  to  be  unsupported 
by  the  evidence.  The  fact,  however,  that  the  court  dis- 
missed the  petition  of  appellant,  instead  of  modifying  the 
rates  fixed  by  the  commission,  is  convincing  that  the  court 
did  not  base  its  judgment  on  any  finding  as  to  the  rea- 
sonableness or  unreasonableness  of  the  rates,  but  on  the 
conclusion  erroneously  reached  that  the  contracts  be- 
tween the  parties  were  beyond  the  control  of  the  commis- 
sion. It  is  undisputed  that  the  contract  rate  is  now  non- 
remunerative  and  unreasonable,  but  the  parties  are  enti- 
tled to  a  finding  by  the  trial  court  on  the  issue  as  to  the 
reasonableness  of  the  rate  fixed  by  the  commission — ^that 
is  to  say,  a  finding  based  on  the  evidence  adduced  before 
the  commission.  The  judgment  is  therefore  reversed, 
and  the  cause  remanded  for  further  proceedings. 

Humphreys,  J.  (concurring).  I  concur  in  the  con- 
clusion reached  by  the  majority  that  appellant  corpora- 
tion was  a  public  utility  at  the  time  it  entered  into  the 
contracts  between  it  and  appellees,  but  upon  entirely  dif- 
ferent grounds. 

I  think  it  extremely  doubtful,  in  the  state  of  the  evi- 
dence reflected  by  this  record,  if  the  power  existed  in 
appellant  corporation  to  elect  as  between  its  private  and 
public  status,  that  such  election  had  been  made  at  the 
time  the  contracts  wore  entered  into.  At  that  time  fran- 
chises had  not  been  granted  to  appellant  to  furnish  gas 
to  the  general  public  in  the  nearby  cities  of  Van  Buren 
and  Fort  Smith.  Appellant  did  not  possess  a  pipe  line 
and  had  not  attempted  to  exercise  the  right  of  eminent 
domain  to  acquire  a  right-of-way  for  one.  The  contracts 
on  their  face  contain  preferential  clauses  which  point 
xmerringly  to  the  fact  that  it  was  in  the  minds  of  the  par- 
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ties  that  appellant  corporation  was  at  the  time  a  private 
corporation.  Such  clauses  as  these  in  a  contract  with  a 
public  utility  would  have  rendered  the  contract  void.  I 
can  hardly  conceive  that  parties  of  such  intelligence  as 
these  entered  into  a  contract  carrying  clauses  which  nec- 
essarily rendered  the  contract,  from  its  very  inception, 
void.  The  parties  were  certainly  attempting  to  enter 
into  a  valid  contract  and  could  have  done  so  only  upon 
the  theory  that  appellant  was  a  private  corporation,  and 
not  a  public  utility. 

The  character  of  business  conducted  by  appellant 
was  subject  to  regulation  by  the  State,  and,  being  subject 
to  such  regulation,  the  State  might  at  any  time  convert 
such  a  corporation  into  a  public  utility  by  conferring  upon 
it  the  power  to  exercise  the  right  of  eminent  domain. 
Such  right  could  not  be  conferred  upon  a  private  corpo- 
ration any  more  than  upon  a  private  person ;  so  the  very 
act  of  conferring  the  right  of  eminent  domain  upon  a 
private  corporation,  organized  for  the  purpose  of  de- 
veloping and  marketing  natural  gas  in  the  State,  con- 
verts it  eo  instcmti  into  a  public  corporation.  The  power 
to  exercise  the  right  of  eminent  domain,  and  not  the  ex- 
ercise thereof,  is  the  mark  which  stamps  its  character 
upon  it.  My  interpretation  therefore  of  section  3969  of 
Crawford  &  Moses'  Digest  is  that  all  corporations,  there- 
tofore or  thereafter  incorporated  for  the  purpose  of  de- 
veloping, producing  and  marketing  natural  gas  in  this 
State,  are  public  utilities.  Immediately  upon  the  pas- 
sage of  that  act,  the  right  to  exercise  eminent  domain 
vested  in  such  a  corporation  and  did  not  remain  in  abey- 
ance until  such  corporation  elected  to  exercise  it.  Any 
corporation  organized  thereafter  for  such  purpose  be- 
came invested  with  such  power,  and  the  power  did  not 
remain  in  abeyance  until  it  chose  to  exercise  it.  The 
character  of  a  corporation  must  be  tested  by  its  powers, 
and  not  the  exercise  of  them.  If  a  corporation  has  the 
power  to  exercise  the  right  of  eminent  domain,  it  is  nec- 
essarily a  public  corporation.    So  long  as  it  is  a  private 
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corporatioBy  it  can  not  possess  sndi  power.  Interpreting 
the  statute  as  I  do,  appellant  was  a  public  utility  by 
virtue  of  the  law  at  the  time  it  entered  into  the  contracts, 
as  it  appears  from  the  undisputed  evidence  that  it  was 
organized  for  the  purpose  of  producing  and  marketing 
natural  gas  in  this  State. 

By  request,  I  note  Mr.  Justice  Wood  in  agreement 
with  this  concurring  opinion. 


WoRTHEN  V.  Smith. 
Opinion  delivered  April  18,  1921. 

1.  Brokers— COMMISSION — ^instruction. — In  an  action  for  a  broker't 
commisnon,  an  instruction  that  if  the  broker  and  purchaser  were 
associated  in  business  engaged  in  buying  and  selling  real  estate 
as  partn^v  at  the  time  of  the  sale  of  the  lan(l  by  the  owner  to 
the  purchaser,  the  broker  could  not  recover  his  commission,  hM 
under  the  evidence  to  be  abstract. 

2.  Affkal  and  error— abstract  iNSTRUcnoN— prejudice. — ^The  giv- 
ing of  an  abstract  instruction  is  erroneous  and  calls  for  a  re- 
versal of  the  judgment  unless  it  can  be  seen  that  no  prejudice 
could  have  resulted  from  the  error. 

Appeal  from  Desha  Circuit  Court ;  W.  B.  Sorrells, 
Judge;  reversed. 

Rowell  S  Alexcmder,  for  appellant. 

The  court  erred  in  giving  instruction  No.  2  requested 
by  appellant.  It  was  abstract,  unsupported  by  the  evi- 
dence, misleading  and  prejudicial.  70  Ark.  441;  74  Id. 
19;  78  Id.  177;  80  Id.  260;  88  Id.  454;  96  Id.  614;  117 
Id.  593. 

DeWitt  Poe  and  WUUamaon  <&  WiUiamson,  for  ap- 
pellees. 

1.  If  the  objected  to  instruction  was  abstract,  it  was 
not  prejudicial  but  harmless.  59  Ark.  431,  440;  103  Zd 
307;  88  Id.  204.  The  testimony  of  Smith  and  appellant 
was  in  irreconcilable  conflict,  and  the  jury  believed  Smith, 
and  the  verdict  is  conclusive.  116  Ark.  82 ;  80  Id.  284 ;  75 
Id.  37;  81  Id.  605.    The  evidence  is  not  all  in  the  record, 
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and  this  conrt  will  not  review  its  sufficiency.  54  Ark. 
159;  58  Id.  134;  80  Id.  75;  136  Id.  378;  1  Crawford's  Di- 
gest eoL  1,  p.  232. 

2.  Those  who  hold  themselves  out  to  the  public  as 
partners  are  bound  by  their  acts  and  estopped.  99  Ark. 
602;  93  Id.  301.  The  record  is  incomplete,  as  certain 
documents  are  missing,  and  this  court  will  not  review  the 
verdict 

MoCuLLocH,  C.  J.  Appellant,  Worthen,  instituted 
this  action  against  appellees,  C.  A.  Smith  and  David 
Frinks,  to  recover  a  sum  of  money  alleged  to  be  due  as 
commission  on  a  sale  of  real  estate.  It  is  alleged  in  the 
complaint  that  appellees  entered  into  a  written  contract 
with  appellant  authorizing  the  latter  to  sell  a  farm  in 
Desha  County  owned  by  appellees  for  a  sum  mentioned 
and  upon  stipulated  terms  and  agreed  to  pay  a  conmiis- 
sion  for  making  the  sale;  that  he  produced  a  purchaser 
ready,  willing  and  able  to  buy  the  farm  on  the  specified 
terms,  but  that  appellees  refused  to  consummate  the  sale 
and  refused  to  pay  the  earned  commission.  Appellees 
answered  the  complaint,  setting  forth  several  defenses. 
In  the  first  place,  it  was  denied  that  there  was  any  con- 
tract between  the  parties  for  the  sale  of  the  farm,  it  being 
alleged  in  the  answer  that  the  writing  exhibited  with  ap- 
pellant's  complaint  was  signed  by  appellee  Smith  with- 
out authority  of  his  co-appellee  Frinks,  and  that  the  writ- 
ing was  delivered  to  appellant  upon  the  express  condi- 
tion that  it  should  not  become  a  contract  between  the 
parties  until  it  was  subsequently  ratified  by  Frinks.  It 
was  also  alleged  in  the  answer  that  the  prospective  pur- 
chaser produced  by  appellant  was  one  who  was  in  part- 
nership with  appellant  in  the  purchase  of  the  land,  and 
for  that  reason  appellees  are  not  compelled  to  consum- 
mate the  sale,  and  that  appellant  is  not  entitled  to  the 
commission.  The  case  was  tried  before  a  jury,  and  the 
verdict  was  in  favor  of  appellees. 

According  to  the  undisputed  testimony,  appellees 
owned  a  farm  in  Desha  County  containing  561  acres  and 
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appellee  Smith  signed  the  name  of  **  Smith  &  Frinks"  to 
the  writing  delivered  to  appellant,  which  authorized  him 
to  sell  the  farm  at  a  price  mentioned  therein,  and  that  it 
contained  an  agreement  to  pay  a  commission  of  ten  per 
oentmn  of  the  price.  Frinks  was  not  present  when  the 
contract  was  executed  by  Smith  and  was  absent  from 
the  State  on  account  of  ill  health.  Appellant  testified 
that  Smith  represented  to  him  that  he  was  authorized 
to  sign  Frinks'  name.  On  the  other  hand,  Smith  testified 
that  he  had  no  authority  to  sign  Frinks'  name  to  the 
contract  or  to  make  a  contract  for  the  sale  of  Frinks' 
interest  in  the  land,  and  that  he  did  not  undertake  to  do 
so,  but  that  he  signed  the  contract  with  the  distinct  un- 
derstanding that  it  was  conditioned  upon  a  subsequent 
confirmation  by  Frinks  and  was  not  to  take  effect  unless 
Frinks  so  confirmed  it.  Frinks  also  testified  that  Smith 
had  no  authority  from  him  to  enter  into  a  contract  for 
the  sale  of  the  land,  and  that  he  (Frinks)  refused  to  ap- 
prove the  contract  with  appellant  as  soon  as  it  was 
brought  to  his  attention.  It  is  seen  from  this  recital 
of  the  testimony  that  there  is  a  sharp  conflict  on  the 
issue  as  to  whether  or  not  the  writing  was  delivered  to 
appellant  conditionally  and  was  not  to  become  a  binding 
contract  until  approved  by  Frinks.  This  issue  was  sub- 
mitted to  the  jury  on  appropriate  instructions,  and  the 
finding  must  be  taken  as  settling  the  issue  against  appel- 
lant by  the  verdict  of  the  jury. 

Appellant  testified  that  he  was  engaged  in  the  busi- 
ness of  selling  real  estate  on  commission;  that  the  office 
he  occupied  at  Watson  in  Desha  County  was  the  one 
maintained  by  Mr.  James  Grould,  who  was  engaged  in 
the  real  estate  business  under  the  name  of  the  Delta  Land 
Company ;  and  appellant  further  testified  that  he  had  no 
interest  in  the  Delta  Land  Company  except  that  he  sold 
land  for  that  concern  on  commission  the  same  as  he  did 
for  others.  Gould  is  the  person  with  whom  appellant 
negotiated  the  sale  of  the  land  of  appellees.  Appellant 
testified  that  he  negotiated  the  sale  with  Gould  and  com- 
municated that  fact  to  appellee  Smith,  who  refused  to 
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consummate  the  sale.  Mr.  Gould  testified  that  he  was  in 
the  real  estate  business  under  the  name  of  the  Delta  Land 
Company,  which  was  not  incorporated,  and  maintained 
an  oflSce  at  Watson;  that  appellant  Wortheti  was  under 
contract  to  sell  lands  for  the  Delta  Land  Company  on  a 
commission  basis,  but  had  no  interest  in  his  (Gould's) 
proposed  purchase  of  the  lands  of  appellees.  Mr.  Gould 
testified  that  he  tried  to  purchase  the  land  for  his  son 
who  had  just  been  discharged  from  the  army  and  had 
some  money  to  invest,  and  that  appellant  had  no  interest 
whatever  in  the  purchase.  During  the  cross-examination 
of  appellant  while  on  the  witness  stand,  he  was  asked  to 
identify  an  office  card  of  the  Delta  Land  Company  on 
which  appeared  the  names  of  **  James  Gould,  Secretary," 
and  **W.  W.  Worthen,  Manager.''  Appellant  conceded 
the  authenticity  of  the  card,  and  testified  that  he  was 
manager  of  the  company's  office  and  sold  land  for  the 
company  on  commission. 

The  court,  over  appellant's  objection,  gave  the  fol- 
lowing instruction: 

**If  you  find  from  the  evidence  that  plaintiff  and 
James  Gould,  the  party  to  whom  plaintiff  claims  to  have 
sold  the  property,  were  associated  in  business  engaged 
in  buying  and  selling  real  estate  as  partners  at  the  time 
of  the  sale  by  plaintiff  to  said  Gould,  then  your  verdict 
will  be  for  the  defendant  Smith,  unless  you  further  find 
that  this  particular  sale  was  excluded  from  their  other 
transactions." 

The  sole  ground  ur^ed  here  for  reversal  is  that  the 
instruction  copied  above  was  an  abstract  one  without  any 
testimony  to  support  it,  and  that  it  constituted  prejudi- 
cial error  for  the  court  to  give  it.  We  have  concluded 
that  the  contention  of  counsel  is  correct  in  this  respect, 
and  that  the  instruction  is  without  any  testimony  to  sup- 
port it  and  is  prejudicial,  or  at  least  was  calculated  to 
prejudice  the  rights  of  appellant  before  the  jury  in  de- 
termining the  issues  of  fact.  There  is  no  testimony 
whatever  that  there  was  a  partnership  existing  between 
appellant  and  Mr.  Gould,  or  that  appellant  was  interested 
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with  Mr.  Gould  in  the  purchase  of  this  land.  The  oflSoe 
card  introduced  in  evidence  tends  to  prove  nothing  fur- 
ther than  the  fact  that  appellant  had  some  sort  of  a  busi- 
ness arrangement  there  with  Mr.  Gould  in  operating  the 
real  estate  business  under  the  name  of  the  Delta  Land 
Company.  It  does  not  tend  to  prove  that  there  was  a 
partnership  or  any  community  of  interest  between  Gould 
and  appellant  in  the  purchase  of  this  land.  Appellant 
testified  that  he  merely  made  sales  of  land  for  the  Delta 
Land  Company  on  a  commission  basis.  Gould  testified 
to  the  same  fact,  and  stated  that  appellant  had  no  inter- 
est in  this  purchase  and  that  he  (Gould)  was  buying  the 
land  for  his  son.  Gould  is  a  disinterested  witness,  and 
there  is  nothing  to  show  that  he  has  any  interest  in  the 
result  of  this  case,  which  is  one  for  the  recovery  of  the 
commissioii  alleged  to  be  due.  Gould  does  not  claim  to 
have  any  binding  contract  for  the  purchase  of  the  land, 
and  he  is  not  affected  by  the  result  of  this  suit. 

It  is  contended  by  counsel  for  appellees  that,  even  if 
the  instruction  was  abstract,  it  was  not  prejudicial,  and 
does  not  call  for  a  reversal  of  the  judgment.  We  can  not 
agree  to  this,  because  it  has  often  been  held  by  this  court 
that  the  giving  of  an  abstract  instruction  is  erroneous 
and  calls  for  a  reversal  of  the  judgment  unless  it  can  be 
seen  that  no  prejudice  could  have  resulted  from  the  error. 
Numerous  cases  on  this  subject  are  cited  on  the  brief  of 
counsel.  The  jury  may  have  assumed  from  this  instruc- 
tion that  the  court  was  holding  that  the  evidence  was 
legally  suflScient  to  justify  a  finding  that  appellant  was 
interested  with  Gould  in  the  purchase,  and  they  may  have 
assumed  from  the  giving  of  this  instruction  that  they 
were  at  liberty  to  draw  the  inference  from  the  language 
of  the  oflSce  card  introduced  in  evidence  that  appellant 
was  interested  with  Gould.  Learned  counsel  for  appel- 
lees argue  here  that  the  evidence  was  sufficient,  and  doubt- 
less the  counsel  who  tried  the  case  below  made  the  argu- 
ment to  the  jury.  For  aught  we  know  to  the  contrary, 
the  verdict  of  the  jury  may  have  been  founded  on  this 
particular  feature  of  tiie  case. 
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For  the  error  in  giving  this  instruction  the  judgment 
must  be  reversed  and  the  cause  remanded  for  a  new  trial. 
It  is  80  ordered. 


Southern  Trust  Company  v.  American  Bank  of  Com- 
merce &  Trust  Company. 

Opinion  delivered  April  18,  1921. 

1.  Banks  and  banking — forged  indorsement  of  check — ^liability 
OF  DRAWEE. — ^The  payee  of  an  unaccepted  check  can  not  maintain 
an  action  upon  it  against  the  bank  on  which  it  is  drawn,  and 
the  unauthorized  payment  by  the  bank  on  a  forged  indorsement 
does  not  constitute  an  acceptance. 

2.  Banks  and  banking  —  liability  on  forged  indorsement. — 
Where  a  bank,  by  direction  of  a  depositor,  issued  a  cashier^i 
check  to  a  creditor  of  such  depositor,  but,  tlux>ugh  negligence  or 
mistake,  delivered  the  check  to  another  person  who  impersonated 
the  payee,  and  the  bank  subsequently  paid  the  money  out  on  a 
forged  indorsement  of  the  check  by  the  person  to  whom  the 
check  had  been  delivered,  the  bank  did  not  become  liable  to  the 
creditor;  there  being  no  acceptance  of  the  check. 

Appeal  from  Pulaski  Chancery  Court;  J.  E.  Mar- 
tineau,  Chancellor;  affirmed. 

8.  L.  White,  for  appellant. 

At  the  time  garnishment  was  served  on  appellee  it 
had  money  in  its  hands  for  the  purpose  of  paying  Smith 
and  it  had  never  been  paid  out  on  his  check  or  order  and 
Smith  had  a  right  of  action  against  the  bank.  69  Ark. 
43;  216  S.  W.  717;  5  Cyc.  548;  92  Tenn.  154;  183  S.  W. 
684.  See,  also,  70  Penn.  Sup.  Ct.  34.  The  exact  ques- 
tion here  has  been  settled  by  this  court.  98  Ark.  1 ;  100 
Id.  537;  133  Id.  498.  Appellee  is  indebted  to  Smith  and 
(2)  between  Smith  and  appellee  there  was  and  is  privity. 
Smith  could  maintain  suit  against  appellee,  and  appel- 
lant acquired  this  right  against  appellee.  Appellee  still 
has  in  its  hands  money  deposited  to  pay  Smith.  This 
was  a  trust  fund  for  Smith  against  which  it  issued  its 
own  checks  or  obligations,  which  have  never  been  paid 
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Smith  but  paid  some  one  else  on  forged  indorsements, 
and  appellee  has  recourse  on  the  banks  that  cashed  them* 

Moore,  Smith,  Moore  <&  Trieher,  for  appellee. 

The  transmittal  of  the  telegraphic  orders  to  and  the 
receipt  by  the  bank  in  no  way  operated  to  create  any  re- 
lation of  privity  between  the  bank  and  Sam  Smith  or 
Sam  W.  Smith.  The  bank  paid  the  money  to  the  party 
designated  and  charged  it  to  him.  The  fact  that  the  or- 
der was  sent  direct  to  the  bank,  instead  of  the  payee,  cre- 
ated no  difference  in  legal  effect.  130  Pac.  29.  The  pre- 
cise question  here  has  been  determined  by  this  court. 
98  Axk.  1;  100  Id.  537;  133  Id.  498.  The  giving  a  check 
upon  a  bank  is  not  assignment  pro  tcmto  to  the  payee 
upon  which  he  can  bring  suit  against  the  bank  for  pay- 
ment, there  being  no  privity  between  the  drawee  bank 
and  the  holder  or  owner  af  the  check  until  the  check  is 
accepted.  133  Axk.  498  and  cases  supra.  See,  also,  136 
Pac  935;  79  S.  W.  968.  This  case  is  ruled  by  100  Ark. 
537  and  133  Ark.  498. 

McCuLLocH,  C.  J.  Each  of  the  parties  to  this  ap- 
peal is  a  banking  corporation  doing  business  in  the  city 
of  Little  Rock.  Appellant  obtained  a  decree  in  the  chan- 
cery court  of  Pulaski  County  on  October  11,  1920,  for 
the  recovery  of  the  sum  of  $9,655.55  against  Sam  W. 
Smith  and  Arthur  NichoU,  and  later  sued  out  a  writ  of 
garnishment  directed  to  appellee  commanding  the  latter 
to  answer  what  funds  and  property  of  Sam  W.  Smith 
it  held  in  its  possession.  Appellee  answered  that  it  had 
no  property  or  funds  of  Smith  in  its  possession,  and  ap- 
pellant filed  a  reply,  which  framed  the  issue  tried  by  the 
lower  court,  resulting  in  a  decree  of  the  court  discharging 
appellee  as  garnishee. 

The  primary  question  in  the  case  is  whether  or  not 
Sam  W.  Smith  had  a  right  of  action  against  appellee, 
for  appellant's  right  to  recover  from  the  garnishee  is 
dependent  upon  the  right  of  Smitli,  one  of  the  defend- 
ants in  the  judgment.    The  material  facts  are  undisputed. 
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NichoU  was  the  Little  Rock  agent  of  Shepherd  &  Gluck 
of  New  Orleans,  and  Smith  had  dealings  with  Shepherd 
&  Gluck  through  NichoU  whereby  Shepherd  &  Gluck  be- 
came indebted  to  Smith  on  January  9,  1920,  in  the  sum 
of  three  thousand  and  fifty-six  dollars  and  fifty-six  cents. 
Shepherd  &  Gluck  had  a  cheeking  account  with  appellee, 
and  on  the  date  last  mentioned  they  sent  to  appellee  from 
their  oflSce  in  New  Orleans  a  code  telegraphic  message 
directing  appellee  to  pay  to  Sam  Smith  the  sum  of  $3,- 
056.56,  and  charge  the  same  to  their  account.  The  tele- 
gram also  stated  that  they  were  transferring  to  their 
credit  at  appellee's  bank  the  sum  of  $3,000  from  another 
bank  in  Little  Rock  to  cover  the  draft.  Before  the  re- 
ceipt of  this  telegram  by  appellee,  NichoU  telephoned  to 
appellee's  assistant  cashier,  who  handled  such  matters, 
stating  that  he  (NichoU)  was  expecting  that  appellee 
would  receive  a  wire  that  day  from  Shepherd  &  Gluck 
to  pay  Sam  Smith  $3,056.56  and  asked  that  he  be  in- 
formed by  telephone  when  the  message  came,  and  when 
the  message  came  the  assistant  cashier  telephoned  the 
information  to  NichoU,  who  replied  that  he  would  send 
Smith  around  to  the  bank  at  once  to  receive  the  money. 
This  employee  of  the  bank  was  a  witness  in  the  case  and 
testified  that  he  did  not  know  Smith  and  so  informed  Nich- 
oU, but  that  the  latter  described  Smith  to  him,  and  a  few 
minutes  afterward  a  man  came  into  the  bank  represent- 
ing himself  as  Sam  Smith  and  produced  a  note  from 
NichoU  identifying  him  as  Sam  Smith  and  directing  that 
the  sum  be  paid  to  him.  The  assistant  cashier,  not  doubt- 
ing that  the  individual  who  presented  himself  was  Sam 
Smith,  gave  him  what  is  termed  a  cashier's  check  for 
said  amount,  i.  e.,  a  check  signed  by  the  cashier  on  that 
bank  for  the  amount  specified.  The  individual  who  re- 
ceived the  check  was  not,  according  to  the  testimony,  the 
Sam  W.  Smith  who  was  entitled  to  receive  it,  but  he 
afterward  deposited  the  check  with  another  bank  in  Lit- 
tle Rock,  who  presented  it  to  appellee,  and  it  was  col- 
lected, the  check  having  been  properly  indorsed  by  some- 
one under  the  name  of  Sam  Smith. 
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There  was  another  transaction  of  precisely  the  same 
kind  which  took  place  on  February  19,  1920,  involving 
the  sum  of  four  hundred  twenty-nine  dollars  and  seventy- 
two  cents.  In  this  instance  the  man  presenting  himself 
as  Sam  Smith  was  sent  around  to  the  bank  by  NichoU 
with  a  note  identifying  him,  directing  the  payment  of 
the  sum  to  him,  the  same  as  in  the  former  instance.  Sam 
W.  Smith  testified  as  a  witness  in  the  case,  and  it  is  shown 
by  his  testimony  that  he  had  never  received  either  of 
the  amounts  specified  above,  which  were  due  him  origi- 
nally by  Shepherd  &  Gluck,  and  which  sums  were  speci- 
fied in  the  two  messages  above. 

The  telegraphic  message  from  Shepherd  &  Gluck 
can  only  be  treated  either  as  a  private  direction  from 
the  former  to  the  latter  as  their  agent,  or  as  the  equiva- 
lent of  a  written  check  or  order  for  the  payment  of  the 
money.  In  neither  event  was  there  any  privity  between 
Smith,  the  payee,  and  appellee,  the  drawee  of  the  check, 
so  as  to  give  Smith  a  right  of  action  against  appellee  for 
the  recovery  of  the  amount.  We  think  that  the  message 
was  the  equivalent  of  a  written  check  for  the  payment 
of  the  money,  and  that  its  effect  was  the  same  as  if  it  had 
been  delivered  to  Smith,  instead  of  being  sent  direct  to 
appellee.  Treating  it  in  this  way,  the  check  did  not  op- 
erate as  an  assignment  of  the  funds,  so  as  to  empower 
Smith  to  sue  for  the  amount.  It  has  become  the  settled 
doctrine  of  this  court,  announced  in  repeated  decisions, 
that  the  payee  of  an  unaccepted  check  can  not  maintain 
an  action  upon  it  against  the  bank  on  which  it  is  drawn, 
and  that  the  unauthorized  payment  by  the  bank  on  a 
forged  indorsement  does  not  constitute  an  acceptance. 
Sinis  V.  American  National  Bank,  98  Ark.  1 ;  Rogers  v. 
Farmers  Bank,  100  Ark.  537;  StcUe  v.  Bank  of  Com- 
merce, 133  Ark.  498.  In  thus  holding  to  this  rule 
we  have  followed  the  Supreme  Court  of  the  United  States 
in  the  case  of  First  National  Bank  v.  TT/wtmo^,  94  U.  S. 
343,  and  what  appears  to  be  the  great  weight  of  Ameri- 
can authority.  The  case  of  Schaap  v.  First  National 
Bamk,  137  Ark.  251,  is  in  no  wise  against  this  rule,  and 
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the  facts  of  that  case  are  distinguished  from  the  facts 
of  the  other  cases  now  cited.  In  the  Schaap  case  a  bank 
other  than  the  drawee  bank  cashed  checks  upon  unau- 
thorized endorsements  and  collected  the  same  from  the 
drawee  bank.  We  held  that  the  owner  of  the  checks  had 
a  right  to  repudiate  the  endorsement  without  repudiat- 
ing the  collection,  which  was  for  his  benefit,  and  that  he 
could  recover  from  the  collecting  bank  the  amount  re- 
ceived on  the  checks  from  the  drawee  bank. 

In  reaching  that  conclusion,  we  said  with  reference 
to  the  other  decisions  and  the  Whitman  case,  supra,  this : 
**In  that  case  the  court  held  that  payment  to  a  stranger 
upon  an  unauthorized  indorsement  does  not  operate  as 
an  acceptance  of  the  check,  so  as  to  authorize  an  action 
by  the  real  owner  to  recover  its  amount  as  upon  an  ac- 
cepted check.  We  do  not  think  that  our  holding  in  our 
own  cases  above  cited  or  the  holding  in  the  Whitman  case 
is  in  conflict  with  our  holding  in  the  present  case.  •  •  • 
As  we  have  already  seen,  Slates,  the  agent  of  the  plain- 
tiflf,  had  no  right  to  indorse  the  checks  in  the  plaintiff's 
name,  and  the  plaintiff's  right  to  the  checks  remained 
precisely  as  it  was  before  Slates  undertook  to  endorse 
them  for  him.  The  checks  therefore,  when  received  by 
the  defendants,  were  the  property  of  the  plaintiff,  and  in 
that  case  he  may,  as  we  have  seen,  ratify  the  action  of 
the  banks  in  receiving  the  checks  and  collecting  their  pro- 
ceeds without  ratifying  the  unauthorized  act  of  his  agent 
in  indorsing  the  checks  in  the  name  of  the  principal.*' 

But  counsel  for  appellant,  conceding  such  to  be  tne 
rule  of  our  court,  contends  that  the  issuance  of  the  cash- 
ier's check  in  the  name  of  Smith,  the  true  owner  of  the 
original  check,  was  equivalent  to  an  acceptance  of  the 
original  check  and  converted,  the  funds  into  a  deposit  to 
the  credit  of  Smith,  the  real  owner.  The  frailty  of  this 
contention  is  that,  while  the  bank,  through  negligence  or 
mistake,  delivered  to  another  person,  who  falsely  imper- 
sonated Sam  W.  Smith,  the  check  which  was  intended  for 
the  said  Smith,  yet  the  bank  delivered  the  check  to  the 
particular  individual  it  intended  to  receive  it  and  paid 
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it  on  the  indorsement  of  that  person.  The  fact  that  a 
mistake  was  made  in  delivering  it  to  the  wrong  person 
does  not  alter  the  material  circumstance  that  the  bank 
paid  the  money  out  on  the  check  to  the  person  to  which 
it  had  originally  delivered  it,  and  it  was  therefore  not 
liable  to  the  real  owner.  The  case  in  this  respect  is  ruled 
by  our  decision  in  the  recent  case  of  Cureton  v.  Farmers' 
State  Bmik,  147  Ark.  312.  In  that  case  a  depositor  gave 
a  check  through  mistake  to  one  who  was  falsely  imper- 
sonating the  man  whose  name  was  written  in  the  check 
as  payee,  and,  in  a  suit  by  the  depositor  against  the  bank 
to  recover  the  amount  of  money  paid  out  on  the  forged 
indorsement,  we  held  that  there  was  no  liability  for  the 
reason  that,  notwithstanding  the  mistake  of  the  depositor 
in  giving  the  check  to  the  wrong  person,  the  bank  had 
paid  it  out  to  the  person  to  whom  the  depositor  had 
given  the  check.  The  same  rule  of  reasoning  is,  by 
analogy,  applicable  to  the  facts  of  this  case  for,  notwith- 
standing the  fact  that  appellee  made  a  mistake  in  giving 
the  cheek  to  the  wrong  person,  it  paid  the  funds  out  to 
that  person  on  the  check,  and  it  can  not  be  said  that  the 
delivery  of  the  check  to  another  person  would  constitute 
a  deposit  of  the  funds  in  the  name  of  the  party  to  whom 
the  original  check  belonged.  See,  also,  following  cases : 
First  Nat.  Bamk  v.  Bank,  170  N.  Y.  88 ;  Slattery  &  Co.  v. 
Bamlc,  186  N.  Y.  Supp.  679;  Robertson  v.  Coleman,  141 
Mass.  231 ;  Eeaveij  v.  Com,  Nat  Bank,  27  Utah,  222.  101 
Am.  St.  966.  By  no  process  of  reasoning  can  it  be  said 
tmder  these  circumstances  that  the  true  owner  of  the 
original  check  can  affirm  the  receipt  of  the  cashier's 
check  by  the  impostor  and  thereby  become  the  owner 
of  the  deposit.  If  there  could  be  any  theoretical  rati- 
fication at  all  by  the  owner  of  the  orierinal  check,  it 
was  merely  a  ratification  of  the  act  of  the  false  imper- 
sonator in  recoivins:  the  chock,  and,  if  there  be  such  a 
ratification,  he  could  look  alono  to  that  person  for  reim- 
bursement. Certainly  the  act  of  the  bank  in  giving  the 
cashier's  check  to  the  false  impersonator  could  not  be 
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ratified  so  as  to  constitute  the  bank  the  holder  of  the  de- 
posit for  the  benefit  of  the  owner  of  the  original  check. 
The  act  of  th'.*  bank  in  deliverinii:  the  cashier's  clieck  to 
^•'  rt!  's  fn\se  inpcrsonafor  was  of  the  same  effect  as  if  it 
..ad  ,  aiv"  .h.'  moiKV  dir.ctly,  instead  of  giving  a  check  to 
the  imper.:onator,  and  for  the  reasons  stated  in  our  for- 
mer decisions  such  a  payment  can  not  ba  treated  as  an 
acceptance  of  the  check. 

Our  conclusion  is,  therefore,  that  ttie  decree  of  the 
chancellor  is  correct,  and  the  same  is  affirmed. 

Habt,  J.  (dissenting).  It  seems  to  me  that  the  prin- 
ciples of  law  decided  in  the  cases  cited  in  the  majority 
opinion,  when  applied  to  the  facts  presented  by  the  rec- 
ord, warrant  a  reversal  of  the  judgment. 

This  court  has  held  that  there  is  no  privity  of  con- 
tract between  the  holder  of  a  check  or  draft  which  has 
been  paid  by  the  drawee  bank  upon  the  forged  indorse- 
ment of  the  payee,  which  would  entitle  him  to  bring  suit 
against  the  drawee  bank,  and  that  its  action  in  the  pay- 
ment of  such  draft  does  not  constitute  an  acceptance 
thereof  which  releases  the  drawer  from  its  payment. 
Sims  V.  American  National  Bamrk  of  Fort  Smithy  98  Ark. 
1,  and  State  v.  Bamlcr  of  Commerce,  113  Ark.  498. 

So  in  this  case,  if  Shepard  &  Gluck  had  drawn  a  draft 
on  the  American  Bank  of  Commerce  &  Trust  Company 
in  favor  of  Sam  Smith  for  the  amount  they  owed  him, 
and  this  draft  had  been  persented  to  the  bank  by  an- 
other Sam  Smith  and  cashed,  the  bank  would  not  have 
been  liable  to  the  real  Sam  Smith.  Because  the  bank 
paid  the  draft  on  a  forged  indorsement  of  the  payee's 
signature  to  a  person  not  authorized  to  receive  the  money, 
it  does  not  follow  that  the  bank  promised  the  payee  to 
pay  the  money  again  to  him,  on  the  presentation  of  the 
check  by  him  for  payment. 

In  the  instant  case,  however,  the  facts  are  essentially 
different.  Shepard  &  Gluck  in  each  instance  telegraphed 
the  bank  at  Little  Rock  to  pay  a  stated  sum  of  money  to 
Sam  Smith  and  charge  their  account  with  it.    Shepard 
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&  Gluck  actually  transmitted  the  money  to  the  bank.  The 
bank  drew  a  cashier's  check  in  favor  of  Sam  Smith  and 
credited  the  man  supposed  to  be  Sam  Smith  with  the 
amount  represented  by  the  check.  The  account  of  Shep- 
ard  &  Gluck  was  charged  with  the  amount.  The  issuance 
of  the  cashier's  check  charging  the  amount  to  the  account 
of  Shepard  &  Gluck  fixed  the  liability  of  the  bank.  The 
issuance  of  a  cashier's  check  by  the  bank  charging  the 
amount  to  the  acgcount  of  Shepard  &  Cluck  constituted  an 
accepted  order  for  the  money. 

Neither  do  the  facts  of  this  case  bring  it  within  the 
rule  announced  in  Cureton  v.  Farmers'  State  Bamk,  147 
Ark.  312.  If  Shepard  &  Gluck  had  drawn  a  check  on  ap- 
pellee bank  in  favor  of  Sam  Smith  and  delivered  it  to  an 
impostor,  who  had  presented  it  to  the  bank  and  obtained 
payment  thereon,  the  case  in  question  would  be  applicable. 
In  irach  a  case  the  bank  would  pay  the  check  to  the  per- 
son the  drawer  of  the  check  had  intended  it  to  pay,  al- 
though the  drawer  of  the  check  had  made  a  mistake  and 
had  drawn  the  check  to  the  wrong  person.  The  facts  in 
the  present  case  are  altogether  different.  Shepard  & 
Gluck  did  not  draw  a  check  in  favor  of  Sam  Smith  and 
deliver  it  to  the  supposed  Sam  Smith  who  in  turn  pre- 
sented it  to  the  bank  for  payment.  But  Shepard  &  Gluck 
directed  the  bank  to  pay  Sam  Smith,  their  debtor,  and 
the  bank  paid  the  money  out  to  another  person.  It  did  not 
pay  the  money  to  the  person  whom  Shepard  &  Gluck  di- 
rected it  to  pay. 

Therefore,  the  bank,  having  charged  the  amount  to 
Shepard  &  Gluck,  is  liable  to  the  real  Sam  Smith,  or  his 
assignee. 


Fergusson  v,  Fergusson. 
Opinion  delivered  April  18,  1921. 

WnJiS— INTENTION — ooNSTRUcnoN.—All  the  provisions  of  a  will 
should  be  construed  together  in  order  to  give  effect  to  the  mani- 
fest intention  of  the  testator  as  shown  by  the  langruage  of  the 
will  in  the  light  of  the  surrounding  circumstances. 
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2.  Trusts— AUTHORITY  of  trustbb  to  ezegutb  mortgacs.— Under  a 
will  conveying  the  testator's  property  to  his  son  in  trust  for  the 
son's  children,  giving  the  trustee  full  power  and  authority  to 
sell  and  dispose  of  all  property,  and  to  manage,  handle  and  deal 
with  it  the  same  as  in  his  discretion  may  seem  hest,  the  trustee 
was  authorized  to  mortgage  a  farm  to  procure  necessary  funds  to 
operate  it. 

Appeal  from  Jefferson  Chancery  Court ;  John  M.  El- 
liott, Chancellor;  aflBrmed. 

STATEMENT  OF  FACTS. 

Appellants  brought  this  suit  in  equity  against  ap- 
pellee to  enjoin  him  from  mortgaging  the  land  described 
in  the  complaint. 

The  complaint  alleges  that  the  appellants  are  the 
owners  of  the  land  described  therein  which  appellee  holds 
in  trust  for  them  by  virtue  of  a  will  executed  by  their 
grandfather  and  duly  probated  after  his  death.  A  por- 
tion of  the  will  in  question  is  as  follows : 

**I  give,  devise  and  bequeath  to  my  son,  John  P. 
Fergusson,  as  trustee,  all  the  property  of  every  nature 
and  kind,  real,  personal,  and  mixed,  of  which  I  may  die 
seized  or  possessed,  or  in  which  I  may  have  an  interest 
at  the  time  of  my  death.  To  have  and  to  hold  unto  the 
said  trustee  for  the  following  uses  and  purposes : 

**Said  trustee  shall  invest  $10,000  in  real  estate,  such 
investment  to  be  agreed  upon  by  the  trustee  and  my 
brother.  Van  L.  Fergusson.  The  title  to  said  property 
shall  be  taken  in  the  name  of  the  trustee,  but  the  man- 
agement of  the  place  shall  be  left  to  my  brother.  Van, 
who  shall  have  all  the  rents  and  profits  and  emoluments 
arising  from  the  said  property  and  its  use  for  the  use 
of  himself  and  my  mother,  Laura  J.  Kincheloe.  Upon 
the  death  of  either  my  mother  or  my  brother,  the  rents, 
profits,  and  emoluments  of  said  land  shall  thereafter  be- 
long to  the  survivor  of  them.  Upon  the  death  of  both 
my  brother  and  my  mother,  the  rents,  profits  and  emolu- 
ments of  the  land  shall  revert  to  the  trustee.  The  trus- 
tee shall  pay  $50  on  the  first  day  of  each  month  to  my 
brother.  Van  L.  Fergusson,  during  the  time  between  my 
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death  and  the  purchase  of  the  $10,000  worth  of  real  es- 
tate, but  such  payments  shall  cease  when  the  real  estate 
is  purchased  and  turned  over  to  my  brother.  If  the  real 
estate  so  purchased  shall  prove  unprofitable,  the  trustee 
shall  have  the  power,  with  and  by  the  consent  of  my 
brother,  Van,  to  sell  said  property  and  reinvest  the  pro- 
ceeds in  other  property  which  shall  thereupon  be  deliv- 
ered to  my  brother  and  used  by  him  the  same  as  above 
stipulated  for  the  original  investment.  During  the  time 
between  the  sale  of  one  piece  of  property  and  the  pur- 
chase of  another,  the  trustee  shall  pay  over  to  my 
brother.  Van,  $50  on  the  first  day  of  each  month. 

**I  give  and  bequeath  to  said  John  P.  Fergusson,  as 
trustee,  full  power  and  authority  to  sell,  and  dispose  of 
any  or  all  of  the  property  bequeathed  to  him,  and  to  man- 
age, handle,  and  deal  with  the  same  as  in  his  discretion 
may  seem  best.  He  is  to  hold  the  same  for  the  use  and 
benefit  of  his  children,  John  Wright  Fergusson  and 
James  McFerrin  Fergusson,  and  all  other  children  which 
may  hereafter  be  born  to  him.  At  the  death  of  my  said 
son,  all  property  remaining  in  his  hands  as  trustee  shall 
immediately  vest  in  his  children,  share  and  share  alike. 
During  his  life,  my  said  son  may  use  and  expend  the 
rents,  profits,  income  and  emoluments  of  said  property 
for  maintenance,  support,  and  education  of  his  children 
in  such  a  manner  as  to  him  shall  seem  best,  and  may  in- 
vest the  surplus  at  his  discretion,  and,  upon  his  death, 
the  division  of  the  property  then  remaining  in  his  hands 
as  trustee  shall  be  equal  among  his  children  without  tak- 
ing account  of  the  amount  theretofore  expended  for  the 
use  of  each  child.'' 

The  record  shows  that  appellee  and  his  father  each 
owned  an  undivided  one-half  interest  in  the  land  de- 
scribed in  the  complaint;  that  the  father  devised  his  in- 
terest to  appellee  in  trust  as  set  out  in  the  will  above; 
that  497  bales  of  cotton  were  raised  on  the  place  during 
the  year  1920,  and  that  appellee  was  unable  to  sell  thom 
to  any  advantage  on  account  of  existing]:  conditions;  that 
it  was  necessarv  to  borrow  monev  with  which  to  run  the 
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place  during  the  present  year ;  that  he  desires  to  borrow 
money  and  run  the  place  in  the  way  in  which  it  has  been 
run  during  past  years  and  in  which  other  places  of  sim- 
ilar character  in  that  vicinity  are  operated;  that  it  is 
highly  essential  that  the  place  be  cultivated  in  order  to 
prevent  great  deterioration  of  the  land  and  the  improve- 
ments thereon ;  that  the  laborers  on  the  place  would  leave 
and  it  would  be  very  difficult  to  get  them  back  and  to  re- 
stock the  place  with  farming  implements,  feed  and  mules. 

The  chancellor  found  that  under  the  terms  of  the 
will  of  J.  W.  Fergusson,  deceased,  appellee  was  au- 
thorized to  mortgage  the  land  in  question.  The  chancel- 
lor further  found  that  it  was  to  the  best  interest  of  the 
trust  estate  and  of  appellants  that  the  loan  contemplated 
be  made,  and  that  such  action  was  necessary  to  preserve 
the  property  from  waste. 

It  was,  therefore,  decreed  that  the  complaint  of  ap- 
pellants be  dismissed  for  want  of  equity,  and  that  ap- 
pellee be  authorized  to  borrow  the  money  to  enable  him 
to  cultivate  the  land  in  question  for  the  current  year. 

The  case  is  here  on  appeal. 

Danaher  d  Danaher,  for  appellants. 

Under  the  terms  of  the  will  the  trustee  had  no  power 
to  mortgage  the  trust  estate.  The  word  '* mortgage"  is 
not  usL(l  in  ihe  will,  and  the  words  "sAl  and  disp;  s  of  ' 
do  not  include  the  power  to  mortgage.    31  Cyc.  1080. 

The  appellee,  pro  se. 

The  cases  cited  by  appellant  do  not  apply,  as  the 
case  here  is  different.  The  will  gives  the  trustee  power 
*Ho  sell  and  dispose  of"  the  lands  and  to  manage,  handle 
and  deal  with  same  as  his  discretion  may  deem  best,  and 
this  includes  the  power  to  mortgage.  39  Cyc.  382;  115 
HI.  App.  284;  124  Iowa  296;  15  La.  Ann.  386;  3  Tenn. 
Chy.  124;  62  Tex.  642. 

Hart,  J.  (after  stating  the  facts).  In  Eeiseman  v. 
Lowenstein,  113  Ark.  404,  the  court  held  that  a  mere 
power  erivon  to  a  trustee,  under  a  will,  to  sell  and  con- 
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vey  the  trust  property,  does  not  include  the  power  to 
mortgage  it.  The  court,  however,  in  that  case  adhered 
to  the  cardinal  principle  that,  in  construing  a  power,  the 
intention  of  the  donor  is  of  paramount  importance  and 
recognized  that  the  power  to  sell  in  connection  with  other 
language  used  may  include  the  power  to  mortgage.  All 
the  provisions  of  the  will  should  be  construed  together 
in  order  to  give  effect  to  the  manifest  intention  of  the 
testator,  as  shown  by  the  language  of  the  will  in  the  light 
of  the  surrounding  circumstances. 

Applying  this  test  to  the  will  in  the  present  case,  we 
are  of  the  opinion  that  the  intent  of  the  testator  was  to 
give  his  son,  as  trustee  under  the  will,  power  to  mort- 
gage the  property  as  well  as  to  sell  and  convey  it.  The 
terms  of  the  will  show  that  the  testator  reposed  great 
confidence  in  his  son.  It  gave  him  power  to  sell  the  real 
estate  if  it  should  prove  unprofitable  and  invest  the  pro- 
ceeds in  other  property.  Then  he  uses  this  language: 
''I  give  and  bequeath  to  said  John  P.  Fergusson,  as 
trustee,  full  power  and  authority  to  sell,  and  dispose  of 
any  and  all  of  the  property  bequeathed  to  him,  and  to 
manage,  handle,  and  deal  with  the  same  as  in  his  discre- 
tion may  seem  best.  He  is  tD  hold  the  same  for  the  use 
and  benefit  of  his  children,  John  Wright  Fergusson  and 
James  McFerrin  Fergusson,  and  all  other  children  which 
may  hereafter  be  born  to  him.*' 

The  power  to  manage  and  deal  with  the  land  for  the 
benefit  of  the  sons  of  the  trustee  and  the  grandsons  of 
the  testator  was  the  primary  object  of  the  creation  of  the 
trust  and  the  paramount  duty  of  the  trustee.  The  father 
confided  the  full  management  and  control  of  the  property 
to  his  son  for  the  benefit  of  his  grandchildren,  and  left 
him  to  use  his  best  judgment  and  discretion  in  the  mat- 
ter. Under  the  power  conferred  by  the  will,  if  he  thought 
it  would  be  to  the  advantage  of  the  children  for  him  to 
sell  and  dispose  of  the  land,  he  had  the  power  to  do  so. 
In  connection  with  the  power  to  sell  and  dispose  of  any 
or  all  of  the  property,  he  was  given  the  power  to  manage, 
handle,  and  deal  with  the  same  as  in  his  discretion  may 
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seem  best.  This  included  the  power  to  improve  and  op- 
erate the  farm  and  necessarily  called  for  the  exercise  of 
discretion  in  the  premises.  In  the  exercise  of  this  dis- 
cretion appellee  deemed  it  to  the  advantage  of  the  bene- 
ficiaries that  he  procure  the  necessary  funds  to  operate 
the  farm  by  mortgaging  the  land.  The  language  used 
shows  that  the  testator  intended  to  invest  the  trustee 
with  broad  and  discretionary  powers  in  the  control  and 
management  of  the  property  in  order  to  make  the  land 
productive  and  profitable  to  the  objects  of  his  bounty. 
Otherwise,  the  trustee  might  be  compelled  to  sell  the  land 
for  the  payment  of  the  debts  already  incurred,  even 
though  this  course  would  be  ruinous  to  the  best  interests 
of  all  parties  concerned,  and  even  though  it  might  be 
greatly  to  the  advantage  of  the  beneficiaries  for  the  trua- 
tee  to  retain  the  management  of  the  farm  and  incur  fur- 
ther indebtedness  in  making  the  present  crop.  These 
views  are  supported  by  the  following  cases:  Ha/nvUton 
V.  Hamilton  (Iowa),  128  N.  W.  380;  Kent  v.  Morrison 
(Mass.),  10  L.  R.  A.  756;  Faidk  v.  Dashiell,  62  Tex.  642, 
50  Am.  Repts.  542;  Lardner  v.  Williams,  98  Wis.  514; 
re  Phillip  Lmft,  Jr.  (Wis.),  7  L.  R.  A.  (N.  S.)  263;  Rob- 
erts V.  Hale,  124  Iowa  296;  Fimkhov^er  v.  Porter  (Ky.), 
107  S.  W.  202;  Loelm^thal  v.  Raleigh,  36  N.  J.  Equity 
169,  and  Hamilton  v.  Mound  City  Mutual  Life  Ins.  Co,,  3 
Tenn.  ChyJ  Repts.  124. 

It  follows  that  the  decree  must  be  affirmed. 


Ferguson  v.  Guydon. 
Opinion  delivered  April  18,  1921. 

EsfTOPPBL— REPRESENTATION.— Where  plaintiff  informed  defend- 
ant that  he  contemplated  purchasing  land  and  asked  if  defendant 
had  a  vendor's  lien  thereon,  and  defendant  replied  that  he  had 
not,  and  that  plaintiff  would  be  safe  in  purchasing  it,  and,  relying 
upon  that  representation,  plaintiff  purchased  the  land,  an  equita- 
ble estoppel  in  plaintiff's  f ayor  was  created* 
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2.  Estoppel— ELEMENTS  of  equitable  estoppel. — ^An  equitable  estop- 
pel requires,  as  to  the  persons  against  whom  the  estoppel  is 
claimed,  opportunity  to  speak,  duty  to  speak,  failure  to  speak, 
and  reliance  in  good  faith  upon  such  failure. 

3.  Estoppel — evidence. — ^A  finding  of  the  chancellor  that  a  vendor 
toid  one  purchasing  from  the  vendee  that  he  had  no  lien  on  the 
property  held  not  against  the  preponderance  of  the  evidence. 

4  Appeal  and  error — conclusiveness  of  chancellor's  finding. — 
A  finding  of  fact  by  a  chancellor  will  not  be  disturbed  on  appeal 
unless  against  the  clear  preponderance  of  the  evidence. 

Appeal  from  Monroe  Chancery  Court;  John  M.  El- 
liott, Chancellor ;  affirmed. 

STATEMENT  OF  FACTS. 

Jesse  Guydon  brought  this  suit  in  equity  against  S. 
W.  Ferguson  and  J.  L.  Simpson  to  set  aside  a  decree  in 
their  favor  against  I.  W.  Carter  in  the  same  chancery 
court  to  foreclose  a  vendor's  lien  on  certain  property  in 
the  city  of  Clarendon,  Monroe  County,  Arkansas,  and  to 
quiet  his  title  in  said  property. 

The  defendants  denied  all  the  material  allegations 
of  the  complaint,  and  defended  on  the  ground  that  they 
had  a  vendor's  lien  on  said  property  for  the  unpaid  pur- 
chase money. 

The  material  facts  are  as  follows:  Jennie  Teasley 
owned  the  property  in  controversy  and  exchanged  it  to 
I.  W.  Carter  for  certain  property  owned  by  him.  By  his 
direction  she  executed  a  deed  to  the  property  to  S.  W. 
Ferguson  and  J.  L.  Simpson  on  February  12,  1919.  She 
lived  on  the  property  at  the  time  she  executed  the  deed, 
and  it  was  known  as  the  Jack  Brown  place.  In  a  few 
days  Carter  told  her  that  he  had  bought  the  property 
back  and  wanted  to  sell  it  to  Jesse  Guydon.  She  saw 
Jesse  Guydon  and  made  an  agreement  to  sell  the  place 
to  him  for  $600.  On  the  24th  day  of  February,  1919,  S. 
W.  Ferguson  and  J.  L.  Simpson  conveyed  said  property 
to  I.  W.  Carter  and  their  waves  relinquished  their  dower 
in  the  deed  which  recited  that  it  w^as  executed  in  consid- 
eration of  $150  paid  by  I.  W.  Carter  and  $300  evidenced 
by  his  promissory  note  bearing  interest  at  10  per  cent. 
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and  due  on  the  20th  day  of  November,  1919.  The  deed 
was  duly  filed  for  record  on  the  same  day.  On  the  24th 
day  of  February,  1919,  I.  W.  Carter  executed  a  deed  to 
said  property  to  Jesse  Guydon,  and  it  was  filed  for  record 
on  the  28th  day  of  May,  1919.  The  deed  recited  a  cash 
consideration  of  $200  and  the  balance  in  two  notes  for 
$100  and  $300  due,  respectively,  on  the  20th  day  of  May, 
1919,  and  the  20th  day  of  November,  1919.  The  first 
note  for  $100  was  duly  paid  by  Jesse  Guydon  to  I.  W. 
Carter  i|i  person  when  it  became  due.  The  second  note 
for  $300  was  paid  by  Jesse  Guydon  to  Jennie  Teasley 
for  Carter  about  the  time  it  became  due. 

According  to  the  testimony  of  Jennie  Teasley,  when 
Jesse  Guydon  came  to  pay  the  second  note,  she  asked 
Carter  if  he  had  paid  Ferguson  &  Simpson  all  the  pur- 
chase price  for  the  place  and  found  out  that  Carter  owed 
a  balance  of  $300  on  the  purchase  money.  She  loaned 
Carter  $50  and  directed  him  to  take  this,  together  with 
$220  which  Guydon  had  paid  for  him  on  the  purchase 
price  of  the  lots  and  go  to  Ferguson  and  finish  paying 
for  the  lots.  Carter  left  her  house,  and  she  watched  him 
go  toward  Ferguson's  store.  That  night  he  came  back 
and  showed  her  a  receipt  signed  by  S.  W.  Ferguson  as 
follows:  ** Received  of  I.  W.  Carter  in  full  up  to  date." 
Carter  left  town  that  night  and  has  not  been  heard  of 
since.    He  is  reputed  to  be  dead. 

According  to  the  testimony  of  Lee  Guydon  and  Jesse 
Guydon,  the  former  is  the  father  of  the  latter.  When 
Jesse  Guydon  began  to  negotiate  for  the  purchase  of  the 
property  in  question  from  I.  W.  Carter,  he  learned  that 
S.  W.  Ferguson  had  a  vendor's  lien  upon  it  for  the  un- 
paid purchase  money.  The  father  and  son  approached 
Ferguson  on  the  street  and  told  him  that  the  son  con- 
templated purchasing  the  property  from  Carter  and 
asked  him  if  he  liad  any  lien  on  it.  Ferguson  replied  that 
he  did  not  have  any  lien  on  the  property,  and  that  thev 
would  be  perfectly  safe  in  purchasing  it  from  Carter  so 
far  as  he  was  concerned.  Relying  on  this  assurance  from 
Ferguson,  the  son  went  ahead  and  completed  his  contract 
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for  the  purchase  of  the  property.  They  did  not  find  out 
that  there  was  any  lien  on  the  property  for  the  unpaid 
purchase  money  until  they  had  finished  paying  for  it  in 
November,  1919,  and  Carter  had  left  for  parts  unknown. 

S.  W.  Ferguson  was  a  witness  for  himself.  Accord- 
ing to  his  testimony,  he  did  not  know  that  Jesse  Guydon 
had  purchased  the  property  in  controversy  from  I.  W. 
Carter  and  did  not  tell  him  and  his  father  that  he  had 
no  lien  on  the  property  for  the  purchase  money.  He  and 
Simpson  deposited  the  note  which  Carter  gave  them  for 
the  unpaid  purchase  money  with  a  bank  in  the  city  of 
Clarendon  as  collateral  security  and  paid  their  note  to 
the  bank  in  the  early  part  of  January,  1920.  Carter 
never  at  any  time  paid  them  any  part  of  the  $300  note 
which  he  gave  them  for  the  balance  of  the  purchase  price 
for  the  property  in  question.  After  Carter  left  they 
brought  a  suit  against  him  to  foreclose  their  vendor's 
lien  on  the  property  and  obtained  service  by  the  publi- 
cation of  a  warning  order  on  the  ground,  that  he  was  a 
nonresident  of  the  State.  They  obtained  a  decree  of 
foreclosure  prior  to  the  institution  of  the  present  action. 
No  personal  service  was  obtained  on  Carter  in  that  ac- 
tion, and  Jesse  Guydon  was  not  a  party  to  it. 

The  chancellor  found  the  issues  in  favor  of  the  plain- 
tiff, and  it  was  decreed  that  the  lien  retained  in  the  deed 
executed  by  S.  W.  Ferguson  and  J.  L.  Simpson  to  I.  W. 
Carter  to  the  property  in  question  be  canceled,  and  that 
the  title  to  said  property  should  be  quieted  and  confirmed 
in  the  plaintiff,  Jesse  Guydon,  free  from  all  claims  of 
the  defendants,  S.  W.  Ferguson  and  J.  L.  Simpson,  un- 
der and  by  virtue  of  the  lien  retained  in  their  deed  to 
I.  W.  Carter. 

The  defendants  have  appealed. 

Bogle  d  Sharp,  for  appellants. 

The  findings  of  the  chancellor  on  the  question  of 
equitable  estoppel  are  against  the  dear  preponderance 
of  the  evidence.  97  Ark.  49;  65  N.  W.  604;  83  Fed.  725- 
34;  21  G.  J.  1120;  54  Ark.  499;  49  Id.  218.    Ferguson  Ib 
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not  estopped  by  any  misrepresentations  of  facts,  as  they 
did  not  exist  at  the  time  of  the  alleged  misrepresenta- 
tions. There  must  be  a  motive.  83  Fed.  733.  There  must 
be  a  false  representation  of  existing  facts  or  fraudulent  . 
concealment  of  same  intended  to  be  acted  upon,  and  there 
was  not.  16  Cyc.  726,  732;  53  Ark.  196;  54  Id.  508;  48 
Id.  426;  18  Wall  255,  271;  117  U.  S.  567,  580;  2  Pom., 
Eq.  Jut.,  686^;  89  Ark.  349-53;  93  U.  S.  335. 

The  burden  was  on  appellee  to  show  that  the  note 
had  been  paid.   67  Ark.  69;  64 /({.  466;  123  M  261. 

Lee  d  Moore,  for  appellee. 

Appellee  was  misled  to  his  injury  and  has  suffered 
loss,  and  this  constitutes  equitable  estoppel.  39  Ark.  131 ; 
33  Id.  465;  48  Id.  409;  89  Id.  349.  The  rule  as  to  equita- 
ble  estoppel  is  well  settled  and  sustained.  33  Ark.  465 ;  39 
Id.  134;  125  Id.  150;  99  Id.  260;  128  Id.  409;  131  Id.  82. 

The  findings  of  the  chancellor  are  sustained  by  the 
(dear  preponderance  of  the  testimony. 

Habt,  J.  (after  stating  the  facts).  It  may  be  stated 
at  the  outset  that  S.  W.  Ferguson  and  J.  L.  Simpson  ob- 
tained a  decree  of  foreclosure  of  the  unpaid  purchase 
money  against  I.  W.  Carter  in  the  same  chancery  court 
in  which  the  present  suit  is  pending.  This  decree  was 
obtained  by  the  publication  of  a  warning  order  against 
Carter,  and  the  decree  was  entered  of  record  before  the 
present  suit  was  instituted.  Jesse  Guydon  was  not  a 
party  to  that  suit  and  is  in  no  wise  bound  by  the  decree 
entered  therein.  His  rights  must  be  determined  by  the 
record  in  the  present  case. 

The  record  in  the  present  case  shows  that  the  deed 
from  S.  W.  Ferguson  and  J.  L.  Simpson  to  I.  W.  Carter 
was  executed  on  the  24th  day  of  February,  1919,  and  the 
deed  recites  unpaid  purchase  money  in  the  sum  of  $300 
due  by  Carter  which  is  evidenced  by  his  promissory 
note  of  the  same  date  as  the  deed,  and  due  on  the  20th 
day  of  November,  1919.  Jesse  Guydon  also  obtained 
his  deed  from  Carter  on  the  24th  day  of  February,  1919, 
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According  to  the  testimony  of  himself  and  his  father, 
they  had  heard  that  S.  W.  Ferguson  had  a  lien  on  the 
property.  They  met  Ferguson  on  the  street  and  asked 
him  if  he  had  a  lien  on  the  property  for  the  unpaid  pur- 
chase money,  giving  as  a  reason  for  asking  that  Jesse 
contemplated  purchasing  it.  Ferguson  replied  that  he 
had  no  lien,  and  that  they  would  be  safe  in  purchasing 
the  property  so  far  as  he  was  concerned.  This  testi- 
mony, if  true,  is  sufficient  to  create  an  equitable  estoppel 
in  favor  of  Jesse  Guydon  against  the  defendants,  S.  W. 
Ferguson  and  J.  L.  Simpson. 

It  has  been  well  said  that  an  equitable  estoppel  re- 
quires as  to  the  persons  against  whom  the  estoppel  is 
claimed,  opportunity  to  speak,  duty  to  speak,  failure  to 
speak,  and  reliance  in  good  faith  upon  such  failure.  Fa- 
gem  V.  Stuttgart  Normal  Institute^  91  Ark.  141;  Cox  v. 
Harris,  64  Ark.  213;  Rogers  v.  Galloway  Female  College, 
64  Ark.  627;  Gill  v.  Hardin,  48  Ark.  409,  and  Thompson 
v.  WilMte,  131  Ark.  77. 

This  rule  was  recognized  in  Scott  v.  Orbison,  21  Ark. 
202,  where  the  court  held  that  if  a  vendor,  having  an 
equitable  lien  upon  land  for  the  purchase  money,  induces 
a  third  person  to  believe  that  he  does  not  look  to  the 
land,  but  to  other  means  for  payment,  and,  in  conse- 
quence thereof,  he  purchased  the  land,  the  vendor  will 
be  estopped  from  setting  up  his  vendor's  lien. 

Again  this  rule  was  recognized  in  a  vendor's  lien 
case  in  Wilson  v.  Shocklee,  94  Ark.  301,  but  the  estoppel 
was  denied  because  the  facts  did  not  warrant  its  appli- 
cation. But  it  is  strongly  insisted  that  the  evidence  is 
not  sufficient  to  warrant  a  finding  in  behalf  of  the  plain- 
tiff in  this  respect.  Counsel  for  the  defendants  point  to 
the  fact  that  Ferguson  in  positive  terms  denied  that  he 
had  made  any  such  representations  to  Lee  and  Jesse 
Guydon,  or  that  he  would  have  any  motive  in  saying  that 
he  had  no  vendor's  lien  on  the  property  for  the  unpaid 
purchase  money  when,  as  a  matter  of  fact,  he  did  have 
such  a  lien. 
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There  does  not  seem  to  have  been  any  motive  on 
either  side  to  have  deceived  the  other.  It  would  have 
been  easy  for  Jesse  Guydon  to  have  protected  himself  if 
he  had  known  that  Carter  owed  Ferguson  $300  as  a  bal- 
ance of  the  purchase  money  of  the  property.  He  could 
nave  seen  that  the  money  he  paid  Carter  in  November, 
1919,  was  applied  by  the  latter  toward  the  payment  of 
the  unpaid  purchase  money  due  to  Ferguson. 

We  are  confronted  with  a  finding  in  behalf  of  the 
plaintiff  by  the  chancellor,  and  it  can  not  be  said  that  his 
finding  is  against  the  preponderance  of  the  evidence. 
According  to  the  uniform  current  of  decisions  in  this 
State,  the  findings  of  fact  made  by  a  chancellor  will  not 
be  disturbed  on  appeal  unless  they  are  against  the  pre- 
ponderance of  the  evidence. 

Therefore  the  decree  will  be  aflSrmed. 


Blair  v.  Clear  Creek  Oil  &  Gas  Company. 
Opinion  delivered  April  18,  1921. 

Mines  and  minerals — oil  and  gas  lease — abandonment. — ^If  it 
was  the  duty  of  an  oil  and  gas  lessee  to  driU  a  protection  well  on 
the  leased  land  to  prevent  it  from  being  drains  by  wells  on  ad- 
joining tracts,  his  refusal  to  drill  would  constitute  an  abandon- 
ment of  the  contract,  and  equity  would  afford  relief. 
Appeal  and  errob — objection  to  jurisdiction  not  raised  be- 
low.— The  objection  that  equity  had  no  jurisdiction  can  not  be 
raised  for  the  first  time  on  appeal. 

Equity— administering  complete  relief. — ^When  equity  has  ac- 
quired jurisdiction  of  a  matter  in  a  suit  for  one  purpose,  all  mat- 
ters in  issue  wiU  be  adjudicated  and  complete  relief  afforded. 
Mines  and  minerals — oil  and  gas  lease— duty  to  explore. — 
Where  an  oil  and  gas  lease  authorizes  the  lessee  to  elect  to  pay 
a  yearly  rental,  instead  of  drilling  a  well,  the  lessors  can  not  re- 
cover damages  for  failure  of  the  lessee  to  commence  exploration 
for  gas;  but,  where  the  lessee  commences  to  explore  for  gas,  it 
must  exercise  due  diligence  in  drilling,  and  there  is  an  implied 
covenant  on  its  part  to  do  so. 
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6.  Mines  and  minerals— accbptancb  of  BENTAL^-Acceptance  of 
delayed  rental  by  an  oil  and  gas  lessor  precludes  him  from  for- 
feiting the  lease  for  failure  to  develop  the  lease  during  the  term 
covered  by  the  delayed  rental. 

6.  Mines  and  minerals— oil  and  gas  lease— implied  covenant  to 
PROTECT  lessor. — ^Where  a  landowner  leases  to  another  the  ex- 
clusive right  to  drill  for  oil  and  gas  for  a  stipulated  period  of 
time,  there  is  an  implied  covenant  on  the  part  of  the  lessee  to 
protect  the  lessor  against  drainage,  at  least  by  wells  drilled  by 
him  on  adjoining  property  which  will  necessarily  draw  the  gas 
from  the  lessor's  land,  and,  in  default  of  such  protection  wells 
being  drilled  by  the  lessee,  the  lessor  may  recover  damages. 

7.  Mines  and  minerals  —  oil  and  gas  lease  —  failure  to  sink 
WELLS — ^damages. — Though  the  damages  recoverable  by  an  oil 
and  gas  lessor  from  their  lessee  on  account  of  draining  the  land  of 
gas  through  wells  on  adjoining  property  without  drilling  protec- 
tion wells  on  the  leased  lands  may  be  difficult  of  determination  and 
ascertainment,  this  fact  is  no  bar  to  relief. 

8.  Mines  and  minerals— liability  for  proportionate  share  of 
gas. — ^An  oil  and  gas  lessee  which  violated  its  implied  covenant 
to  drill  protection  wells  on  the  leased  land  to  prevent  its  drain- 
age through  wells  drilled  by  lessee  on  adjoining  tracts  is  liable 
to  the  lessors  for  their  proportionate  share  of  the  gas  taken  from 
the  wells  driUed  by  the  lessee  so  near  the  boundary  of  the  lease 
as  to  draw  off  the  gas  underneath  their  land. 

9.  Appeal  and  error— reversal— reopening  for  further  testi- 
mony.— ^Where  a  chancery  case  was  not  fully  developed,  the  cause 
will,  on  reversal,  be  remanded  with  directions  to  take  additional 
testimony. 

10.  Mines  and  minerals— failure  to  sink  wells— measure  of  dam- 
ages.— ^In  a  suit  by  oil  and  gas  lessors  to  cancel  the  lease  on  the 
ground  that  the  lessee  was  drawing  off  the  gas  from  their  land 
through  wells  drilled  on  adjoining  land,  without  drilling  protec- 
tion wells  on  the  leased  lands,  the  measure  of  damages  is  the 
amount  of  royalty  that  the  lessors  should  receive  from  the  quan- 
tity of  gas  drawn  from  the  leased  premises. 

Appeal  from  Crawford  Chancery  Court ;  J.  V.  Bour- 
land,  Chancellor;  reversed. 

STATEMENT  OF  FACTS. 

Appellants  brought  this  suit  in  equity  against  ap- 
pellees to  cancel  a  gas  lease  on  the  ground  that  appellees 
were  drawing  off  the  gas  from  appellants '  land  by  means 
of  wells  drilled  on    adjacent    lands    near    appellants' 
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boundary  lines,  and  for  damages  resulting  thereform. 
Appellee  defended  the  suit  on  the  ground  that  there 
was  no  liability  under  the  terms  of  the  lease  upon  which 
the  suit  is  based. 

The  material  facts  are  as  follows:.  What  is  known 
as  the  Eabler  gas  field  was  explored  in  the  fall  of  1915, 
and  the  first  well  was  drilled  by  appellee  in  November, 
1915.  On  the  24th  day  of  November,  1915,  E.  T.  and 
Mary  Blair  leased  to  appellee,  Clear  Creek  Oil  &  Gas 
Company,  27  acres  of  land  to  be  explored  for  oil  and  gas 
in  the  center  of  what  is  known  as  the  Williams  field, 
which  is  adjoining  the  Kibler  field.  Appellants  leased  to 
appellee  the  twenty-seven  acres  of  land  for  the  term  of 
five  years  and  as  long  thereafter  as  oil  or  gas  might  be 
produced  in  paying  quantities.  Appellee  had  the  exclu- 
sive right  to  explore  the  land  for  oil  and  gas.  If  gas  was 
found,  it  was  provided  that  the  lessee  should  pay  the 
lessors  one-eighth  of  the  net  proceeds  of  the  sale  of  the 
gas.  The  lease  further  provides  that,  in  case  no  well 
drilling  operations  for  oil,  gas,  or  other  minerals  is  be- 
gun on  the  land  within  one  year,  all  rights  and  obliga- 
tions under  the  lease  shall  cease  upon  notice  in  writing 
being  served  on  the  lessee  by  the  lessors,  unless  the  lessee 
shall  elect  to  continue  the  leasse  in  force  by  paying  to 
the  lessors  an  annual  rental  of  $100,  until  a  well  is 
drilled,  provided  that  when  such  well  is  drilled  the  above 
provided-for  rental  shall  cease. 

The  Kibler  field  was  first  developed  and  most  of  the 
gas  drawn  from  it.  In  the  fall  of  1918,  the  Williams 
field  was  explored  for  gas,  and  the  first  producing  well 
was  brought  in  some  time  in  November  or  December  of 
that  year.  Appellee  had  leases  on  the  land  west  and 
north  of  the  Blair  land,  known  respectively  as  the  Greig 
and  Bryant  lands.  Appellee  drilled  two  wells  on  the 
Greig  land.  The  first  well  was  drilled  in  the  spring  of 
1919,  and  is  about  400  feet  northwest  of  the  northwest 
corner  of  the  Blair  land.  A  second  well  was  then  drilled 
about  350  feet  west  of  the  Blair  land  and  about  one- 
quarter  of  a  mile  south  of  the  first  well.    Appellee  also. 
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in  the  spring  of  1919,  drilled  a  well  on  the  Bryant  tract, 
about  500  feet  north  of  the  Blair  land.  All  of  these  wells 
produce  gas  and  draw  gas  from  the  Blair  land. 

The  testimony  of  experts  shows  that  the  Williams 
field  is  uniform  in  character,  and  that  the  gas  producing 
sand  is  equally  porous,  and  that  gas  will  be  drawn  along 
all  the  radii  of  a  circle  of  which  the  well  is  the  center  for  a 
quarter  of  a  mile. 

The  lessors  and  the  lessee  construed  their  lease  to 
mean  that  payment  of  the  reserve  rental  for  delay  in 
drilling  should  be  made  quarterly  in  advance.  On  the 
4th  day  of  June,  1919,  the  lessors  wrote  the  lessee  a  let- 
ter calling  attention  to  the  fact  that  they  had  drilled 
wells  on  an  adjoining  tract  near  the  boundary  line  of 
the  27-acre  tract  in  question,  and  that  the  wells  were 
producing  a  large  amount  of  gas;  that  much  of  the  gas 
coming  from  these  wells  was  drawn  from  under  the  land 
of  the  lessors,  and  they  demanded  that  the  lessee  should 
protect  them  by  drilling  a  well  at  an  early  date  on  their 
land.  The  lessee  failed  or  refused  to  comply  with  this 
demand,  and  on  the  28th  day  of  July,  1919,  the  lessors 
wrote  the  lessee  another  letter  that  the  lease  on  the  land 
in  question  had  been  canceled,  because  of  the  failure  of 
lessee  to  drill  protection  wells  on  the  land  of  the  lessors 
as  requested  in  their  former  letter. 

Testimony  was  also  introduced  by  appellants  tend- 
ing to  show  the  amount  of  gas  taken  from  the  wells  on 
the  adjoining  lands. 

According  to  the  testimony  of  appellee,  it  did  not 
drill  the  wells  on  the  adjoining  lands  for  the  purpose  of 
drawing  gas  from  the  land  of  its  lessors.  In  developing 
a  gas  field,  it  is  necessary  to  take  leases  on  large  areas  of 
land,  and  the  drilling  must  necessarily  be  delayed  on  some 
of  the  land,  and  for  this  reason  the  leases  provide  for  an 
annual  rental  for  the  delay.  Appellee  had  only  two  sets 
of  drilling  machinery  and  was  drilling  wells  on  the  land 
leased  by  it  in  the  Williams  field  as  fast  as  it  was  prac- 
ticable after  gas  had  been  discovered  in  that  field  and  a 
producing  well  brought  in. 
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On  the  3d  day  of  November,  1920,  the  chancellor 
found  the  issue  as  to  the  cancellation  of  the  lease  in  fa- 
vor of  appellajits,  but  found  against  them  on  the  ques- 
tion of  damages.  A  decree  was  therefore  entered  of 
record,  canceling  the  lease  of  appellants  to  appellee,  but 
dismissing  their  cause  of  action  for  taking  gas  from  their 
land  through  wells  on  the  adjoining  land  by  appellee. 

The  appellants  have  duly  prosecuted  an  appeal  to 
this  court. 

C.  M.  Wofford  and  E.  L.  Matlock,  for  appellants. 

The  court  erred  in  refusing  to  allow  appellants  to  re- 
cover damages  for  breach  of  the  implied  covenant  to  drill 
protecting  wells  against  drainage.  Thornton's  Law  of 
Oil  and  Gas,  §§  104,  121;  176  Pa.  St.  502;  49  Ind.  App. 
602;  96  N.  E.  19;  238  HI.  397;  87  N.  E.  381;  107  S.  W. 
609;  162  Ind.  395;  68  N.  E.  1020. 

EUl  &  Fitzhugh,  for  appellees. 

Appellants  had  no  remedy  in  equity,  and  their  rem- 
edy, if  any,  was  an  action  at  law  for  damages.  The 
lessor  (plaintiff)  could  not  claim  and  receive  royalty 
under  the  lease  and  claim  damages  for  alleged  violation 
thereof  during  the  same  period. 

The  acceptance  of  rentals  shows  she  was  relying  on 
the  lease  aud  is  estopped  from  claiming  that  the  lease 
was  violated,  or  that  she  was  entitled  to  damages  during 
the  period  covered.  11  L.  E.  A.  (N.  S.)  419,  note;  L.  R. 
A.  1917  A,  p.  171. 

That  lessor  can  not  complain  of  failure  to  drill  dur- 
ing the  period  that  he  has  accepted  rentals  for  delay  is 
well  established  by  all  the  Federal  authorities.  140  Fed. 
801 ;  237  U.  S.  856.  Under  these  authorities  plaintiff  can 
recover  no  damages,  and  the  court  erred  in  canceling  de- 
fendant's lease. 

Hart,  J.  (after  stating  the  facts).  The  record  in 
this  case  shows  that  appellee  drilled  three  wells  which 
produced  gas  on  adjoining  tracts  of  land  so  near  to  the 
boundary  lines  of  appellants  that  the  wells  are  drawing 
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the  gas  from  underneath  their  land  and  in  time  will 
draw  it  all  away.  The  only  practical  way  to  oflEset  this 
is  to  drill  protection  wells  on  the  land  of  appellants.  It 
made  no  effort  to  drill  protection  wells.  The  lease  does 
not  contain  any  protection  clause.  The  doctrine  of  pro- 
tection is  new  in  this  State  and  arises  from  the  fluid 
underground  situation  of  either  oil  or  gas. 

On  the  part  of  appellants,  it  is  claimed  that  when 
oil  is  drawn  from  underneath  land  by  wells  drilled  near 
the  boundary  line  which  will  obviously  drain  the  land, 
there  is  an  implied  obligation  on  the  part  of  the  lessee  to 
sink  the  number  of  wells  necessary  to  protect  the  de- 
mised tract. 

Counsel  for  appellants  insist  that,  appellee  having 
failed  and  refused  to  drill  the  protection  wells  as  re- 
quested by  appellants,  or  to  account  to  them  for  the  gas 
drawn  from  their  land,  the  refusal  constitutes  a  breach 
of  the  contract  and  entitles  appellants  to  declare  a  for- 
feiture and  to  sue  for  the  damages  resulting  therefrom. 

Counsel  for  appellee  contend  that  appellants  had  no 
remedy  in  equity,  and  that  their  remedy,  if  any,  was  an 
action  at  law  for  damages.  In  the  first  place,  it  may  be 
said  that,  if  it  was  the  duty  of  appellee  to  drill  a  protec- 
tion well,  and  it  refused  to  do  this,  its  refusal  would  con- 
stitute an  abandonment  of  the  contract,  and  'equity  would 
afford  relief. 

In  the  case  of  Mauney  v.  Millar,  134  Ark.  15,  the 
court  held  that  where  the  sole  benefit  of  a  contract 
results  from  a  continued  performance  of  the  contract 
(such  as  to  develop  a  mine,  to  operate  it,  pay  roy- 
alties or  to  divide  the  proceeds),  where  one  party  com- 
pletely abandons  the  performance  thereof,  equity  will 
give  relief  by  canceling  the  contract.  For  a  partial  breach 
the  parties  will  be  remitted  to  their  remedies  at  law. 

Moreover  no  objection  was  made  or  exceptions 
saved  to  the  jurisdiction  of  the  chancery  court,  and,  un- 
der the  repeated  decisions  of  this  court,  the  objection 
that  equity  had  no  jurisdiction  can  not  be  raised  for  the 
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first  time  on  appeal.  Apple  v.  Apple,  105  Ark.  669,  and 
cases  cited. 

It  is  well  settled  that,  when  equity  has  acquired  ju- 
risdiction of  a  matter  in  a  suit  for  one  purpose,  all  mat- 
ters in  issue  will  be  adjudicated  and  complete  relief  af- 
forded.   Horstmann  v.  LaFargue,  140  Ark.  558. 

This  brings  us  to  the  question  of  whether  there  waa 
an  implied  covenant  in  the  lease  to  protect  appellants 
against  drainage,  and,  if  so,  what  is  the  measure  of  dam- 
ages recoverable  for  drainage  through  wells  operated  on 
other  lands  adjacent  to  appellants'  boundary  lines. 

The  lease  provides  for  a  term  of  five  years,  and  as 
long  thereafter  as  gas  is  produced  in  paying  quantities. 
The  consideration  for  the  first  year  is  $1,  and  for  each 
succeeding  year  that  operation  or  exploration  is  delayed 
the  lessee  shall  pay  a  yearly  rental  of  $100  for  the  delay. 
The  lease  expressly  authorizes  the  lessee  to  elect  to  pay 
a  yearly  rental,  instead  of  drilling.  Hence,  the  lessors 
can  not  recover  damages  for  failure  of  the  lessee  to  com- 
mence exploration  for  gas.  If,  however,  the  lessee  com- 
mences to  explore  for  gas,  it  must  exercise  due  diligence 
in  drilling,  and  there  is  an  implied  covenant  on  its  part 
to  do  so.  Mansfield  Gas  Co.  v.  Alexander,  97  Ark.  167. 
See,  also,  Lawrence  v.  Mdhoney,  145  Ark.  310. 

In  the  application  of  this  principle,  counsel  for  ap- 
pellee contend  that  there  was  no  implied  covenant  on 
the  part  of  appellee  to  sink  protection  wells  on  the  land 
of  appellants.  They  contend  that  the  rule  only  applies 
where  the  lessee  has  in  part  developed  the  leased  prem- 
ises and  produced  wells.  To  support  their  contention  they 
cite  the  case  of  Carper  v.  United  Fuel  Gas  Co.  (W.  Va.), 
L.  R.  A.  1917  A,  p.  171.  In  that  case  it  was  held  that  the 
lessor  is  not  entitled  to  recover  damages  for  failure  to 
drill  offset  wells  to  prevent  drainage,  while  the  lessee 
exercises  his  optional  right  to  pay  money  in  lieu  of  drill- 
ing, and  the  lessor  accepts  it. 

The  court  did  hold,  however,  that  there  was  an  im- 
plied obligation  on  the  part  of  the  lessee  to  drill  a  well 
for  protection  against  drainage,  upon  necessity  therefor, 
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and  the  lessor's  demand  for  such  action,  within  any  ren- 
tal period  for  which  rent  has  been  paid,  with  notice  of  in- 
tention to  refuse  to  accept  furtlier  rentals,  and  the  right 
in  the  lessor  to  declare  a  forfeiture  of  the  lease  for  non- 
compliance with  such  demand  would  afford  full  and  am- 
ple protection  from  such  losses. 

We  think  it  perfectly  sound  to.  say  that  the  accept- 
ance of  delayed  rental  precludes  the  lessor  from  forfeit- 
ing the  lease  for  failure  to  develop  during  the  term  cov- 
ered by  the  delayed  rental.  In  such  a  case  the  lessor  still 
has  the  gas  and  has  received  the  reserved  rent  for  the  de- 
lay in  drilling. 

In  a  case  like  the  present  one,  however,  the  facts  are 
essentially  different,  and  a  forfeiture  of  the  lease  would 
not  afford  adequate  protection  to  the  lessor.  The  lessee 
has  the  sole  and  exclusive  right  to  drill.  Should  the 
lessee  fail  to  drill  a  protection  well  after  a  producing 
well  has  been  brought  in  near  tlie  lessor's  boundary  lines 
on  adjacent  lands,  such  well  might  draw  off  a  material 
portion  of  the  gas  under  the  lessor's  land  before  he 
could  declare  a  forfeiture  and  procure  some  one  else  to 
drill  an  offset  well. 

The  record  shows  that  drilling  wells  is  very  expen- 
sive, and  is  only  undertaken  where  the  lessee  has  a  large 
area  of  acreage  in  a  block.  It  is  a  matter  of  common 
knowledge  that  the  landowTier  is  not  equipped  with  ma- 
chinery for  drilling  and  could  not  purchase  such  ma- 
chinery on  short  notice,  if  able  to  do  so.  Hence,  when  he 
leases  his  land  to  another  with  the  exclusive  right  to  drill 
for  oil  and  gas  on  it  for  a  stipulated  period  of  time, 
there  is  an  implied  covenant  on  the  part  of  the  lessee  to 
protect  the  land  at  least  from  wells  drilled  by  him  on 
adjoining  property  which  will  necessarily  draw  the  gas 
from  the  lessor's  land.  If  there  had  been  no  lease  on  his 
land,  the  lessor  could  have  had  all  the  time  during  which 
the  wells  were  drilled  on  adjoinins:  land  to  have  arranged 
for  the  drilling  of  an  offset  well  on  his  land  in  case  a 
producing  well  was  brought  in  on  the  adjoining  land 
which  would  draw  the  gas  off  his  own  land.    Of  course. 
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if  he  failed  to  make  such  an  arrangement,  the  loss  would 
fall  upon  himself.  In  case,  however,  he  has  leased  his 
land  to  another  and  has  given  the  lessee  the  exclusive 
right  to  drill  on  his  land  for  gas,  it  is  obvious  that  the 
mere  right  of  forfeiture  in  case  the  lessee  would  not  drill 
a  protection  well  would  not  afford  him  adequate  relief. 
The  practical  test  is  to  be  found  in  the  question,  are  the 
outside  wells,  as  for  example,  the  wells  on  the  Grieg  and 
Brj'ant  tracts,  draining  the  Blair  land  to  such  an  extent 
that,  if  the  wells  on  the  Grieg  and  Bryant  tracts  were 
operated  by  a  third  party,  appellee  as  lessee  of  the  Blair 
tract,  would  find  it  good  management  to  put  down  pro- 
tection wells  to  save  its  own  leased  territory  from  ex- 
haustion? If  so,  then  good  faith  to  its  lessors  would  re- 
quire it  to  put  down  the  protection  wells  that  the  lessors 
might  get  their  royalties  under  the  lease,  or  at  least  be 
protected  from  having  the  gas  drawn  from  their  lands. 
In  this  connection  we  quote  with  approval  from  the  case 
of  Carper  v.  United  Fuel  Gas  Co.,  siipra^  the  following: 
**To  say  the  lessor  intended  to  permit  the  oil  and  gas 
in  his  land  to  be  withdrawn  from  it  otherwise  than 
through  wells  drilled  on  it  under  the  lease,  and  thus  to  let 
it  go  to  other  persons  for  nothing,  as  an  incident  of  his 
procurement  of  a  small  money  rental  for  two,  five,  or 
ten  years,  would  be  inconsistent  with  reason,  and  con- 
trary to  the  legal  principles  governing  the  relation  of 
landlord  and  tenant  or  licensor  and  licensee.  For  the 
rental  reserved,  he  is  neither  selling  his  oil  or  gas,  nor 
relinquishing  his  o\\Tiership  thereof,  nor  consenting  to 
severance  or  abstraction  thereof.  He  expects  it  to  remain 
in  the  land  until  the  rental  period  ends,  whether  it  ceases 
by  the  drilling  of  a  well  or  expiration  of  the  term.  Nor 
can  it  be  doubted  that  the  lessee  contemplated  the  same 
result.  Neither  could  have  intended  that  he  should  take 
out  the  mineral  through  wells  on  other  lands.  The  words 
of  his  lease  contemplate  his  extraction  of  the  oil  and  gas 
through  wells  to  be  drilled  by  him  on  the  land,  and  so 
emphatically  deny  any  such  intent  on  his  part.  The 
x-ental  is  for  delay,  not  destruction.    If,  by  the  negligence 
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or  misfeasance  of  a  tenant,  the  demised  property  is  ma- 
terially injured,  he  is  liable  for  the  resultant  damages, 
and  the  landlord  may  recover  the  amount  thereof  from 
him  within  the  term,  notwithstanding  he  has  paid  the  rent 
or  is  bound  to  pay  it.  Moses  v.  Old  Dominion  Iron  &  Nail 
Works  Co.,  75  Va.  95,  102.  If  a  tenant  commit  waste, 
an  action  lies  against  him.  The  landlord  is  not  limited  to 
his  rent  as  compensation.  In  these  cases  there  need  not 
be  an  express  covenant  against  waste,  nor  an  express 
agreement  to  pay  the  resulting  damages.  They  are  im- 
plied, if  not  expressed.'^ 

The  contract  is  a  lease  of  the  land  for  the  purpose 
of  drilling  for  oil  and  gas  for  the  period  of  time  desig- 
nated therein,  and  the  lessee  has  a  vested  right  to  the 
possession  of  the  land  to  the  extent  reasonably  necessary 
to  perform  the  terms  of  the  agreement  on  his  part. 
Therefore  there  is  an  implied  covenant  on  the  part  of 
the  lessee  to  protect  the  lessor  against  drainage,  and,  in 
default  thereof,  the  lessor  may  recover  damages. 

We  think  this  view  is  supported  by  the  authorities 
cited  below,  and  in  any  event  that  it  is  in  accord  with  the 
better  reasoning  on  the  question.  J.  M.  Guffey  Petroleum 
Co.  V.  Jeff  Chaison  Townsite  Co.  (Tex.  Ct.  Civ.  App.), 
107  S.  W.  609;  Powers  v.  Bridgeport  Oil  Co.  (111.),  87  N. 
E.  381 ;  Kleppner  v.  Lemon  (Penn.),  35  Atl.  109 ;  Culbert- 
son  V.  lola  Portland  Cement  Co.  (Kan.),  Ann.  Cas. 
1914  A,  p.  610;  Harris  v.  Ohio  OU  Co.  (Ohio),  48  N.  E. 
502;  Kelley  v.  Ohio  Oil  Co.,  57  Ohio  St.  317,  39  L.  R.  A. 
765;  Kellar  v.  Craig,  126  Fed.  630  and  Thornton  on  Oil 
and  Gas  (3  ed.),  vol.  1,  par.  109  and  vol.  2,  par.  882. 

What  is  the  measure  of  damages  recoverable  for 
drainage  through  wells  operated  by  defendants  on  their 
lands  near  the  plaintiffs'  boundary  line  may  b^  diflScult 
of  determination  and  troublesome  to  ascertain,  but  that 
is  no  bar  to  relief  in  such  cases.  For  example,  suppose 
in  the  present  case  the  record  should  show  that  appellee 
had  drilled  wells  on  the  adjacent  lands  near  to  the 
boundary  lines  of  appellants  for  the  very  purpose  of 
drawing  the  gas  from  underneath  their  lands  through 
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these  wells,  it  is  obvious  that  such  conduct  of  the  appel- 
lees would  be  fraudulent  and  actionable.  Or  suppose,/^ 
as  in  the  case  of  Millar  v.  Mcmney,  142  Ark.  486,  the  evi- 
dence had  showed  that  the  formation  on  the  leased  land 
was  of  such  a  character  that  it  was  not  practicable  to 
drill  through  it,  but  that  the  gas  could  be  best  drawn 
from  underneath  the  land  by  drilling  a  well  on  the  adja- 
cent land  outside  of  the  leased  premises  and  the  wells  on 
the  Bryant  and  Greig  tracts  has  been  drilled  by  appel- 
lees there  on  this  account,  the  failure  on  the  part  of  the 
lessee  to  pay  the  royalty  agreed  upon  would  be  actiona- 
ble. In  either  of  the  supposed  cases  the  measure  of  dam- 
ages would  be  the  same  as  in  the  cases  of  a  breach  of  an 
implied  covenant  to  protect  the  demised  premises  against 
drainage.  To  hold  otherwise  would  to  be  deny  relief  in 
a  just  case  because  of  the  diflSculty  of  ascertaining  the 
amoxmt  of  loss  suffered  by  the  wrongful  action  of  the  of- 
fending party. 

It  appears  from  the  record  that  expert  witnesses 
acquainted  with  the  gas  field  may  testify  with  reasonable 
accuracy  as  to  the  number  of  wells  which  should  have 
been  drilled  on  the  leased  land  for  protection  from  drain- 
age. Such  witnesses  might  also  testify  with  reasonable 
accuracy  as  tothe  quantity  of  gas  obtained  from  the  wells. 
They  did  say  that  the  sand  in  which  the  gas  was  found 
was  suflSciently  porous  that  a  well  would  draw  from  un- 
derneath the  ground  gas  for  a  distance  of  a  quarter  of  a 
mile  in  all  directions.  The  record  in  the  case  also  shows 
that  the  three  wells  operated  by  appellee  on  the  adjacent 
tract  will  in  due  course  of  time  draw  all  the  gas  from  un- 
derneath the  land  of  appellants.  The  lessee  under  the 
facts  disclosed  by  the  record,  is  liable  to  the  lessors  for 
their  proportionate  share  of  the  gas  taken  by  the  wells 
drilled  so  near  their  boundary  lines  as  to  draw  off  the 
gas  underneath  their  land.  There  is  no  reason  why  it 
can  not  be  ascertained  with  reasonable  certainty  what 
quantity  and  quality  of  gas  has  been  and  will  be  taken 
from  appellant's  land  through  the  wells  drilled  and  op- 
erated by  appellee  on  the  adjoining  land.    Cvlbertson  v. 
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lola  Portland  Cement  Co.  (Kan.),  Ann.  Cas.  1914  A,  p. 
610,  125  Pac.  81. 

This  is  a  new  question  in  this  State,  and  it  does  not 
appear  that  the  testimony  on  the  measure  of  damages 
was  fully  developed.  Therefore,  upon  the  remand  of  the 
case,  the  chancery  court  is  directed  to  allow  either  party 
to  take  additional  testimony  on  this  point  within  a  rea- 
sonable time  to  be  allowed  by  the  court  or  the  chancellor 
thereof,  if  the  parties  shall  be  so  advised.  Tanherdey  v. 
Norton,  142  Ark.  339;  Rushing  v.  Horner,  135  Ark.  201; 
Bank  of  Des  Arc  v.  Moody,  110  Ark.  39,  and  McClintock 
V.  Robertson,  98  Ark.  595. 

For  the  error  in  refusing  to  allow  appellants  to  re- 
cover damages  against  appellee  for  the  breach  of  the  im- 
plied covenant  to  drill  protection  wells  against  drainage, 
the  decree  will  be  reversed  and  the  cause  remanded  for 
further  proceedings  in  accordance  with  the  opinion. 

OPINION  ON  BEHBAEING. 

Habt,  J.  We  adhere  to  our  original  opii^ion  that 
there  was  an  implied  covenant  on  the  part  of  the  lessee 
to  sink  a  protection  well  or  wells  on  the  land  of  the  lessor, 
and  that  it  can  not  escape  liability  for  the  breach  of  its 
implied  covenant  to  protect  the  lines  of  the  leased  prem- 
ises on  the  ground  that  the  damages  for  the  breach  are 
difficult  of  exact  ascertainment.  Because  the  nature  of 
the  inquiry  makes  it  practically  impossible  to  ascertain 
with  certainty  the  exact  amount  of  the  lessor's  damage, 
is  no  reason  why  the  lessor  should  not  have  an  action  for 
damages  for  breach  of  the  implied  covenant.  It  is  true 
the  law  does  not  permit  a  witness  to  speculate  or  con- 
jecture as  to  probable  damages,  yet  experienced  persons 
who  are  acquainted  with  the  gas-bearing  conditions  of  the 
lands  in  the  locality  of  the  leased  premises  can  give  an 
opinion  as  to  the  amount  of  gas  drawn  off  the  premises 
and  lost  by  the  failure  of  the  lessee  to  comply  with  its 
implied  covenant.  The  rule  is  that,  while  the  law  will  not 
permit  witnesses  to  speculate  or  conjecture  as  to  possi- 
ble or  probable  damages,  still  the  best  evidence  of  which 
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the  subject  will  admit  is  reasonable,  and  there  is  often 
nothing  better  than  the  opinion  of  well-informed  per- 
sons upon  the  subject  under  investigation.  Chamber- 
layne  on  Modem  Evidence,  vol.  3,  §§  2331-32,  and  St.  L,, 
I.  M.  &  S.  Ry.  Co.  V.  Brooksher,  86  Ark.  91. 

From  the  evidence  already  taken,  it  would  seem  that 
the  sand-prodiioing  gas  on  the  leased  premises  and  the 
land  adjacent  thereto  is  of  imiform  oharacter.  and  that 
expert  witnesses  can  with  a  reasonable  amount  of  cer- 
tainty tell  the  amount  of  gas  that  will  be  drawn  from  the 
leased  premises  by  the  wells  dug  near  the  boundary  line 
by  the  lessee  on  the  adjacent  premises.  When  the  amount 
of  gas  that  will  be  drawn  from  the  leased  premises  is  as- 
certained, the  amount  of  damages  to  be  recovered  can  be 
readily  fixed  by  the  royalty  that  the  lessor  was  to  receive. 

The  evidence  in  the  record  shows  that  the  lessee 
never  intended  to  sink  protection  wells,  and  it  claims 
that,  under  the  terms  of  the  lease,  it  was  not  reouirod  to 
do  so.  The  lessee  drilled  three  gas  wells,  one  after  the 
other,  near  the  lessor's  boundary  lin^s  on  adjacent  prem- 
ises. This  shows  that  it  never  intended  to  drill  a  protec- 
tion well  or  wells  on  the  leased  premises.  The  evidence 
also  shows  that  these  wells  would  draw  gas  from  a  quar- 
ter of  a  mile  in  all  directions,  and  that  the  character  of 
the  gas-bearing  sand  was  such  that  the  gas  would  all  be 
drawn  oflF  of  the  leased  premises  by  these  wells.  Hence, 
under  the  evidence  disclosed  by  the  record,  the  measure 
of  damages  in  the  present  case  will  be  the  amount  of 
royalty  that  the  lessors  should  receive  from  the  quantity 
of  gas  which  has  been  or  may  hereafter  be  proved  to  have 
been  drawn  from  the  leased  premises.  The  question  of 
what  time  would  constitute  due  diligence  or  delay  in 
drilling  protection  wells  does  not  arise  in  the  present 
case,  because,  as  we  have  already  explained,  the  record 
shows  that  the  lessee  never  intended  to  sink  such  wells. 

It  follows  that  the  motion  for  rehearing  will  be 
denied. 
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Edgar  v.  Brown. 
Opinion  delivered  July  1, 1918. 

1.  Appeal  and  error — necessity  op  entry  op  judgment. — Where  no 
judgment  has  been'  entered  dismissing  an  appeal  from  the  county 
to  the  circuit  court,  it  devolves  on  aggrieved  party  to  see  that  the 
judgment  is  entered  in  order  to  appeal  therefrom. 

2.  Appeal  and  error — dismissal  op  appeal — presumption. — Where 
a  judgment  of  the  circuit  court  dismissing  an  appeal  from  the 
county  court  does  not  recite  the  matter  set  up  in  the  motion  nor 
whether  the  hearing  was  on  the  motion  or  testimony  adduced  at 
the  hearing,  but  simply  states  that  after  hearing  the  court,  being 
sufficiently  advised,  doth  adjudge  a  dismissal  of  the  appeal,  and 
the  motion  to  dismiss  is  not  brought  into  the  record  by  bill  of 
exceptions,  it  will  be  presumed  that  the  dismissal  was  upon  facts 
which  justified  it 

Appeal  from  Craighead  Circuit  Court ;  W.  J.  Driver, 
Judge ;  affirmed. 

H.  M.  Mayes,  for  appellants. 

Lamb  S  Frierson,  for  appellees. 

Humphreys,  J.  Appellants  prosecuted  an  appeal  to 
the  Craighead  Circuit  Court  from  the  Craighead  County- 
Court  establishing  Drainage  District  No.  13  in  Craighead 
County,  Arkansas,  on  the  2d  day  of  July,  1917.  The 
transcript  was  filed  in  the  circuit  court  on  November  22, 
1917,  and  on  November  23  thereafter  a  motion  was  filed 
by  appellees  to  dismiss  the  appeal.  It  seems  that  the 
motion  was  sustained,  and  the  appeal  dismissed,  but  no 
formal  judgment  of  dismissal  was  entered  of  record. 

Appellants  also  prosecuted  an  appeal  from  the  judg- 
ment of  the  Craighead  County  Court,  rendered  Septem- 
ber 5,  1917,  fixing  the  assessments  on  the  property  in  the 
district.  The  transcript  was  filed  in  the  circuit  court  of 
said  county  on  January  2,  1918.  A  written  motion  was 
filed  on  January  3,  1918,  to  dismiss  the  appeal  from  the 
judgment  fixing  said  assessment.  The  formal  judgment 
was  entered  on  January  3,  1918,  dismissing  the  appeal. 
In  the  judgment  dismissing  the  appeal  it  was  recited  that 
the  motion  and  arguments  thereon  were  heard.  The  rec- 
ord fails  to  show  whether  it  was  heard  upon  the  face  of 
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the  motion  or  upon  evidence.  The  motion  itself  does  not 
appear  in  the  transcript. 

Appellees  insist,  with  reference  to  the  first  appeal, 
that,  no  judgment  having  been  entered  dismissing  same, 
there  was  nothing  to  appeal  from.  This  court  has  said 
that:  *'If  the  judgment  or  decree  has  been  omitted  from 
the  record,  it  is  within  the  rights  of  the  losing  party  to 
move  for  an  entry  of  it,  and  it  is  his  duty  to  do  so  if  he 
desires  to  appeal  from  it.  It  devolves  upon  him  to  take 
whatever  steps  are  necessary  to  perfect  his  appeal.^' 
Chatfield  v.  Barrett,  108  Ark.  524. 

Appellees  have  called  the  court's  attention  to  the 
fact  that  their  written  motion  to  dismiss  the  second  ap- 
peal does  not  appear  in  the  transcript.  The  judgment  of 
dismissal  does  not  recite  the  matters  set  up  in  the  motion, 
nor  whether  the  hearing  was  on  the  face  of  the  motion 
or  testimony  adduced  at  the  hearing.  It  simply  states 
that,  after  hearing,  the  court,  being  sufficiently  advised, 
doth  adjudge  a  dismissal  of  the  appeal.  If  the  motion 
had  been  brought  into  the  record,  it  may  have  shown  that 
the  parties  appealing  were  not  aggrieved  or  may  have  set 
up  some  other  matter  which  warranted  the  court  in  dis- 
missing the  appeal.  If  it  was  heard  upon  evidence,  the 
facts  may  have  warranted  a  dismissal  of  the  appeal.  In 
the  case  of  Armstrong  v.  Lawson,  128  Ark.  39,  a 
motion  was  filed  to  dismiss  an  appeal  prosecuted  to  the 
circuit  court  from  the  probate  court  of  Cross  County. 
The  motion  in  that  case  did  not  appear  in  the  record. 
Time  was  given  to  prepare  and  file  a  bill  of  exceptions, 
presumably  because  the  case  was  heard  upon  evidence. 
The  bill  of  exceptions  was  not  filed.  This  court  ruled: 
**In  the  state  of  record  just  prescribed,  we  are  compelled 
to  indulge  the  presumption  that  the  court's  ruling  in  dis- 
missing the  appeal  was  based  upon  facts  which  justified 
it.''  We  think  the  rule  applied  in  that  case  is  applicable 
to  the  case  in  hand.  It  is  impossible  to  tell  on  the  record 
before  us  whether  the  dismissal  was  warranted.  Appel- 
lants should  have  perfected  the  record  by  incorporating 
the  written  motion  for  dismissal,  and,  if  heard  upon  evi- 
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dence,  should  have  brought  the  evidence  into  the  record 
by  bill  of  exceptions. 

On  the  state  of  record  before  us,  we  must  presume 
in  favor  of  the  orders  of  dismissal  and  aflSrm  the  case. 
It  is  so  ordered. 


Hale  v.  Road  Improvement  District  No.  1. 
Opinion  delivered  April  18,  1921. 

1.  Appeal  and  error — contents  op  bill  op  exceptions. — On  appeal 
from  a  jud^ent  dismissing  a  cause,  the  bill  of  exceptions  should 
incorporate  the  motion  to  dismiss  and  any  testimony  thereon. 

2.  Appeal  and  error — presumption  from  silence  of  bill  of  ex- 
ceptions.— Upon  appeal  from  a  dismissal  of  a  cause,  where  the 
bill  of  exceptions  does  not  show  the  motion  to  dismiss  and  what, 
if  any,  evidence  was  heard  in  the  court  below,  it  must  be  as- 
sumed that  the  trial  court's  ruling  is  correct. 

3.  Appeal  and  error— questions  not  raised  by  briefs. — Though 
appellee  does  not  call  attention  to  the  absence  of  a  motion  for 
new  trial  and  bill  of  execptions,  the  rules  of  the  court  require 
that  error  assigned  for  reversal  be  properly  presented  by  the 
record. 

Appeal  from  Mississippi  Circuit  Court,  Osceola  Dis- 
trict ;  R,  H,  Dudley,  Judge ;  affirmed. 

J.  T.  Coston,  for  appellant. 

Sections  4  and  11  of  act  No.  380,  Acts  1919,  p.  1666, 
are  to  be  read  and  construed  together.  It  was  the  duty 
of  the  board  to  assess  damages,  and  the  landowner  to 
commence  an  action  for  damages  within  twelve  months 
for  damages.  The  act  should  be  construed  as  a  whole 
and  the  purpose  of  the  Legislature  carried  into  effect. 
158  S.  W.  962-3;  202  Id.  833;  25  B.  C.  L.,  §  285;  56 
Ark.  137. 

Davis,  Costen  £  Harrison,  for  appellee. 

It  was  the  duty  of  the  board  to  assess,  not  only  the 
benefits  accruing  to  the  land,  but  all  damages.  Act  380, 
Acts  1919,  §§  4  and  9.  See,  also,  212  S.  W.  366;  215  Id. 
614 ;  140  Ark.  241,  249-50.  The  court  was  correct  in  hold- 
ing that  section  4  was  only  to  provide  a  remedy  for  the 
landholder  where  the  change  was  made  after  the  assess- 
ment of  benefits  to  the  land. 


Digitized  by 


Google 


ARK.]  Hale  v.  Road  Imp.  Dist.  No.  1.  317 

Smith,  J.  Appellant  is  the  owner  of  lands  in  Road 
Improvement  District  No.  1  of  Mississippi  County,  which 
was  created  by  act  380  of  the  Acts  of  the  General  Assem- 
bly of  1919  (volume  2,  Road  Acts,  page  1666).  The  com- 
missioners of  the  district  filed  a  petition  in  the  county 
court,  praying  authority  to  open  a  road  through  one  tract 
of  appellant's  land  and  to  widen  an  old  road  through 
other  tracts  of  his  land.  The  county  court  made  the 
order  prayed  for,  and  at  the  same  time  approved  the 
plans  of  the  commissioners  for  the  improvement  and  the 
assessments  of  benefits.  In  returning  the  assessments 
of  benefits  the  commissioners  awarded  no  damages  for 
the  new  road  or  for  the  additional  right-of-way  taken  in 
widening  the  old  road.  Within  six  months  thereafter 
appellant  commenced  this  action  by  presenting  a  claim 
for  damages  in  the  county  court,  and  upon  the  hearing 
of  the  claim  the  county  court  awarded  compensation  for 
damages  to  the  land  traversed  by  the  new  road,  but  de- 
nied compensation  for  the  additional  right-of-way  taken 
in  widening  the  old  road.  An  appeal  was  prosecuted 
from  that  order  to  the  circuit  court.  The  judgment  of 
the  circuit  court  is  as  follows : 

'*0n  this  day,  January  11,  1921,  this  cause  coming 
on  to  be  heard  on  the  motion  of  the  defendant  to  strike 
this  cause  from  the  docket,  and  the  court,  being  suflB- 
ciently  advised,  doth  sustain  said  motion. 

'*It  is  therefore  considered,  ordered  and  adjudged 
that  this  case  be  stricken  from  the  docket.  To  which 
ruling  and  judgment  of  the  court  the  plaintiff  excepted 
at  the  time  and  prayed  an  appeal  to  the  Supreme  Court, 
which  was  granted.'' 

The  motion  to  dismiss,  which  the  court  below  sus- 
tained, does  not  appear  in  the  transcript,  and  there  is  no 
motion  for  a  new  trial  or  bill  of  exceptions.  We  do  not 
know,  therefore,  upon  what  allegations  or  testimony  the 
court's  action  was  based.  The  motion  itself,  and  any  tes- 
timony which  may  have  been  offered  on  the  hearing 
thereof,  should  have  been  incorporated  in  a  bill  of  excep- 
tions. Adkinson  v.  State,  142  Ark.  34;  Johnson  v.  State, 
142  Ark.  402. 
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We  must  assume  that  some  showing  was  made  to 
invoke  a  ruling  of  the  court;  and  we  must  presume  that 
a  correct  ruling  was  made  in  the  absence  of  the  motion 
to  dismiss  and  a  bill  of  exceptions  showing  what  was 
heard  in  the  court  below.  Van  Eoozer  v.  Hendricks,  143 
Ark.  463 ;  Armstrong  v.  Lawson,  128  Ark.  39 ;  BUlingsley 
V.  Adams,  102  Ark.  511 ;  Laramore  v.  Radford,  135  Ark. 
494;  St.  Lovis,  I.  M.  &  8.  Ry.  Co.  v.  Murphy,  38  Ark.  456. 

Appellee  does  not  call  attention  to  the  absence  of  a 
motion  for  a  new  trial  and  bill  of  exceptions;  but  the 
rules  of  procedure  of  this  court  require  us,  before  revers- 
ing a  judgment  of  the  court  below,  to  see  that  the  error 
assigned  for  the  reversal  is  properly  presented  by  the 
record  in  the  case. 

The  record  in  the  case  of  Edgar  y.  Brown,  ante,  p. 
314,  was  identical  with  the  one  now  before  us.  In  that 
case  we  said:  '*The  judgment  of  dismissal  does  not  re- 
cite the  matters  set  up  in  the  motion,  nor  whether  the 
hearing  was  on  the  face  of  the  motion  or  testimony  ad- 
duced at  the  hearing.  It  simply  states  that,  after  hear- 
ing, the  court,  being  suflSciently  advised,  doth  adjudge  a 
dismissal  of  the  appeal.  If  the  motion  had  been  brought 
into  the  record,  it  may  have  shown  that  the  parties  ap- 
pealing were  not  aggrieved,  or  may  have  set  up  some 
other  matter  which  warranted  the  court  in  dismissing 
the  appeal  If  it  was  heard  upon  evidence,  the  facts  may 
have  warranted  a  dismissal  of  the  appeal.  •  •  •  It  is  im- 
possible to  tell  on  the  record  before  us  whether  the  dis- 
missal was  warranted.  Appellant  should  have  perfected 
the  record  by  incorporating  the  written  motion  for  dis- 
missal, and  if  heard  upon  evidence  should  have  brought 
the  evidence  into  the  record  by  a  bill  of  exceptions. ' ' 

On  the  state  of  the  record  before  us  we  must  pre- 
sume in  favor  of  the  order  of  dismissal  and  affirm  the 
case,  and  it  is  so  ordered. 

OPINION  ON  BEHRABTNQ. 

Smith^  J.  Counsel,  in  petition  for  rehearing,  attempts 
to  distinguish  the  instant  case  from  that  of  Edgar  v. 
Brown,  supra,  by  stating  that  here  the  motion  to  dismiss 
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was  oral,  while  there  it  was  in  writing.  It  does  not  ap- 
pear from  the  record  before  us,  whether  the  motion  was 
oral  or  in  writing ;  but,  assuming  that  the  motion  on  which 
the  court  acted  was  oral,  the  reasoning  of  the  court  in 
Edgar  v.  Broum  is  still  applicable.  The  point  is  that 
there  was  a  motion  to  dismiss  the  appeal,  and  some  show- 
ing must  have  been  made  to  have  invoked  that  action  by 
the  court.  Testimony  may  have  been  heard  which  war- 
ranted that  action.  Counsel  says  that  no  competent  testi- 
mony could  have  been  heard  on  that  motion ;  but  in  this 
he  is  mistaken,  as  appears  from  what  we  said  in  Edgar  v. 
Brown,  supra. 

Looking  only  to  the  record  before  us,  it  appears  that 
the  appeal  from  the  county  court  was  dismissed,  and,  as  it 
does  not  aflSrmatively  appear  that  the  court  erred  in  mak- 
ing that  order,  the  petition  for  rehearing  is  overruled. 


Bolton  v.  Missouri  Pacific  Railroad  Company. 
Opinion  delivered  April  18,  1921. 

L  JUDGifiNT— BIS  judicata— FLBADINO.— A  plea  of  former  adjudi- 
cation, to  be  arailable/ should  be  pleaded  by  answer  as  a  defense, 
and  should  set  out  the  facts  upon  which  it  is  based,  and  the  issue 
is  not  properly  raised  by  a  motion  to  dismiss  which  does  not  re- 
cite the  facts  upon  which  the  plea  is  based. 

2.  Judgment — res  judicata. — In  a  suit  against  a  railway  company 
for  personal  injuries  sustained  by  plaintiff  prior  to  the  passage  of 
the  Federal  Control  Act,  a  former  judgment  holding  that  the 
government  was  not  liable  for  a  claim  against  a  railroad  com- 
pany accruing  prior  to  the  time  when  the  Director  General  took 
possession  of  the  railroads  did  not  bar  a  subsequent  action 
against  the  railroad  company  to  recover  for  such  injuries. 

8.  EynxENCB — judicial  notice — judicial  proceedings. — Courts  can 
not  take  judicial  notice  of  their  own  records  in  other  causes  pend- 
ing therein,  even  between  the  same  parties,  and  of  course  will 
not  take  notice  of  the  records  of  other  courts. 

Appeal  from  White  Circuit  Court;  J.  M,  Jackson, 
Jud^e;  reversed. 

Oscar  H.  Wiifm,  for  appellant. 
The  motion  to  dismiss  on  ground  of  former  adjudi- 
cation should  not  have  been  sustained,  because  (1)  the 
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defendant  here  is  not  the  same  party  as  in  the  former 
case.  Walker  D.  Hines,  Director  General  of  Railroads, 
rind  tli(^  ^fissouri  Par'ific  Railroad  Company  are  not  the 
same  parties  defendant,  and  (2)  it  does  not  aflSrmatively 
appear  that  the  matter  in  dispute  was  the  same  issue 
tried.  13  N.  W.  708;  59  Iowa  545;  94  U.  S.  608  (Law. 
Ed.),  vol.  24,  214;  34  Cyc.  1666. 

The  case  was  never  tried  on  its  merits ;  in  the  former 
case  the  question  only  as  to  proper  parties  was  deter- 
mined. 61  N.  E.  954.  To  make  a  matter  res  judicata, 
there  must  be  a  concurrence  of  four  conditions — ^identity 
of  the  thing  sued  for,  identity  of  cause  of  action,  identity 
of  persons  and  of  quality  in  the  persons  for  or  against 
whom  the  claim  is  made.  34  Cyc.  1666  (foot  note) ;  216 
S.  W.  3;  91  Ark.  394.  None  of  the  cases  cited  by  ap- 
pellee are  in  point. 

Thomas  B,  Pryor  and  Ponder  cf  Gibson,  for  appellee. 

1.  The  court  properly  sustained  the  motion  to  dis- 
miss on  the  ground  of  former  adjudication ;  the  cause  of 
action,  the  subject-matter  and  the  parties  are  the  same 
and  the  issues  the  same.  23  Cyc.  1215;  20  Ark.  85;  23 
Cyc.  1253. 

2.  The  judgment  on  demurrer  is  conclusive.  2  Black 
on  Judgments,  §§  707-8;  91  Ark.  394;  97  Id.  450;  96  Id. 
87.    See,  also,  66  Ark:  336;  41  M  75. 

3.  Appellant  can  not  recover  for  alleged  injury 
which  happened  while  the  railroad  was  in  hands  of  a 
receiver.  18  Am.  St.  Rep.  60;  69  Id.  206;  22  Id.  56;  164 
Ark.  366;  1  Elliott  on  Railroads,  §  526;  33  Cyc.  338. 

4.  No  motion  for  new  trial  was  filed,  and  there  is 
no  bill  of  exceptions.  The  appeal  should  be  dismissed. 
21  Ark.  398 ;  27  Id.  506 ;  64  Id.  483 ;  93  Id.  85. 

Smith,  J.  On  ^Iry  17, 1920,  Clifton  Bolton,  a  minor, 
by  Robert  Bolton,  his  father  and  next  friend,  sued  the 
Missouri  Pacific  Railroad  Company  for  damages  for 
personal  injuries  received  by  him.     The    injury    com- 
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plained  of  occurred  July  6,  1916.     The  following  motion 

to  dismiss  was  filed  by  the  railroad  company : 

'*  Motion  to  Dismiss  on  Ground  of  Former  Ad  judication. 

**  Comes  the  defendant  and  moves  the  court  to  dis- 
miss the  action  of  the  plaintiff  herein,  because  it  was  a 
party  to  a  former  suit  filed  in  this  court  in  which  all 
the  matters  that  are  now  set  up  and  complained  of  were 
in  issue,  and  the  court  sustained  a  demurrer  to  that  com- 
plaint, which  was  aflSrmed  by  the  Supreme  Court  of  this 
State;  and  that  there  are  no  new  matters  arising,  and 
that  all  of  the  issues  and  questions  have  been  adjudicated, 
and  the  plaintiff  is  bound  thereby.'' 

This  motion  was  sustained,  and  the  cause  dismissed, 
and  this  appeal  is  prosecuted  to  reverse  that  action. 

The  plea  of  former  adjudication  is  one  which,  to  be 
available,  should  be  pleaded  by  answer  as  a  defense. 
Adams  v.  Billingsley,  107  Ark.  38.  Tlie  answer  tender- 
ing that  plea  should  set  out  the  facts  upon  which  it  is 
based,  and  the  issue  is  not  properly  raised  by  a  motion 
to  dismiss  which  does  not  recite  the  facts  upon  which 
the  plea  is  based. 

The  case  which  is  said  to  be  determinative  of  the  in- 
stant case  is  that  of  Bolton  v.  Hines,  found  reported  in 
143  Ark.  601;  the  insistence  being  that  in  the  former 
case  both  Walker  D.  Hines,  as  Director  General,  and  the 
Missouri  Pacific  Railroad  Company  were  parties  de- 
fendant. Such,  however,  is  not  the  fact.  The  only  de- 
fendant in  that  case  was  Walker  D.  Hines,  who  was  sued 
in  his  capacity  of  ''Director  General,  Missouri  Pacific 
Railroad  Company,  Successor  of  B.  F.  Bush,  Receiver 
St.  Louis,  Iron  Mountain  &  Southern  Railroad  Com- 
pany.'^ 

The  fact  alleged  in  the  complaint,  as  shown  in  the 
opinion  in  Bolton  v.  Hines,  supra,  was  that  Bolton  was 
injured  before  Hines,  as  Director  General,  assumed 
charge  of  the  railroad,  and  the  point  decided  was  that 
the  act  of  Congress  giving  the  government  control  of 
the  railroads  of  the  county  did  not  make  the  government 
liable  for  a  claim  against  a  railroad  accruing  prior  to 
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the  time  the  Director  General  took  possession;  that  the 
railroad  company  was  liable  on  causes  of  action  accruing 
prior  to  that  time. 

It  is  insisted  for  the  affirmance  of  the  judgment  of 
the  court  below  that  on  the  date  of  the  alleged  injury  the 
railroad  was  being  operated  by  the  St.  Louis,  Iron  Moun- 
tain &  Southern  Railway  Company,  and  that  subsequent 
to  said  injury  that  road  was  sold  under  a  decree  of  the 
United  States  District  Court  within  and  for  the  Eastern 
District  of  Missouri,  Eastern  Division,  in  a  cause  therein 
pending  wherein  Commonwealth  Steel  Company  was 
plaintitf  and  the  St.  Louis,  Iron  Mountain  &  Southern 
Railway  Company  was  defendant.  No  such  showing  is 
made  in  the  record  before  us.  But  it  is  insisted  that  this 
court  will  take  judicial  notice  of  the  decree  and  of  the  or- 
ders thereunder.  Counsel  is  mistaken  in  this  contention. 
We  do  not  take  judicial  notice  of  the  decrees  and  orders 
of  other  courts.  In  7  Enc.  of  Evidence,  page  1003,  it  is 
said:  **The  general  rule  is  that  a  court  will  not  take 
judicial  notice  of  its  own  records  or  proceedings  in  an- 
other independent  case  or  proceeding  unless  required  to 
do  so  by  statute.'' 

We  do  not  have  a  statute  requiring  us  to  take  judi- 
cial notice  of  the  proceedings  of  other  courts ;  and  in  the 
case  of  Murphy  v.  Citizens'  Bank  of  Junction  City,  82 
Ark.  131,  11  L.  B.  A.  (N.  S.)  616,  this  court  held  that 
**  Courts  can  not  take  judicial  notice  of  their  own  records 
in  other  causes  pending  therein,  even  between  the  same 
parties.  Gibson  v,  Buchner,  65  Ark.  84;  Watkins  v.  Mar- 
tin, 69  Ark.  311 ;  Hall  v.  Cole,  71  Ark.  601 ;  16  Cyc,  p.  918, 
and  cases  cited.'*  See,  also,  Fry  v.  Chicot  County,  37 
Ark.  117 ;  Adams  v.  Billingsley,  107  Ark.  38. 

It  follows,  therefore,  that  the  action  of  this  court, 
in  affirming  the  decision  of  the  lower  court,  which  sus- 
tained a  demurrer  in  favor  of  the  Director  General  of 
Railroads,  is  not  an  adjudication  of  the  ri^ht  to  sne  th^ 
railroad  itself  for  an  injury  which  occurred  before  tho 
Government  assumed  control  of  the  railroads. 
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The  judgment  of  the  court  below  will,  therefore,  be 
reversed  and  the  cause  remanded. 


CUBATORS  OF  CENTRAL.  CoLLEGE  V.  BiRD. 

Opinion  delivered  April  18,  1921. 

Pabtibs— NECESSITY  OF.— A  suit  brought  by  the  "Ctirators  of  Central 
College,"  without  alleging  that  they  constitute  a  corporation* 
and  without  setting  out  the  names  of  such  "curators/'  should  be 
dismissed  for  want  of  proper  parties  plaintiff. 

Appeal  from  Clay  Circuit  Court,  Western  District; 
R.  H.  Dudley,  Judge;  appeal  dismissed. 

C.  L.  Darnel,  for  appellants. 

This  is  a  Missouri  contract,  and  the  laws  of  that  State 
govern.  Plaintiff  signed  the  note,  and  appellants  were 
plaintiffs  below  and  appellants  here,  and  appellee  is  bound, 
as  appellants  are  the  legal  holders  of  the  note  and  enti- 
tled to  sue.  106  Ind.  523;  47  U.  1;  20  Vt.  509;  8  C.  J. 
1003,  ^  1309,;  96  Axk.  416;  Rev.  Stat,  of  Mo.  of  1899, 

Where  several  promise  to  contribute  to  a  common 
object  desired  by  all,  the  promise  of  each  is  good  con- 
sideration for  the  promise  of  the  others.  6  N.  H.  164; 
46  m,  377;  5  Pick.  506;  9  Vt.  289;  1  Parsons  on  Cont. 
399-401.  The  consideration  was  sufficient,  as  expenditure 
of  time,  labor  and  money  in  securing  other  subscriptions 
is  sufficient  consideration.  72  111.  247;  57  la.  307;  103 
N.  Y.  600;  48  N.  C.  (3  Jones  L.)  152;  24  Vt.  189.  See, 
also,  24  Mich.  403;  24  Vt.  477;  59  Id.  419;  64  Ark.  427. 

G.  T.  Bloodworth,  for  appellee. 

This  was  a  mere  offer  to  make  a  gift,  and  neither  the 
subscriber  nor  the  beneficiary  were  bound  until  the  offer 
to  make  the  gift  is  accepted  and  acted  upon  by  the  donee 
in  sudi  manner  as  to  raise  a  consideration.  64  Ark.  627 ; 
30  Id.  186;  25  R.  C.  L.,  ^  14,  p.  1408. 

The  endowment  fund  was  never  raised,  and  there 
was  no  consideration.    8  C.  J.  411;  112  N.  Y.  517.    On 
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the  whole  case  the  judgment  is  right.    The  church  never 
proved  that  they  complied  with  the  conditions  of  the  oflfer. 

Humphreys,  J.  This  suit  was  commenced  by  **  Cu- 
rators of  Central  College''  against  appellee,  on  Septem- 
ber 6,  1920,  before  L.  L.  Shemwell,  a  justice  of  the  peace 
of  Carpenter  Township  in  Clay  County,  Arkansas,  by 
filing  with  the  justice  the  following  instrument : 
*' $25.00.  Doniphan,  Mo.,  April  19,  1915. 

**For  the  endowment  of  Central  College,  Fayette, 
Mo.,  in  consideration  of  subscriptions  by  others  to  the 
same  fund,  I  hereby  promise  to  pay  to  the  Curators  of 
Central  College  the  sum  of  twenty-five  ($25.00)  dollars, 
in  five  equal  installments,  beginning  September  1,  1915. 

*'L.  E.  Bird." 

'* Curators  of  Central  College"  failed  to  appear  and 
prosecute,  and  the  justice  of  the  peace  dismissed  the  suit 
on  the  24th  day  of  September,  1920,  from  which  judg- 
ment of  dismissal  an  appeal  was  taken  by  '*  Curators  of 
Central  College"  to  the  circuit  court  of  said  county. 

The  cause  was  submitted  to  the  circuit  court  sitting 
as  a  jury  upon  the  written  instrument  filed  before  the 
justice  of  the  peace  and  the  testimony  of  appellee,  which 
was  as  follows : 

**I  signed  the  instrument  of  writing  now  shown  me, 
and  which  was  sued  on  in  the  justice  of  the  peace  court. 
I  received  no  consideration  whatever  for  the  contract  or 
agreement.  I  know  that  Central  College  is  a  school  for 
the  education  of  preachers.  I  do  not  know  whether  any 
other  person  or  persons  signed  agreements  similar  to  the 
one  sued  on.  I  never  heard  of  such,  and  do  not  know 
whether  any  other  person  or  persons  paid  such  subscrip- 
tions, if  made.  I  never  talked  with  any  one  else  about 
the  subscription." 

The  court  adjudged  that  **  Curators  of  Central  Col- 
lege" take  nothing  by  reason  of  the  action.  From  tliat 
judgment,  ''Curators  of  Central  College"  have  prose- 
cuted an  appeal  to  this  court. 

Appellee  makes  the  point  that  suit  has  not  been 
brought  against  him  by  any  proper  party.    It  is  not  al- 
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leged  that  *' Curators  of  Central  College'^  is  a  corpo- 
ration, nor  are  the  names  of  the  Curators  of  Central  Col- 
lege set  out.  It  goes  without  saying  that  suits  must  be 
instituted  or  defended  by  persons,  either  natural  or  arti- 
ficial. '* Curators  of  Central  College''  is  not  a  designa- 
tion or  description  of  any  person  either  natural  or  artifi- 
cial. There  being  no  party  plaintiff  or  appellant,  there 
is  no  cause  of  action  or  appeal  therefrom  pending  in  this 
court.    The  appeal  must  therefore  be  dismissed. 


Feild  v.  Waters. 
Opinion  delivered  April  18,  1921. 

L  Judgment— TACATiON  after  lapse  op  term.—A  court  with  terms 
fixed  by  law  has  no  power  to  vacate  a  judgment  after  lapse  of 
the  term  at  which  it  was  rendered,  except  on  the  grounds  speci- 
fied in  Crawford  &  Moses'  Digest,  §§  1816,  6290. 

2.  Judgment— OMISSION  to  buia  on  motion  fob  new  teiaim— The 
fact  that  the  court  has  omitted  to  rule  on  a  motion  for  new  trial, 
of  has  made  an  order  extending  the  time  for  presenting  or  con- 
sidering a  motion  for  new  trial,  does  not  continue  the  i>ower  of 
the  court  over  its  own  judgment  to  the  next  term,  so  as  to  au- 
thorize the  court  to  vacate  the  judgment. 

8.  Afpbal  and  ebbob— time  fob  appealing^— An  appeal  not  taken 
within  six  months  from  the  rendition  of  the  judgment  appealed 
from,  as  required  hy  Crawford  &  Moses'  Digest,  §  2140,  will  be 
dismissed. 

Appeal  from  Pulaski  Circuit  Court,  Second  Divi- 
sion ;  Guy  Fulk,  Judge ;  appeal  dismissed. 

Oscar  H.  Winn,  for  appellant. 

J.  C.  Marshall,  for  appellees. 

Peb  Cubiam.  This  is  a  motion  made  by  appellees  to 
dismiss  the  appeal  on  the  ground  that  the  same  was  not 
taken  within  six  months  from  the  rendition  of  the  judg- 
ment appealed  from,  the  time  prescribed  by  statute  for 
taking  appeals  to  this  court.  Crawford  &  Moses'  Di- 
gest, §  2140.  The  action  was  instituted  in  the  circuit 
court  of  Pulaski  County  by  appellees  agrainst  appellants 
to  recover  possession  of  a  certain  tract  of  land,  and  there 
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was  a  trial  of  the  issues  before  a  jury,  which  resulted  in 
a  verdict  and  a  judgment  against  appellants  for  the  re- 
covery of  the  land  in  controversy.  The  judgment  was 
rendered  on  January  16,  1920,  and  appellants  imme- 
diately filed  a  motion  for  a  new  trial  on  numerous 
grounds,  among  which  was  an  allegation  of  newly  discov- 
ered evidence. 

That  term  of  the  court  ended  without  appellant's 
motion  for  a  new  trial  having  been  ruled  on  by  the  court, 
nor  does  the  record  show  that  any  further  order  was 
made  by  the  court  in  the  cause  until  September  25,  1920, 
a  day  of  the  succeeding  term,  when  appellants  filed  a  mo- 
tion to  set  aside  the  judgment  on  account  of  the  delay 
of  the  court  in  acting  on  the  motion  for  new  trial  and  the 
failure  of  the  court  to  rule  on  that  motion  during  the 
former  term  at  which  it  was  rendered.  The  court  there- 
upon entered  the  following  order : 

**0n  this  day  the  motion  in  the  above  cause  asking 
that  the  judgment  therein  rendered  on  the  20th  day  of 
January,  1920,  be  set  aside  on  account  of  delay  in  the 
hearing  of  the  motion  for  new  trial,  and  the  court,  being 
fully  advised  in  the  premises,  doth  find  that  the  hearing 
of  said  motion  for  new  trial  was  delayed  on  account  of 
an  agreement  between  counsel  for  plaintiffs  and  defend- 
ants that  the  trial  judge  should  visit  the  land  in  contro- 
versy in  person  before  the  said  motion  should  be  passed 
upon,  and  the  said  delay  has  been  the  cause  of  the  statu- 
tory time  within  which  defendants  have  to  perfect  their 
appeal  in  this  cause  to  the  Supreme  Court. 

**It  is  therefore  considered,  ordered  and  adjudged  by 
the  court  that  the  said  judgment  rendered  and  entered 
in  this  cause  on  the  14th  day  of  January,  1920,  be  set 
aside,  canceled  and  held  for  naught,  and  the  same  judg- 
ment so  entered  on  said  day  shall  be  re-entered  as  and 
of  the  date  of  September  25,  1920,  and  the  said  defend- 
ants herein  are  given  five  (5)  days  within  which  to  file 
their  motion  for  new  trial.'' 

On  the  same  day  (September  25,  1920)  the  court 
entered  an  order  overruling  the  motion  for  new  trial  of 
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appellants  and  granting  time  within  which  to  present 
and  file  a  bill  of  exceptions.  The  appeal  was  granted  by 
the  clerk  of  this  court  on  March  19,  1921,  which  was 
within  six  months- after  the  rendition  of  the  last  order  of 
the  court  setting  aside  and  re-entering  the  judgment  of 
the  court,  but  not  within  six  months  of  the  original  ren- 
dition of  the  judgment. 

A  court  with  terms  fixed  by  law  has  no  power  to 
vacate  a  judgment  after  the  lapse  of  the  term  at  which  it 
was  rendered,  for  the  court  loses  control  over  its  own 
judgments  at  the  end  of  the  term.  Walker  v.  Jefferson, 
5  Ark.  23 ;  Mayor  v.  Bullock,  6  Ark.  282 ;  Rawdon  v.  Rap- 
ley,  14  Ark.  203 ;  McKnigU  v.  Strong,  25  Ark.  212 ;  Brady 
V.  Hamletty  33  Ark.  105.  After  the  lapse  of  the  term  the 
court  can  set  aside  its  judgment  rendered  at  a  former 
term  only  on  the  grounds  specified  in  the  statute.  Craw- 
ford &  Moses'  Digest,  §^  1316,  6290;  Turner  v.  Vaugha/n, 
33  Ark.  454 ;  Malpas  v.  Lowenstein,  46  Ark.  552 ;  Johnson 
v.  Campbell,  52  Ark.  316;  Ayers  v.  Anders on-Tully  Co., 
89  Ark.  160;  Terry  v.  Logue,  97  Ark.  314.  The  fact  that 
the  court  has  omitted  to  rule  on  a  motion  for  new  trial, 
or  has  made  an  order  extending  the  time  for  presenting 
or  considering  a  motion  for  a  new  trial,  does  not  continue 
the  power  of  the  court  over  its  own  judgment  to  the  next 
term  so  as  to  authorize  the  court  to  vacate  the  judgment. 
Joyner  v.  Hall,  36  Ark.  513;  Brady  v.  HanUett,  supra; 
Siloam  Springs  v.  McPhitridge,  53  Ark.  21;  Stewart  v. 
Wood,  86  Ark.  504;  Corning  v.  Thompson,  113  Ark.  237. 

It  is  not  contended  that  the  court  set  aside  the  judg- 
ment on  either  of  the  grounds  specified  in  the  statute 
cited  above.  The  court's  order  setting  aside  the  judg- 
ment, and  appellant's  motion  which  must  be  rea'd  in  con- 
nection with  it,  show  that  the  sole  ground  for  setting 
aside  the  judgment  was  the  fact  that  the  court  had  not 
acted  on  the  motion  for  new  trial,  which  was  tantamount 
to  an  order  of  the  court  at  a  former  term  postponing  the 
time  for  considering  the  motion.  The  case  of  Coming 
V.  Thompson,  supra,  is  precisely  in  point  in  holding  that 
the  postponement  to  a  succeeding  term  of  the  considera- 
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tion  of  a  motion  for  new  trial  does  not  preserve  the 
power  of  the  court  over  the  judgment.  It  is  clear,  there- 
fore, from  the  record  before  us  that  the  order  of  the 
court  attempting  to  set  aside  the  judgment  on  September 
25,  1920,  was  void,  and  that  the  appeal  to  this  court  was 
not  granted  within  the  time  prescribed  by  the  statutes. 
The  appeal  is  therefore  dismissed. 


State  v.  Roberts. 
Opinion  delivered  April  25,  1921. 

1.  Criminal  law— time  op  appeal. — On  appeal  of  the  State  from 
a  Judgment  sustaining  a  ^emnrrer  to  an  indictment  for  perjury, 
though  the  transcript  fails  to  show  the  date  of  the  Judgment,  yet 
where  the  opening  order  of  court  was  dated  January  3,  1921, 
and  the  transcript  was  filed  in  the  Supreme  Court  on  March  4 
following,  the  appeal  was  in  time, 

2.  Criminal  law— contents  op  transcript  on  appeal. — Rule  20  of 
the  Supreme  Court,  prescribing  the  form  of  transcript  in  crim- 
inal cases,  is  inapplicable  on  appeals  in  criminal  cases  by  the 
State,  so  far  as  it  requires  the  inclusion  of  things  specified  in 
advance  of  the  indictment,  where  the  State  is  seeking  merely  to 
test  the  correctness  of  the  judgment  sustaining  the  demurrer  to 
the  indictment  without  bringing  up  the  antecedent  proceedings. 

8.  Perjury — indictment — ^porm  op  oath. — ^It  is  unnecessary,  in  an 
indictment  for  perjury  to  set  forth  the  form  of  the  oath,  it  being 
sufficient  merely  to  allege  in  general  terms  that  the  accused  was 
duly  sworn,  or  sworn  in  accordance  with  law. 

4.  Perjury— iNDiCTBfENT.—^An  indictment  for  perjury  which  alleges 
in  substance,  though  not  in  orderly  form  or  apt  terms,  that  de- 
fendant, being  duly  sworn  before  the  grand  jury,  was  asked 
whether  on  a  certain  day  he  gave  a  half-gallon  jar  of  whiskey  to 
one  W.,  to  which  he  answered  "No",  and  that  such  answer  was 
material  and  was  wilfully,  unlawfully  and  corruptly  false,  was 
sufficiently  definite  to  put  the  accused  on  notice. 

6.  Perjury— INDICTMENT — charge  op  biateriality  op  testimony. — 
An  indictment  for  perjury  on  account  of  having  sworn  falsely 
before  the  grand  jury  touching  violations  of  the  liquor  law  was 
sufficient  in  charging  that  the  alleged  false  testimony  was  ma- 
terial, without  alleging  facts  showing  the  materiality  of  such 
testimony. 
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6.  Pesjuby—indictmbnt— VOLUNTARY  TESTIMONY.— An  indictment 
charging  perjury  before  the  grand  jury  in  its  investigation  of 
violations  of  the  liquor  laws  was  not  defective  for  failing  to 
charge  that  defendant  voluntarily  appeared  before  the  grand 
jury  and  gave  the  testimony  alleged  to  be  false,  as  the  statute 
(Crawford  &  Moses'  Dig.,  §  8122)  protects  him  from  the  use  of 
his  own  testimony  in  the  prosecution  of  a  charge  against  himself. 

Appeal  from  Sharp  Circuit  Court;  J.  B.  Baker, 
Judge ;  reversed. 

J.  S.  Utley,  Attorney  General,  and  Elbert  Qodwm, 
Ai»istant,  for  appellant. 

1.  The  indictment  is  not  defective,  and  it  was  error 
to  sustain  the  demurrer  to  it.  An  indictment  for  perjury 
is  sufficient  when  it  alleges  that  the  alleged  perjured  tes- 
timony was  material,  but  does  not  specify  how  it  was 
material.  110  Ark.  549;  97  Id.  203.  In  an  indictment 
for  perjury  the  false  testimony  for  whidi  the  defendant 
is  indicted  may  be  shown  by  the  indictment  to  be  material, 
either  by  direct  averment  or  by  allegations  from  whidi 
the  materiality  appears.  The  ride  of  pleading  is  satisfied 
by  a  direct  averment  and  with  that  the  question  of  ma- 
teriality becomes  one  of  proof  of  that  averment.  It  is 
only  where  there  is  no  averment  of  materiality  that  the 
indictment  is  insufficient  unless  it  alleges  the  facts  from 
which  the  law  infers  the  materiality.  152  Mass.  577 ;  110 
Ark.  553;  137  Cal.  263;  35  Mich.  491;  182  HL  278;  1  Rus- 
sell on  Crimes  (1896)  354;  30  Cyc.  (Law  and  Proc.) 
1435;  91  Ark.  200-3. 

2.  The  indictment  states  facts  sufficent  to  give  the 
court  jurisdiction  of  the  person  of  defendant. 

3.  The  indictment  is  not  ambiguous  or  too  indefinite 
and  uncertain.  The  facts  alleged  are  sufficiently  definite, 
as  the  indictment  contains  allegations  of  the  facts  con- 
stituting the  offense  in  ordinary  and  concise  language 
such  as  to  enable  a  person  of  common  understanding  to 
know  what  is  intended,  and  is  sufficient.  73  Ark.  487;  77 
Id.  321;  93  Id.  406;  94  Id.  65;  33  Cyc.  1440;  C.  &  M.  Di- 
gest, §  3028. 
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4.  The  indictment  alleges  that  defendant  was  didy 
sworn,  and  the  demurrer  admits  it.  17  Ark.  332.  It  is  not 
necessary  to  enter  upon  the  record  the  form  of  the  oath ; 
it  is  sufficient  if  it  shows  that  he  was  duii/  sivom.  34 
Art  257.    See,  also,  21  St.  Enc.  of  Proc.  320-1. 

5.  Defendant  can  not  complain  of  the  failure  of  the 
indictment  to  allege  that  he  voluntarily  appeared  as  a 
witness  hef  ore  the  grand  jury  or  whether  he  appeared  in 
dbedience  to  a  subpoena.  C.  &  M.  Digest,  §  2588.  The 
indictment  is  sufficient  if  the  offense  is  charged  in  the 
language  of  the  statute  or  of  similar  import.  39  Ark. 
216;  40  Id.  361;  47  Id.  476;  49  Id.  499;  71  Id.  80;  72  Id. 
382. 

6.  The  indictment  shows  and  alleges  in  what  partic- 
ulars the  alleged  statements  were  false  and  how  they 
were  material.  The  rule  is  satisfied  by  a  direct  averment, 
and  the  question  of  materiality  becomes  one  of  proof. 
91  Ark.  203. 

7.  The  materiality  of  the  testimony  is  sufficiently 
alleged.  91  Ark.  203.  See,  also,  21  St.  Enc.  of  Proc. 
322-3. 

8.  The  indictment  does  allege  as  a  matter  of  law 
that  the  statements  were  unlawfully  and  feloniously  and 
wilfully  and  corruptly  false.    91  Ark.  200;  110  Id.  554. 

David  L.  Ki/ng,  for  appellee. 

1.  Appellant  has  failed  to  file  the  transcript  in  time 
as  prescribed  by  law,  and  it  does  not  comply  with  the 
rules  of  this  court.  See  rules  9,  14  and  18.  The  tran- 
script was  not  lodged  in  this  court  in  sixty  days.  29  Ark. 
115 ;  87  7^.17;  94  W.  368. 

2.  The  indictment  is  defective  in  not  alleging  the 
materiality  of  the  false  oath.  False  swearing  about  im- 
material matters  is  not  perjury.  64  Ark.  474 ;  61  Id.  599. 
Every  material  fact  to  constitute  the  crime  must  be  al- 
leged in  ordinary  and  concise  language  so  as  to  enable  a 
person  of  common  understanding  to  know  what  is 
charged.    29  Ark.  165 ;  38  Id.  519 ;  43  Id.  4?;  67  Id.  308. 
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3.  The  indictment  is  ambiguous,  vague  and  uncer- 
tain. It  must  be  definite  and  certain.  It  does  not  allege 
that  the  grand  jury  were  sworn  according  to  law.  C.  & 
M.  Digest,  §  2979;  10  Ark.  607;  13  Allen  554;  23  N.  J.  L. 
49;  1  Black  359;  12  Am.  St.  Kep.  905;  39  Ark.  180. 

4.  The  indictment  is  insufficient  in  its  allegations  as 
to  the  crime. 

MoCuLLocH,  C.  J.  The  State  appeals  from  a  judg- 
ment of  the  circuit  court  of  the  Northern  District  of 
Sharp  County  sustaining  a  demurrer  to  an  indictment 
against  David  E.  Roberts  for  the  crime  of  perjury,  al- 
leged to  have  been  committed  by  giving  false  testimony 
before  the  grand  jury  of  said  county  in  regard  to  certain 
matters  then  under  investigation.  The  indictment, 
omitting  the  caption,  reads  as  follows : 

''That  the  said  David  E.  Roberts,  in  the  county  and 
State  aforesaid,  on  the  14th  day  of  July,  1920,  then  and 
there  on  said  day  at  the  courthouse  at  Hardy,  Sharp 
County,  Arkansas,  being  the  time  and  place  for  the  hold- 
ing of  the  regular  smnmer  term  of  the  circuit  court  of  the 
Northern  District  of  Sharp  County,  Arkansas,  in  July, 
1920,  the  Hon.  J.  B.  Baker,  the  regular  judge  of  said 
court,  being  then  and  there  presiding,  and  said  court 
then  and  there  duly  organized,  and  said  term  of  said 
court  then  and  there  beginning,  and  Noel  Arnold  and 
fifteen  other  men  having  been  duly  selected  and  exam- 
ined on  their  oath  as  the  law  provides,  and  found  com- 
petent and  qualified  as  grand  jurors,  were  duly  empan- 
eled by  said  court  as  grand  jurors,  by  said  court,  as  the 
grand  jury  of  the  said  term,  and  said  grand  jury  was 
then  and  there  duly  instructed  as  to  their  duties  and 
charged  concerning  the  criminal  laws  of  the  State  of  Ark- 
ansas, and  the  said  Noel  Arnold  was  then  and  there  ap- 
pointed as  foreman  of  said  grand  jury  and  the  said  grand 
jury  then  and  there  retired  to  the  grand  jury  room  of 
said  courthouse  to  consider  of  and  perform  their  duties, 
and  while  said  grand  jury  as  a  body  was  then  and  there 
performing  their  duties,  and  said  David  E.  Roberts  ap- 
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peared  as  a  witness  before  said  grand  jury  on  the  14tli 
day  of  July,  1920,  and  it  became  material  and  within  the 
duty  and  jurisdiction  of  said  grand  jury  to  inquire  of 
the  said  David  E.  Roberts  concerning  the  storing,  having, 
procuring  and  giving  away  of  certain  intoxicating  liquors 
in  the  town  of  Hardy,  the  Northern  District  of  Sharp 
County,  Arkansas,  during  the  month  of  April,  1920,  and 
the  said  David  E.  Roberts  did  then  and  there  take  his 
corporal  oath  and  was  then  and  there  duly  sworn  as  a 
witness  before  said  grand  jury,  and  said  oath  then  and 
there  duly  administered  to  the  said  David  E.  Roberts  by 
the  said  Noel  Arnold,  the  foreman  of  said  grand  jury, 
who  was  then  and  there  authorized  by  law  to  administer 
said  oath,  and  after  being  so  sworn  and  taking  said  oath 
the  said  David  E.  Roberts  did  then  and  there  before  and 
in  the  presence  of  said  grand  jury  upon  the  investiga- 
tion concerning  the  sale,  storing,  having  and  giving  away 
of  intoxicating  liquor  at  Hardy,  in  the  Northern  District 
of  Sharp  County,  Arkansas,  and  being  asked  if  he,  the 
said  David  E.  Roberts,  and  Jim  Wiseman  did  go  to  the 
stock  pen  in  the  to^^  of  Hardy,  Arkansas,  on  the  Sun- 
day night  that  one  Owen  Billingsley  died  in  April,  1920, 
where  you,  the  said  David  E.  Roberts,  got  one  half -gallon 
fruit  jar  containing  some  whiskey  and  gave  it  to  Jim 
Wiseman,  the  said  David  E.  Roberts  answered  **No,^' 
which  statement  and  testimony  by  the  said  David  E.  Rob- 
erts in  the  investigation  of  the  aforesaid  was  material 
in  the  investigation  aforesaid,  and  which  statements  and 
answers  so  made  and  testified  to  by  the  said  David  E. 
Roberts  as  aforesaid  were  feloniously,  wilfully,  unlaw- 
fully and  corruptly  false,  and  known  by  the  said  David 
E.  Roberts  to  be  feloniously,  wilfully,  unlawfully  and 
corruptly  false  when  he,  the  said  David  E.  Roberts,  so 
made  them,  against  the  peace  and  dignity  of  the  State  of 
Arkansas/* 

The  question  first  presented  is  whether  or  not  the 
State  has  appealed  within  the  time  prescribed  by  stat- 
ute— ^within  sixty  days  after  the  judsn^ent.  The  tran- 
script fails  to  show  the  date  of  the  judgment,  but  it  does 
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contain  the  opening  order  of  court  on  January  3,  1921, 
and  the  transcript  was  filed  in  the  oflSce  of  the  clerk  of 
this  court  on  March  4,  by  the  Attorney  General,  which 
was  the  sixtieth  day  after  the  judgment.  The  appeal 
was  therefore  in  time. 

It  is  next  contended  that  the  transcript  is  not  com- 
plete under  rule  20  of  this  court,  which  prescribes  the 
form  of  transcript  in  criminal  cases.  This  rule  provides 
that  in  criminal  cases  the  transcript  **  shall  begin  with 
the  return  of  the  indictment  into  court,  unless  a  motion 
shall  have  been  made  to  set  aside  the  indictment,  in 
which  case  the  proceedings  empaneling  the  grand  jury 
shall  also  be  copied  in  the  transcript,"  and  that  this 
should  be  followed  by  **the  indictment,  the  pleadings  by 
the  defendant  and  subsequent  proceedings,  as  in  civil 
cases."  This  rule  is  inapplicable  on  appeals  in  criminal 
cases  by  the  State,  so  far  as  it  requires  the  inclusion  of 
things  specified  in  advance  of  the  indictment  to  which 
the  demurrer  has  been  sustained.  The  State  has  a  right 
to  test  the  correctness  of  the  judgment  sustaining  the 
demurrer  without  bringing  up  the  antecedent  proceed- 
ings, unless  the  demurrer  or  other  pleading  challenges 
the  authenticity  and  regularity  of  the  indictment. 

We  proceed  then  to  an  examination  of  the  indictment 
to  determine  whether  or  not  it  is  suflScient. 

One  of  the  grounds  urged  by  counsel  for  the  accused 
for  sustaining  the  demurrer  is  that  the  indictment  does 
not  set  forth  the  form  of  the  oath,  but  merely  states  that 
the  accused  was  **duly  sworn  as  a  witness  before  said 
grand  jury,"  and  that  the  testimony  was  given  by  the  ac- 
cused ** after  being  so  sworn  and  taking  said  oath."  It  is 
unnecessary,  in  an  indictment  for  perjury,  to  set  forth  the 
form  of  the  oath,  it  being  suflScient  merely  to  allege  in 
general  terms  that  the  accused  was  duly  sworn,  or  sworn 
in  accordance  with  law.  21  Standard  Encyclopedia  of 
Procedure,  p.  320.  We  have  held  that  where  the  suffi- 
ciency of  the  record  in  regard  to  the  swearing  of  the  jury 
is  challenged,  it  is  suflScient  merely  to  present  a  record 
showing  that  the  jury  was  duly  sworn.     Greemvood  v. 
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State,  17  Ark.  332;  Anderson  v.  State,  34  Ark.  257.  The 
same  rule  applies  to  an  allegation  concerning  the  oath 
of  the  accused  in  a  perjury  case. 

The  next  ground  urged  is  that  the  indictment  is 
vague  and  ambiguous  and  fails  to  specifically  set  forth 
the  matter  about  which  the  accused  is  charged  with  hav- 
ing sworn  falsely.  It  must  be  conceded  that  the  indict- 
ment is  not  framed  in  orderly  form  or  in  very  apt  terms, 
but  it  is  sufficient  under  the  statute  if  it  contains  a  state- 
ment of  facts  **in  ordinary  and  concise  language  and  in 
such  manner  as  to  enable  a  person  of  common  under- 
standing to  know  what  is  intended.''  Crawford  &  Mo- 
ses' Digest,  <§  3028.  The  substance  of  the  charge  set 
forth  in  the  indictment  is  that  in  his  examination  before 
the  grand  jury  the  accused  was  asked  whether  or  not  he 
had  on  a  certain  occasion  accompanied  one  Jim  Wise- 
man to  a  place  mentioned,  and  then  and  there  procured 
a  jar  containing  whiskey  and  gave  it  to  Wiseman,  and 
that  the  accused  falsely  and  corruptly  answered  in  the 
negative.  It  is  expressly  alleged  that  the  testimony  so 
given  was  material  to  the  inquiry  then  being  pursued  by 
the  grand  jury.  The  gist  of  the  inquiry,  as  set  out  in  the 
indictment,  concerned  the  **sale,  storing,  having  and  giv- 
ing away  intoxicating  liquor"  and  the  alleged  answer  of 
the  accused  expressed  a  negative  answer  to  the  question 
propounded  to  him  concerning  his  procurement  of  such 
liquor  at  the  time  and  place  and  under  the  circumstances 
mentioned.  We  think  that  the  allegations  were  suffi- 
ciently definite  to  put  the  accused  on  notice  and  to  con- 
stitute a  specific  charge  of  perjury  in  regard  to  material 
matters. 

The  next  question  argued  is  whether  or  not  the  in- 
dictment is  sufficient  to  charge  the  materiality  of  the 
false  testimony.  The  law  is  settled  in  this  State  that  in 
framing  an  indictment  for  perjury  it  is  not  essential  to 
set  forth  facts  which  show  the  materiality  of  the  false 
testimony,  and  that  it  is  sufficient  if  the  indictment  con- 
tains an  express  statement  that  the  false  testimony  is 
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material.    Smith  v.  Smith,  91  Ark.  203;  Loudermilk  v. 
State,  110  Ark.  553. 

Lastly,  it  is  said  that  the  indictment  is  defective  in 
that  it  fails  to  charge  that  the  accused  appeared  before 
the  grand  jury  and  voluntarily  gave  the  testimony  set 
forth  in  the  indictment.  Counsel  rely,  as  sustaining  tliis 
position,  on  the  decision  of  this  court  in  the  case  of  Cla- 
horn  V.  State,  115  Ark.  387.  In  that  case,  however,  the 
indictment  charged  that  the  testimony  before  the  grand 
jury  was  given  in  an  examination  on  a  charge  against 
the  defendant  himself.  The  court  held  that  under  those 
circumstances  the  indictment,  in  order  to  set  out  the 
offense  of  perjury,  must  contain  an  allegation  that  the 
accused  voluntarily  gave  the  tesimony.  The  gist  of  the 
charge  there  was  that  the  accused  gave  false  testimony 
in  a  case  against  himself,  and  we  held  that  in  order  to 
constitute  a  charge  of  perjury  under  those  circumstances 
it  must  affirmatively  appear  that  he  waived  the  privilege 
of  refusing  to  give  testimony  which  would  incriminate 
himself.  The  charge,  in  the  present  indictment,  pre- 
sents altogether  a  diflferent  question.  There  is  no  charge, 
as  in  the  Claborn  case,  that  an  accusation  against  this 
defendant  was  under  investigation.  Therefore,  it  was 
unnecessary  to  set  forth  the  waiver  of  his  privilege. 
Under  our  statutes  the  grand  jury  has  general  inquisi- 
torial powers  without  being  confined  to  any  particular 
matters  submitted  for  investigation,  and,  according  to  the 
allegations  of  the  complaint  in  this  case,  the  grand  jury 
was  pursuing  such  investigations  in  propounding  the  in- 
quiry to  the  defendant.  The  question  propounded  might 
or  might  not  have  elicited  information  incriminating  the 
defendant  himself.  But  he  could  not  refuse  to  answer 
on  that  ground,  for  the  reason  that  the  statute  protects 
him  from  the  use  of  his  own  testimony  in  the  prosecu- 
tion of  a  charge  against  himself.  Crawford  &  Moses' 
Digest,  §  3122;  State  v.  Bach  Liquor  Co.,  67  Ark.  163; 
Ex  parte  Butt,  78  Ark.  262.  The  purpose  of  the  in- 
quiry was,  as  before  stated,  to  ascertain  whether  or  not 
liquor  was  procured  on  the  occasion  mentioned.    If  it 
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(laveioped  from  the  inquiry  that  some  person  other  thau 
the  defendant  in  this  case  was  guilty  of  an  offense,  the 
testimony  of  the  defendant  would  become  material.  But 
if  it  be  proved  that  a  truthful  answer  would  have  dis- 
closed the  fact  that  the  defendant  himself  had  committed 
an  offense,  or  was  the  sole  offender  in  the  transaction, 
then  his  own  testimony  would  become  immaterial  for  the 
reason  that  it  could  not  be  used  against  himself.  The 
grand  jury,  however,  had  the  power  to  pursue  the  in- 
quiry and  propound  the  particular  question  to  the  de- 
fendant to  ascertain  whether  or  not  it  would  disclose  the 
commission  of  an  offense  by  some  other  person,  and,  as 
before  stated,  the  fact  that  it  might  develop  the  com- 
mission of  an  offense  by  the  defendant  himself  does  not 
make  it  necessary  to  allege  in  an  indictment  that  the  tes- 
timony was  voluntarily  given.  Of  course,  on  a  trial  of 
the  case  it  would  devolve  on  the  State  to  show  the  mate- 
riality; and  if  it  appears  from  such  proof  that  the  ac- 
cused himself  was  the  sole  offender  in  the  transaction 
under  inquiry,  then  his  false  testimony  would  not  con- 
stitute perjury  under  the  statute,  unless  it  furtlier  ap- 
pears that  he  waived  his  privilege  by  voluntarily  giving 
the  testimony. 

Our  conclusion,  therefore,  is  that  the  court  erred  in 
sustaining  the  demurrer,  and  the  judgment  is  reversed 
and  the  cause  remanded  with  directions  to  overrule  the 
demurrer. 


Cabrigan  v.  Nichols. 
Opinion  delivered  April  25,  1921. 

1.      INSURANC1^— DELAY  IN  RETURNING  POLICY  FOR  MISREPRESENTATIONS. 

— ^In  an  action  on  a  note  for  a  premium  under  a  life  insurance 
policy,  where  defendant  claimed  that  he  was  induced  to  apply  for 
the  policy  by  false  representations  of  the  insurer's  aprent,  and  that 
he  had  returned  it  immediately  upon  discovering  the  falsity  of 
such  representations,  where  it  appeared  that  defendant  had  de- 
layed for  more  than  three  months  after  receiving  the  policy  before 
returning  it,  he  will  be  held  as  matter  of  law  to  have  accepted 
it,  and  to  be  precluded  from  disputing  his  liability  for  the  pre- 
mium. 
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2.  Appeal  and  ebbor — prejudicial  error — instruction. — ^Wbere 
several  defenses  were  interposed  in  an  action  on  a  note,  one  of 
which  defenses  was  improperly  submitted  to  the  jury,  a  judgment 
for  defendant  based  on  a  general  verdict  will  be  reversed;  there 
being  no  means  of  ascertaining  what  feature  of  the  case  con- 
trolled the  jury  in  its  findings. 

Appeal  from  Grant  Circuit  Coujt;  W,  H.  Evans, 
Judge ;  reversed. 

E.  E.  Vcmce,  Jr.,  and  Andrew  I.  Rowland,  for  appel- 
lants. 

1.  Under  the  law  as*  announced  in  88  Ark.  284,  it  was 
the  duty  of  the  insured  to  examine  the  policy  and  reject 
it,  if  he  did  not  want  it,  and  return  it  without  unreason- 
able delay.  Failing  to  do  this,  he  is  deemed  to  have  ac- 
cepted it.  Under  the  evidence  here,  it  was  error  for  the 
court  to  modify  appellants'  instruction  No.  4  so  as  to 
leave  it  to  the  jury  to  say  whether  or  not  he  had  accepted 
the  policy.    102  Ark.  150. 

2.  Instruction  No.  6  for  appellee  is  misleading  and 
prejudicial  and  conflicts  with  other  instructions  given  by 
the  court.  It  is  error  to  give  conflicting  instructions.  83 
Ark.  202;  93  Id.  152;  76.  78;  123  Ark.  600;  128  Id.  341;  99 
Id.  383.  Sete,  also,  95  Ark.  506;  88  Id.  556.  Under  the 
law  and  the  evidence,  the  delay  was  unreasonable. 

D.  E.  Waddell,  Isaac  McClella/n  and  J.  S.  Utley,  for 
appellee. 

1.  The  appellee  signed  the  note  in  controversy  as 
the  evidence  shows. 

2.  Appellants  were  not  guilty  of  such  fraudulent 
misrepresentations  as  to  relieve  appellee  from  payment. 
The  jury  found  for  Nichols,  and  as  the  evidence  was  con- 
flicting the  verdict  must  stand.  138  Ark.  613 ;  76.  1 ;  218 
S.  W.  375;  137  Id.  341 ;  135  Id.  499;  134  Id.  300;  203  S.  W. 
271. 

3.  Under  all  the  evidence  the  jury  found  that  Nich- 
ols did  not  sign  the  note  and  also  that  appellants  were 
guilty  of  fraudulent  representations  that  relieved  Nich- 
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ols  from  payment  and  the  instructions  were  not  conflict- 
ing. 

McCuLLocH,  C.  J.  This  is  an  action  at  law  to  re- 
cover the  amount  of  a  promissory  note  alleged  to  have 
been  executed  by  appellee  to  cover  the  premium  on  a  life 
insurance  policy.  Appellant  T.  D.  Carrigan  was  the 
soliciting  agent  of  the  Bankers'  Reserve  Life  Company 
of  Omaha,  Neb.,  a  life  insurance  company,  and  he,  in  con- 
nection with  his  coappellant,  A.  C.  Kennedy,  solicited  and 
obtained  from  appellee  an  application  for  a  policy  of  life 
insurance  on  appellee's  life  in  the  sum  of  ten  thousand 
dollars.  The  premium  on  the  policy  was  $326.10  and  the 
note  sued  on  is  alleged  to  have  been  executed  by  appellee 
to  appellants  for  the  amount  of  said  premium.  Appel- 
lee denies  that  he  signed  the  note,  and  that  is  one  of  the 
issues  in  the  case. 

The  application  was  forwarded  to  the  company  by 
appellants,  and  the  policy  was  duly  issued  and  delivered 
to  appellee,  who  subsequently  returned  it  to  the  company 
and  refused  to  receive  the  policy  again  or  to  pay  the 
note.  Appellants  were  entitled  to  a  portion  of  the  first 
premium  as  commission  for  soliciting  the  insurance,  and 
they  paid  to  the  company  the  amount  of  the  premium  to 
which  it  was  entitled. 

Appellee  defends  the  action  on  the  ground,  in  addi- 
tion to  the  one  before  stated,  that  he  had  not  signed  the 
note,  that  appellants  falsely  represented  to  him  the  terms 
of  the  policy,  and  that  within  a  reasonable  time  after  the 
delivery  of  the  policy  to  him  he  discovered  the  falsity  of 
said  representations  and  immediately  returned  the  pol- 
icy to  the  company,  refusing  to  accept  it.  On  the  trial 
of  the  case  each  of  the  appellants  testified  that  appellee 
signed  the  note,  but  the  latter  testified  that  he  did  not 
sign  it.  According  to  the  testimony  of  appellants,  there 
were  no  misrepresentations  concerning  the  contents  of 
the  policy.  They  testified  that  the  policy  was  mailed  to 
appellant  Kennedy  the  latter  part  of  August,  1919,  and 
was  inunediately  delivered  by  Kennedy  to  appellee,  who 
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accepted  it  without  protest.  Kennedy  testified  that  he 
had  several  conversations  with  appellee  in  regard  to  the 
payment  of  the  note,  and  that  appellee  made  no  objections 
to  the  policy  until  some  time  in  February,  1920.  Appel- 
lee testified  that  Carrigan  represented  to  him,  at  the 
time  the  application  was  given,  that  the  policy  would 
contain  a  provision  allowing  an  immediate  cash  surren- 
der value  **  which  would  make  the  policy  good  as  collat- 
eral security  for  a  loan  at  any  bank,"  and  also  that  the 
policy  contained  a  provision  for  an  immediate  payment 
on  total  disability,  and  that  the  loss  of  an  arm,  or  a  leg 
or  an  eye  would  constitute  total  disability  under  the 
terms  of  the  policy.  He  testified,  on  his  examination  in 
chief,  that  the  policy  was  sent  to  him  by  mail  from  the 
home  oflSce  of  the  company  ^at  Omaha,  Nebraska,  some 
time  during  the  month  of  October,  1919,  and  that  he  kept 
the  policy  two  or  three  weeks  before  returning  it,  which 
he  did  by  sending  through  the  mail  to  the  home  office. 
He  stated  that  he  consulted  a  banker  who  told  him  that 
the  policy  was  **not  worth  any  more  than  a  blank  piece 
of  paper."  On  cross-examination,  however,  counsel  for 
appellants  produced  an  original  letter  of  appellee  in 
which  he  returned  the  policy  to  the  company.  Appellee 
identified  the  letter  and  admitted  that  he  wrote  it  or 
caused  it  to  be  written.  This  letter  was  dated  January 
22,  1920.  Appellee  made  no  attempt  to  explain  the  dis- 
crepancy between  his  original  testimony  in  which  he 
stated  that  the  policy  was  returned  in  two  or  three  weeks 
after  he  received  it  in  October  and  the  contents  of  this 
letter  which  shows  that  he  did  not  return  it  until  Janu- 
ary 22, 1920.  The  effect  of  his  testimony  on  cross-exami- 
nation was  to  concede  that  he  was  mistaken  about  the 
time  when  he  returned  the  policy.  According  to  this 
view  of  his  testimony,  he  retained  the  policy  from  the 
time  he  received  it  in  October  until  January  22,  1920,  a 
period  of  more  than  three  months.  This,  we  think,  con- 
stituted an  unreasonable  length  of  time,  and  he  must 
be  deemed  to  have  accepted  the  policy,  which  specified 
on  its  face  the  conditions  upon  which  payment  would  be 
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made  in  case  of  disability,  and  also  contained  a  statement 
in  detail  as  to  the  loan  and  cash  surrender  values  of  the 
policy  from  year  to  year. 

It  was  the  duty  of  appellee  to  examine  the  policy 
within  a  reasonable  time,  and  his  failure  to  do  so  must, 
as  before  stated,  be  treated  as  an  acceptance,  which  pre- 
cludes him  from  disputing  his  liability  for  the  premium. 
Griffin  v.  Remmel,  81  Ark.  269 ;  Smith  v.  Smith,  86  Ark. 
284.  Under  some  circumstances,  it  would  be  a  question 
of  fact  for  the  decision  of  the  jury  as  to  what  constituted 
a  reasonable  time  in  which  to  examine  a  policy  and  re- 
turn it  if  found  unsatisfactory,  but  here  we  have  a  case, 
according  to  the  undisputed  proof,  where  the  policy  was 
retained  more  than  three  months,  and  we  hold  that  that 
constituted,  as  a  matter  of  law,  an  unreasonable  delay. 
The  court  submitted  to  the  jury  whether  or  not  the  pol- 
icy was  examined  and  returned  within  a  reasonable  time, 
but  we  think  that  under  the  undisputed  evidence,  the  pe- 
riod of  delay  being  unreasonable,  the  issue  should  not 
liave  been  submitted  to  the  jury. 

There  was  suflScient  evidence  on  the  other  issue  as 
to  whether  or  not  appellee  signed  the  note  to  justify  a 
submission  of  it  to  the  jury.  We  have  no  means  of  as- 
certaining what  feature  of  the  case  controlled  the  jury  in 
its  findings,  so  the  error  in  submitting  the  issue  as  to  the 
misrepresentations  is  prejudicial  and  calls  for  a  reversal 
of  the  judgment.  The  judgment  is,  therefore,  reversed 
and  the  cause  remanded  for  a  new  trial. 


Fair  v,  Beal-Burrow  Dry  Goods  Company. 
Opinion  dlivered  April  25,  1921. 

!•  Compromise  and  settlement — consideiiation. — ^The  compromise 
of  a  disputed  claim  furnishes  sufficient  consideration  to  uphold  the 
settlement,  even  though  the  asserted  claim  is  without  merit. 

2.  Compromise  and  settlement— executory  agreement  to  make.— 
An  unexecuted  agreement  to  make  a  settlement  in  the  future,  de- 
pending upon  certain  contingencies  which  never  occurred,  was 
without  consideration,  and  did  not  constitute  a  completed  and  en- 
forceable contract  fbr  a  settlement;. 
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8*  Attachment— LOSS  of  goods  in  sheriff's  hand& — Plaintiff  in 
attachment  was  not  liable  for  goods  lost  by  fire  after  the  sheriff 
had  taken  possession,  unless  plaintiff  directly  caused  the  loss,  or 
the  loss  was  caused  by  the  sheriff's  negligence  to  which  the  plain- 
tiff directly  contributed. 

4.  ATTACHBfiSNT— LOSS  OF  GOODS  IN  CUSTODY  OF  SHERIFF. — ^In  an  ac- 
tion ly  defendants  to  recover  for  attached  goods  lost  ^  y  fire  while 
in  possession  of  the  sheriff  under  writ  of  attachment,  the  burden 
was  on  the  defendants  to  prove  that  the  destruction  of  the  goods 
was  through  the  negligence  of  the  plaintiff. 

5.  Attachment— LOSS  of  goods  by  plaintiff's  negligence— evi- 
DBNGE. — In  attachment  where  defendants  sought  to  recover  from 
plaintiff  for  goods  destroyed  by  fire  while  in  the  sheriff's  posses- 
sion under  the  writ,  evidence  held  insufficient  to  prove  that  plain- 
tiff's attorney  undertook  to  direct  the  sheriff  as  to  what  disposi- 
tion he  should  make  of  the  goods  for  their  safe-keeping  and  pres- 
ervation during  the  sheriff's  possession  under  the  attachment. 

6.  Attachment — separate  cause  op  action  against  one  of  sev- 
BBAL  lAFENDANTS. — In  a  Joint  cause  of  action  in  equity  against 
several  defendants,  it  was  error  to  sustain  a  separate  attachment 
against  one  of  the  defendants  on  an  affidavit  introducing  a  new 
and  independent  cause  of  action  against  each  defendant  alone, 
with  which  the  other  defendants  were  not  concerned. 

7.  Trial— ERBOB  as  to  forum— tbansfeb.— Where,  in  a  suit  in  equity 
against  several  defendants,  a  separate  affidavit  for  attachment 
based  upon  a  cause  of  action  at  law  against  one  only  of  the  de- 
fendants was  interposed,  the  court  should  have  treated  such  de- 
fendant's demurrer  to  the  court's  jurisdiction  as  a  motion  to  trans- 
fer the  separate  cause  of  action  to  the  law  court,  and  transferred 
it  accordingly. 

8.  Appeal  and  err(»— harmless  erbob.— Where  a  stock  of  goods 
was  attached  in  an  action  at  law,  and  the  cause  was  subsequently 
transferred  to  equity,  though  the  defendants  admitted  that  they 
had  violated  the  Bulk  Sales  Law  and  therefore  were  subject  to  be 
held  liable  as  receivers,  it  was  not  material  error  to  sustain  the 
attachment  and  direct  the  property  to  be  sold. 

Appeal  from  Montgomery  Chancery  Court;  J.  P. 
Henderson^  Chancellor;  reversed  in  part. 

Earl  Witt  and  Gibson  Witt,  for  appellants. 

1.  The  court  erred  in  holding  that  there  was  no  set- 
tlement or  compromise  of  the  matters  in  controversy  be- 
tween appellants  and  appellee. 
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2.  The  chancellor  erred  in  not  sustaining  the  claim 
for  damages  by  appellants  for  loss  of  the  property  at- 
tached, and  appellee  should  be  held  liable  for  the  loss  by 
reason  of  its  compromise  and  settlement. 

The  chancellor  was  wrong  in  holding  that  there  was 
no  settlement  but  merely  a  proposition.  Compromise  of 
a  disputed  claim  is  a  sufficient  consideration  for  a  settle- 
ment. 21  Ark.  69;  43  Id.  172;  68  U.  82;  74  Id.  270;  99 
Id.  588;  114  Id.  559;  126  Id.  327.  There  was  sufficient 
consideration  for  a  compromise  and  settlement,  and  the 
chancellor's  findings  as  to  the  effect  of  the  agreement  is 
clearly  against  the  preponderance  of  the  evidence. 

Negligence  in  care  of  the  attached  property  was 
shown  for  which  appellee  was  liable.  Where  a  sheriff 
acts  under  the  direction  or  advice  of  plaintiff  or  its  attor- 
ney, and  there  is  negligence  and  loss,  the  plaintiff  is  lia- 
ble. 4  Cyc.  580;  35  Id.  1615;  4  Id.  675;  74  Ark.  413;  47 
7e?.  373;96W.444. 

A  person  can  not  recover  from  a  sheriff  for  negli- 
gence, if  he  has  contributed  to  the  result  by  his  own  neg- 
ligence or  that  of  his  attorney  employed  to  supervise  the 
procedure.  55  Cyc.  1637;  Ih.  1621.  The  plaintiff  in  exe- 
cution has  the  right  to  control  the  execution  by  himself 
or  attorney  and  the  officer  must  follow  his  instructions. 
The  authority  of  plaintiff  must  not  be  exercised  to  cause 
the  sheriff  to  omit  a  statutory  duty;  if  he  does  he  can  not 
take  advantage  of  it.  74  Ark.  412 ;  47  Id.  (Jett  v.  SMnn) ; 
96  Ark.  446. 

The  findings  of  a  chancellor  are  not  conclusive  on 
appeal,  but  only  persuasive ;  and  where  against  the  clear 
preponderance  of  the  testimony  they  will  be  reversed. 
Here  they  certainly  are.  50  Ark.  358 ;  91  Id.  549;  101  Id 
510 ;  104  Id.  9 ;  92  Id.  59 ;  104  Id.  488. 

o.  The  demurrer  to  the  complaint  should  have  been 
sustained.  There  is  nothing  stated  to  give  the  chancery 
court  jurisdiction.  There  is  no  proof  to  sustain  tlie  at- 
tachment against  Summit.  The  chancellor  erred  in  sus- 
taining the  attachment  on  the  ground  of  fraud.    The  Bulk 
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Sales  Law  was  not  intended  to  provide  a  separate  and  ad- 
ditional ground  for  attachment  at  law.  The  remedy  is 
the  appointment  of  a  receiver.  If  the  property  is  sold  in 
bulk  without  an  invoice  and  notice  to  creditors,  it  is  void, 
and  each  purchaser  is  a  trustee  for  creditors  to  the  extent 
of  his  purchase.  123  Ark.  285;  127  Id.  296;  135  Id.  420; 
76.  252-7;  137  Ark.  37. 

An  attachment  remedy  is  purely  statutory,  and  at- 
tachment laws  are  strictly  construed. 

4.  Stand.  Enc.  Proc.  323;  1  Ark.  386;  3  Id.  502;  28 
Id.  469;  18  Id.  236.  A  fraudulent  motive  must  prevail  in 
attachment.  31  Ark.  31 ;  41  Id.  316.  Insolvency  alone  is 
not  sufficient,  but  some  ground  of  attachment  must  be  al- 
leged and  proved.  4  Cyc.  414;  42  N.  W.  812.  Fraud  in 
law  or  constructive  fraud  is  not  sufficient  to  constitute  a 
fraudulent  transfer;  there  must  be  actual  fraud  or  fraud- 
ulent intent.  4  Cyc.  439.  Injury  also  must  be  shown  to 
the  particular  creditor.  63  111.  48;  32  Tex.  225;  31  111.  17. 
The  creditor  who  first  secures  an  attachment  obtains  a 
prior  lien.  Under  the  Bulk  Sales  Law,  the  purchaser  be- 
comes liable  to  all  creditors  pro  rata.  On  the  whole  case 
great  injustice  has  been  done  appellants,  and  the  chan- 
cellor erred  in  sustaining  the  attachment  and  in  failing 
to  hold  appellee  liable. 

Reid,  Gray,  Burrow  &  McDomnell,  for  appellee. 

1.  There  was  no  agreement  or  compromise ;  but,  if 
there  was,  there  is  no  proof  that  the  alleged  breach  con- 
tributed to  the  loss  of  the  goods.  The  burden  was  on 
defendants. 

2.  There  was  no  negligence  in  caring  for  the  at- 
tached property,  and  in  the  absence  thereof  there  can  be 
no  recovery. 

3.  The  attachment  was  properly  sustained  for  vio- 
lation of  the  Bulk  Sales  Law,  the  sale  being  fraudulent, 
unlawful  and  void.  54  Ark.  6 ;  135  Id.  420 ;  52  Id.  30 ;  135 
Id.  252;  120  Id.  236;  123  Id.  285. 

This  case  was  tried  in  chancery  and  on  equitable 
principles,  and  the  court  properly  enforced  the  Bulk  Sales 
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Law.    The  chancellor  found  there  was  no  negligence,  and 
his  findings  are  clearly  sustained. 

Wood,  J.  The  appellee,  a  mercantile  firm  in  the  city 
of  Little  Rock,  filed  an  affidavit  for  a  general  attachment 
in  the  Montgomery  Circuit  Court  against  the  appellants, 
alleging  that  Summit  and  Fair  were  partners  and  that 
the  firm  of  Summit  &  Fair  became  indebted  to  the  ap- 
pellee for  merchandise ;  that  Summit  sold  his  interest  in 
the  firm  to  Dillard ;  that  Dillard  &  Fair  sold  their  entire 
stock  of  goods  and  merchandise  to  Byrd  Carter  and 
James  Tucker;  that  Carter  &  Tucker  sold  their  entire 
stock  of  goods  and  merchandise  to  Ira  Warren.  The 
grounds  alleged  for  the  attachment  were  that  the  various 
sales  made  by  the  above  parties  were  in  violation  of  the 
'^Bulk  Sales  Law,''  act  88  of  the  Acts  of  1913;  that  the 
last  purchaser,  Ira  Warren,  was  disposing  of  his  prop- 
erty with  an  intent  to  cheat,  hinder  and  delay  his  cred- 
itors. An  order  of  general  attachment  was  issued  and 
levied,  January  20, 1919,  on  a  stock  of  merchandise  whicli 
was  then  in  the  possession  of  Warren.  Various  other 
creditors  of  the  appellants  intervened  and  set  up  claims 
against  the  appellants.  The  appellants  demurred  to  the 
complaint  on  the  ground  that  the  court  had  no  jurisdic- 
tion, which  demurrer  was  overruled. 

By  consent  of  parties,  the  cause  was  transferred  to 
equity.  The  appellants  answered,  admitting  the  trans- 
fers of  the  stock  of  merchandise  as  alleged  in  the  com- 
plaint, but  averred  that  such  transfers  were  all  made  in 
good  faith  as  to  creditors  and  without  any  intent  to  cheat, 
hinder  or  delay  them ;  that  it  was  the  understanding  and 
agreement  that  the  vendee  in  each  sale  was  to  assume 
the  indebtedness  of  the  vendor ;  that  the  appellee  had  rati- 
fied these  sales  and  was  estopped  to  complain  of  any  fail- 
ure to  comply  with  the  Bulk  Sales  Law ;  that  the  attach- 
ment was  wrongfully  issued  and  levied  upon  the  prop- 
erty; that  the  building  which  contained  the  attached  stock 
of  mrchandise  was  locked  and  the  same  was  burned,  and 
the  stock  of  merchandise  under  attachment  was  totally 
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destroyed,  through  the  negligence  of  the  sheriff  having 
the  same  in  charge,  who  was  acting  under  the  direction 
of  the  appellee 's  attorney ;  that  the  value  of  the  merchan- 
dise was  $3,694 ;  that,  before  the  fire  and  after  the  cause 
was  transferred  to  equity,  an  agreement  was  reached  be- 
tween the  appellants  and  the  appellee  whereby  a  com- 
promise and  settlement  was  had  of  the  controversy, 
which  was  binding  upon  the  appellee,  but  which  it  failed 
to  carry  out,  which  contributed  to  the  loss  sustained  by 
the  appellants  in  the  destruction  of  the  property  by  fire. 
The  appellants  made  their  answer  a  cross  action  against 
the  appellee  for  damages  in  the  loss  of  the  stock  of  goods. 

On  the  4th  of  November,  1919,  the  appellee  filed  an- 
other and  separate  affidavit  for  general  attachment 
against  appellant  Summit,  alleging  that,  in  addition  to 
what  they  had  already  alleged  in  the  former  general 
affidavit.  Summit  was  indebted  to  the  appellee  in  the  sum 
of  $578.50,  and  that  he  was  a  nonresident,  and  had  de- 
parted from  the  State  with  the  intent  to  defraud  his  cred- 
itors; that  he  had  removed  and  was  about  to  remove  a 
material  part  of  his  property  out  of  the  State  and  had 
disposed  of  his  property  with  the  fraudulent  intent  to 
cheat,  hinder  and  delay  his  creditors.  This  affidavit  was 
filed  as  a  part  of  the  original  action,  and  an  attachment 
was  issued  and  levied  on  some  mules,  which  were  released 
from  the  attachment  on  a  bond  filed  in  the  cliancery  court 
by  the  appellant  Summit. 

On  January  20, 1920,  Summit  demurred  to  the  affida- 
vit or  complaint  for  attachment  against  him  on  the 
ground  that  **it  was  upon  a  different  and  separate  de- 
mand; that  the  plaintiff  had  a  complete  and  adequate 
remedy  at  law,  and  that  the  court  was  without  jurisdic- 
tion."   The  demurrer  was  overruled. 

The  appellee  filed  a  reply  to  the  answer  of  the  appel- 
lants, denying  the  allegations  thereof.  The  trial  court 
found  that  the  sales  were  in  violation  of  the  Bulk  Sales 
Law,  and  for  that  reason  sustained  the  attachment ;  that 
it  was  not  shown  by  a  preponderance  of  the  evidence  that 
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the  loss  of  the  stock  of  goods  by  fire  was  caused  through 
the  negligence  of  the  appellee ;  that  there  was  no  settle- 
ment or  compromise  of  the  dispute  between  the  appellants 
and  the  appellee;  that  the  separate  attachment  against 
W.  F.  Summit  should  be  sustained.  The  court  thereupon 
entered  a  personal  decree  against  the  appellants  in  cer- 
tain amounts,  the  correctness  of  which  amounts  is  not 
in  controversy  here.^    From  that  decree  is  this  appeal. 

1.  The  appellants  contend  first  that  the  court  erred 
in  holding  that  there  was  no  settlement  or  compromise 
of  the  matters  in  controversy  between  the  appellants  and 
the  appellee.  On  this  issue  the  testimony  of  several  wit- 
nesses on  behalf  of  the  appellants  tended  to  prove  the 
following:  The  appellants  after  this  action  was  begun 
had  a  contract  with  one  Mr.  Eaves,  who  was  one  of  the 
credit  men  and  agents  of  the  appellee,  to  the  effect  that 
appellants  were  to  give  their  notes  with  security  for 
enough  to  settle  the  claims  of  all  creditors ;  that  the  ap- 
pellants had  the  goods  sold  to  Pendergrass  and  Lackey, 
who  had  agreed  to  pay  cash  for  the  goods  at  the  invoice 
price  ($3,289).  Eaves  was  to  come  within  two  weeks 
after  the  agreement  was  entered  into  to  turn  over  the 
goods  to  appellants.  Eaves  set  three  or  four  dates  to  be 
at  **Simms,"  the  place  where  the  goods  were  located,  but 
he  never  came,  and  appellants  were,  therefore,  not  in  a 
position  to  deliver  the  goods.  The  contract  was  in  writ- 
ing. It  was  left  in  possession  of  the  attorney  of  the  ap- 
pellants and  was  lost.  The  reason  the  contract  was  not 
carried  out  was  because  Eaves  did  not  come  as  promised. 

The  testimony  of  Eaves  on  behalf  of  the  appellee 
was  to  the  effect  that,  if  the  appellants  would  make  a  note 
or  notes  with  eight  per  cent,  interest  satisfactory  to  ap- 
pellee, it  would  withdraw  the  suit.  The  witness  prom- 
ised the  appellants  that  he  would  be  back  in  two  weeks 
and  tried  several  times  to  get  there,  but  could  not  get  a 
conveyance  on  account  of  the  bad  roads.  There  was  no 
written  contract.  Witness  put  down  on  a  piece  of  paper 
what  appellants  must  do.    Nothing  was  signed. 
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*'The  compromise  of  a  disputed  claim  furnishes  suf- 
ficient consideration  to  uphold  the  terms  of  a  settlement 
or  compromise,  even  though  the  claim  be  without  merit. ' ' 
Gardner  v.  Ward,  99  Ark.  588;  Satchfield  v.  Laconia 
Levee  Dist.,  74  Ark.  270;  Lee  v.  Swilling,  68  Ark.  82. 

But  the  testimony  above  set  forth  does  not  show 
either  a  disputed  claim  or  a  settlement.  The  appellants 
concede  that  they  owed  the  amount  claimed  by  the  ap- 
pellee. There  was  no  compromise  agreement  by  which 
the  appellants  were  to  pay  and  the  appellee  was  to  ac- 
cept less  than  the  appellants  owed.  The  most  that  can 
be  said  of  the  testimony  is  that  it  shows  that  the  appel- 
lants and  the  appellee  entered  into  an  agreement  by 
which  a  settlement  was  to  be  made  in  the  future  in  a  cer- 
tain manner  depending  upon  certain  contingencies,  none 
of  which  occurred.  A  memorandum  of  the  tentative  ar- 
rangement for  a  settlement  was  made,  but  not  signed  by 
the  parties.  This  tentative  arrangement  was  not  based 
upon  any  consideration  and  did  not  constitute  a  com- 
pleted and  enforceable  contract  for  a  settlement. 

The  testimony  tended  to  prove  that  the  reason  the 
contract  for  the  settlement  was  not  completed  and  the 
settlement  made  in  accordance  with  the  contemplated 
plan  was  because  appellee's  agent  was  unable,  on  ac- 
count of  bad  roads,  to  return  to  Simms  at  the  time  prom- 
ised. But  this  was  wholly  immaterial,  because  there  was 
no  liability  against  the  appellee  for  failure  to  comply 
with  the  terms  of  the  tentative  negotiations  for  a  settle- 
ment, which  did  not  in  law  constitute  a  complete  and  en- 
forceable contract. 

Even  if  the  above  testimony  were  sufficient  to  estab- 
lish an  enforceable  contract  for  a  settlement  and  that 
the  appellee  breached  the  same,  there  is  no  testimony 
tending  to  prove  that  such  breach  was  the  proximate 
cause  of  any  damage  to  the  appellants.  Whatever  may 
have  been  the  damage  to  appellants  by  reason  of  the  de- 
struction of  the  stock  of  goods  by  fire,  there  is  no  testi- 
mony tending  to  prove  that  the  failure  of  the  appellee-'s 
agent  to  return  to  Simms  as  promised  in  any  manner 
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caused  or  contributed  directly  to  produce  the  fire  which 
destroyed  the  goods.  These  goods  at  the  time  of  their 
destruction  were  in  cicstodia  legis.  Being  in  the  hands 
of  the  sheriff,  the  appellee  was  not  liable  for  their  de- 
struction by  fire  unless  it  directly  caused  the  same,  or 
unless  the  same  was  caused  by  the  negligence  of  the 
sheriff  to  which  the  appellee  directly  contributed. 

2.  This  brings  us  to  a  consideration  of  whether  or 
not  there  was  any  negligence  on  the  part  of  the  sheriff 
in  failing  to  care  for  the  attached  property,  causing  the 
loss  of  same,  for  which  the  appellee  is  responsible.  The 
sheriff  testified  that  he  took  possession  of  the  store  un- 
der the  attachment,  locked  the  same,  and  asked  Judge  L 
L.  Awtrey,  the  attorney  of  the  appellee,  whether  he 
wished  the  witness  to  bring  the  goods  to  Mount  Ida,  and 
the  attorney  replied,  **  Just  fasten  them  up  in  the  house 
and  leave  them  there."  Witness  told  the  attorney  for 
the  appellee  that  if  they  were  left  over  there  witness 
would  not  be  responsible  for  them;  that  they  would  be 
left  there  at  the  appellee 's  risk.  The  goods  were  burned. 
Witness  tried  to  get  insurance,  but  failed,  and  advised 
the  attorney  of  appelUee  about  it,  and  the  attorney  said 
he  would  get  insurance,  and  later  said  that  he  had  done  so. 

I.  L.  Awtrey,  the  attorney  for  appellee,  testified 
that  the  sheriff  asked  him  if  it  would  be  necessary  to 
bring  the  goods  to  Mount  Ida,  and  witness  told  the  sheriff 
that  he  did  not  think  it  would  be  necessary  to  move  the 
goods  before  court  convened ;  that  it  was  only  a  few  days 
before  court  would  convene,  and  that  the  court  would  then 
direct  what  to  do  with  the  goods.  The  sheriff  never 
asked  witness  anything  about  moving  the  goods  after 
court  convened.  Witness  never  told  the  sheriff  that  he 
had  insurance  on  the  goods.  Witness  also  stated  that  he 
had  no  recollection  that  the  sheriff  said  to  witness  that  he 
would  not  be  responsible  for  the  goods  if  they  were  left 
at  Simms,  and  that  they  would  be  left  there  at  the  risk  of 
the  appellee.  On  the  contrary,  witness  stated  that  if  the 
sheriff  had  made  such  a  statement  to  witness,  witness 
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would  have  told  him  that  the  law  made  it  his  duty  to  hold 
attached  property  subject  to  the  orders  of  the  court. 

The  burden  was  upon  the  appellants  to  show  that  the 
destruction  of  the  goods  by  fire  was  through  the  negli- 
gence of  the  appellee.  The  chancellor  found  that  the 
above  testimony  was  not  sufficient  to  show  by  a  prepon- 
derance of  the  evidence  that  the  appellee  took  charge  of 
the  goods,  or  that  its  attorney  directed  the  sheriff  to 
leave  the  goods  in  the  storehouse  at  Simms  at  the  risk  of 
the  appellee.  The  finding  of  the  chancellor  is  correct. 
A  preponderance  of  the  evidence  does  not  prove  that  the 
appellee's  attorney  undertook  to  direct  the  sheriff  as  to 
what  disposition  he  should  make  of  the  goods  in  order  for 
their  safe-keeping  and  preservation  after  the  sheriff  had 
taken  possession  of  the  same  under  the  attachment. 

3.  Did  the  court  err  in  sustaining  the  separate  at- 
tachment against  W.  F.  Summit?  The  original  action  was 
brought  against  Summit  and  the  other  appellants  at  law 
by  filing  an  affidavit  or  complaint  for  attachment,  in 
which  the  sole  ground  alleged  for  the  attachment  was 
the  violation  of  the  Bulk  Sales  Law.  Summit  and  the 
other  appellants  demurred  to  the  complaint  on  the  ground 
that,  according  to  the  allegations  of  the  complaint  under 
the  Bulk  Sales  Act,  the  appellants  were  receivers,  and  that 
the  chancery  court  had  no  jurisdiction.  The  court  over- 
ruled the  demurrer.  The  appellants  did  not  stand  on 
their  demurrer,  but  on  the  contrary  moved  the  court  to 
transfer  the  cause  to  the  chancery  court,  which,  with  the 
consent  of  the  appellee,  was  done. 

After  the  cause  was  transferred  to  the  chancery 
court,  Summit  and  the  other  appellants  proceeded  to  an- 
swer the  complaint.  Later  the  appellee  filed  an  affidavit 
for  attachment  against  the  appellant  Summit,  alleging 
that  same  was  in  addition  to  what  had  already  been  al- 
leged by  it  in  the  original  complaint.  The  appellant 
Summit  demurred  to  this  affidavit  on  the  ground,  among 
others,  that  this  affidavit  was  a  misjoinder  of  the  cause 
of  action  stated  therein  with  the  cause  of  action  stated 
in  the  original  complaint;  that  the  appellee's  remedy  on 
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this  aflSdavit  was  complete  at  law  and  that  the  chancery 
court  was  without  jurisdiction.  The  court  overruled  this 
demurrer. 

The  court  erred  in  taking  jurisdiction  of  the  sep- 
arate cause  of  action  against  Summit.  The  separate  affi- 
davit for  attachment  against  him  introduced  a  new  and 
independent  cause  of  action  against  Summit  alone.  It 
was  grounded  upon  a  different  amount  from  that  set 
forth  in  the  original  complaint  or  affidavit,  which  was  a 
joint  action  against  all  the  appellants.  The  separate 
affidavit  against  Summit  was  for  his  individual  debt. 
The  affidavit  was  not  germane  to  the  original  complaint 
or  affidavit  and  could  not  properly  be  considered  as  an 
addition  thereto  or  amendment  thereof.  It  stated  a 
cause  of  action  at  law  against  Summit,  and  the  remedy 
at  law  was  complete.  Summit  made  seasonable  objec- 
tion to  the  jurisdiction  of  the  court,  and  did  not  waive  his 
right  to  have  a  law  court  determine  any  issues  arising 
on  this  separate  attachment.  The  chancery  court,  there- 
fore, erred  in  assuming  jurisdiction  and  sustaining  the 
separate  attachment  against  Summit.  The  trial  court 
should  have  treated  Summit's  demurrer  as  a  motion  to 
transfer,  and  should  have  transferred  the  cause  of  action 
against  Summit  as  set  up  in  this  separate  affidavit  to 
the  law  court. 

4.  Appellants  contend,  in  the  last  place,  that  the 
court  erred  in  holding  that  the  violation  of  the  Bulk 
Sales  Law  by  them  was  a  ground  of  attachment.  As  we 
view  this  record,  it  is  unnecessary  to  decide,  and  we  do 
not  decide,  whether  a  violation  of  the  Bulk  Sales  Law  is 
a  ground  for  attachment.  The  cause,  though  begun  at 
law,  was  at  the  instance  of  appellants  transferred  to 
equity.  The  appellants  admitted  that  they  owed  the 
debts,  and  that  each  had  assumed  to  pay  the  same,  and 
that  in  the  sale  of  the  goods  impounded  by  the  attach-- 
ment,  they  had  violated  the  Bulk  Sales  Law,  act  88,  sur- 
pra.  In  their  answer  and  cross-action,  appellants  asked 
that  a  receiver  be  appointed  as  contemplated  by  the  Bulk 
Sales  Law.    The  property  was  already  in  the  custody  of 
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the  law  when  the  appellants  had  the  cause  transferred  to 
'the  chancery  conrt. 

Now,  since  the  stock  of  goods  was  destroyed  by  fire 
without  any  negligence  on  the  part  of  the  appellee  which 
would  render  it  liable  in  damages  to  the  appellants,  it  is 
wholly  immaterial  whether  the  stock  of  goods  was  im- 
pounded to  be  subjected  to  the  appellee's  debt  through 
the  ancillary  process  of  attachment  or  through  a  receiv- 
ership appointed  by  the  chancery  court.  The  appellants, 
as  the  court  found,  did  not  prove  by  a  preponderance  of 
the  evidence  that  they  had  been  damaged  by  the  appellee 
in  the  impounding  of  the  property  through  the  attach- 
ment. Therefore,  even  if  it  were  conceded  that  the  court 
erred  in  sustaining  the  attachment  against  the  appellants 
because  of  a  violation  of  the  Bulk  Sales  Law,  this  error 
did  not  result  to  their  prejudice. 

The  court  erred  in  assuming  jurisdiction  of  and  in 
sustaining  the  separate  attachment  as  to  appellant  Sum- 
mit. The  decree  as  to  him  on  the  cause  of  action  set  up 
in  the  separate  affidavit  for  attachmeht  against  him  is 
reversed,  and  that  action  will  be  remanded  with  directions 
to  transfer  the  same  to  the  law  court.  The  decree  in  all 
other  respects  is  correct  and  it  is  affirmed. 


Haskins  v.  State. 
Opinion  delivered  April  25,  1921. 

1.  Criminal  law — cobsoboration  op  accompuce.— The  corrobora* 
tion  of  an  accomplice  in  a  criminal  prosecution  is  not  sufficient 
if  it  merely  shows  that  the  offense  has  been  committed  and  the 
circumstances  of  it,  but  it  needs  only  to  be  of  a  character  and 
quality  which  tends  to  prove  the  defendant's  guilt  by  connecting 
him  with  the  crime. 

2.  Criminal  law— corroboration  of  acoompuce. — ^An  accomplice's 
testimony  tending  to  iiriplicate  defendant  in  the  commission  of  a 
robbery  committed  at  night  was  sufficiently  corroborated  by  proof 
that  defendant  and  the  witness  were  seen  together,  prior  to  the 
commission  of  the  crime,  and  by  the  fact  that  defendant's  descrip- 
tion of  the  build  and  dress  of  the  robber  corresponded  with  the 
testimony  of  the  accomplice. 
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8.  BOBBERT— INDICTMENT— DBSGRIFTION  OF  MONEY.— An  indictment 
alleging  that  defendant  robbed  the  prosecuting  witness  of  "$98.28, 
good  and  lawful  money  of  the  government  of  the  United  States," 
was  supported  by  evidence  that  he  was  robbed  of  $95  in  green- 
backs and  $3.28  in  silver. 

4.  Criminal  law— alibi— iNSTRUcnQN.— An  instruction  as  to  the 
defense  of  alibi  should  tell  the  jury  that  if,  upon  a  full  consid- 
eration  of  the  evidence  adduced  to  prove  an  alibi  in  connection 
with  the  other  evidence,  they  entertain  a  reasonable  doubt  of  the 
defendant's  guilt,  they  should  acquit  him. 

5.  Criminal  law — ^aubi — ^instruction. — ^An  instruction  in  a  prose- 
cution for  robbery  that,  to  render  an  alibi  effective  as  a  defense, 
it  must  cover  the  period  of  time  during  which  the  offense  is 
shown  to  have  been  committed,  so  as  to  preclude  defendant's  pres- 
ence at  the  time  and  place  of  its  commission,  held  correct. 

6.  Criminal  law— alibi— instruction.— An  instruction  in  a  prose- 
cution for  robbery  that,  if  the  evidence  in  support  of  the  alibi 
did  not  explain  the  whereabouts  of  the  defendant  for  the  period 
of  time  covered  in  the  commission  of  the  crime,  the  jury  should 
not  consider  any  testimony  in  support  of  the  alibi,  was  erroneous, 
as  proof  tending  to  establish  an  alibi,  though  not  complete,  may, 
with  other  facts  in  the  case,  raise  doubt  enough  to  cause  an  ac- 
quittaL 

Appeal  from  Faulkner  Circuit  Court;  George  W. 
Clark,  Judge;  reversed. 

STATEMENT  OP  FACTS. 

Martin  Haskins  was  indicted,  tried  and  convicted  be- 
fore a  jury  of  the  crime  of  robberj^ 

Garland  Dickens,  the  victim  of  the  robbery,  was  a 
witness  for  the  State.  According  to  his  testimony,  he 
was  in  the  city  of  Conway,  in  Faulkner  County,  Arkan- 
sas, on  the  night  of  the  14th  day  of  October,  1919.  Mitch- 
ell Kirkpatrick  met  him  and  invited  him  to  go  down  the 
railroad  track  a  little  ways  to  get  some  whiskey.  They 
went  down  the  railroad  track  about  three  blocks,  and  just 
as  they  crossed  a  little  bridge  on  the  west  side  of  the 
railroad  a  man  stepped  out  from  behind  a  big  tree  and 
drew  a  pistol  on  them,  compelling  them  to  put  up  their 
hands.  Glenn  Stephens  was  walking  behind  Dickens  and 
Kirkpatrick.  The  robber  took  $98.28  from  Garland 
Dickens.     Ninety-five  dollars  of  this  was  in  greenbacks 
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and  $3.28  was  in  silver.  The  robber  then  went  through 
the  pockets  of  Kirkpatrick  and  took  what  money  he 
had  from  him.  He  only  went  through  one  of  the  pock- 
ets of  Glenn  Stephens.  The  robber  weighed  about  120 
pounds  and  appeared  to  be  about  the  build  and  size  of 
the  defendant.  He  had  on  tight-legged  pants  and  a  long 
bill  cap.  The  witness  did  not  remember  whether  or  not 
he  had  on  a  sweater.  The  robbery  occurred  about  8  or  9 
o'clock  at  night,  and  it  was  very  dark. 

Mitchell  Kirkpatrick  corroborated  the  testimony  of 
Dickens  about  the  robbery,  but  said  that  he  did  not  notice 
the  size  or  appearance  of  the  man  who  robbed  them. 

Glenn  Stipphens  was  also  a  witness  for  the  State. 
According  to  his  testimony,  he  had  known  Martin  Has- 
kins  for  about  eight  years,  and  they  planned  the  robbery 
two  or  three  days  before  it  occurred.  They  went  to  Lit- 
tle Bock  and  came  back  on  the  Sunday  night  before  the 
robbery  occurred  on  Tuesday  night.  On  Tuesday  night 
Stephens  got  with  Garland  Dickens  -and  Mitchell  Kirk- 
patrick and  went  down  the  railroad  to  where  Haskins  was 
hiding.  Haskins  and  Stephens  had  met  that  afternoon 
at  the  laundry  where  Haskins  worked,  and  planned  that 
they  would  commit  the  robbery.  They  were  to  divide  the 
proceeds  equally.  On  the  night  of  the.  robbery  Haskins 
had  on  a  dark  pair  of  trousers  and  a  cap  with  a  long  bill. 
He  had  a  handkerchief  over  his  face.  The  robbery  oc- 
curred between  8  and  9  o  'clock  at  night.  Other  evidence 
shows  that  Stephens  and  the  defendant  had  been  seen 
together  coming  from  Little  Rock  on  the  Sunday  night 
preceding  the  robbery. 

On  the  part  of  the  defendcmt  it  was  shown  that  he 
left  the  laundry  with  his  uncle  about  7  o^dock  on  the 
evening  of  the  robbery  and  went  up  town  with  him.  A 
derk  in  a  drug  store  testified  that  he  came  in  there  be- 
tween 7  and  7:30  o'clock  that  evening  and  hung  up  a 
black  sweater  and  did  not  get  it  any  more  that  night. 
The  witness  was  positive  that  it  was  between  7  and  7 :30 
o'clock  that  evening  when  Ha«kins  left  his  sweater  in  the 
drug  dtore. 
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A  cousin  of  Haskins  testified  that  he  came  to  his 
house  between  8  and  9  o'clock  on  the  evening  of  the  rob- 
bery. He  stayed  about  fifteen  or  twenty  minutes  and  then 
left  in  his  father's  car.  He  went  to  his  father's  house 
after  some  music  records  and  brought  them  back  in  about 
fifteen  or  twenty  minutes.  He  was  gone  just  about  the 
time  it  would  take  a  person  driving  at  an  ordinary  rate 
of  speed  to  go  to  his  father's  house  and  return. 

The  mother  of  the  defendant  testified  that  he  was 
nineteen  years  old  at  the  time  the  robbery  was  committed 
and  came  home  to  supper  a  little  after  7  o'clock  that 
evening.  The  father  and  mother  left  and  went  to  -a  rela- 
tive's  house  about  8  o'clock.  The  defendant  then  came 
to  the  relative's  house  where  his  father  and  mother  were 
and  arrived  there  at  about  8:30  o'clock  in  the  evening. 
Some  one  wanted  some  music  records,  and  the  defendant's 
father  said  he  would  go  for  them,  and  Martin  then  offered 
to  go  for  them  instead  of  his  father  and  was  gone  fifteen 
or  twenty  minutes  when  he  returned  with  the  records. 
The  robbery  had  taken  place  something  like  a  mile  from 
where  they  were,  and  it  was  not  possible  that  the  defend- 
ant could  have  participated  in  the  robbery  at  the  time  it 
occurred. 

The  jury  returned  a  verdict  of  guilty,  and  from  the 
judgment  and  sentence  of  the  court  the  defendant  has 
duly  prosecuted  an  appeal. 

R.  W.  Robhms,  for  appellant. 
L    The  court  erred  in  admitting  improper  and  in- 
competent testimony. 

2.  The  argument  of  the  prosecuting  attorney  was 
improper  and  prejudiciaL    141  Ark.  448-9. 

3.  It  was  error  to  give  instruction  No.  1-A.  The 
court  had  no  right  to  single  out  any  phase  of  the  testi- 
mony and  instruct  the  jury  relative  thereto.  140  Ark 
529.    It  was  an  invasion  of  the  province  of  the  jury. 

4.  There  was  a  fatal  variance  between  the  allega- 
tions in  the  indictment  and  the  proof.  Description  of 
the  property  in  an  indictment  for  robbery  is  required  to 
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be  as  specific  as  in  larceny.  100  CaL  437.  The  indict- 
ment did  not  allege  that  the  money  taken  was  gold,  silver 
or  paper  money,  nor  the  denomination.  The  property 
taken  must  be  described  with  such  particularity  that  de- 
fendant may  know  of  what  he  is  accused.  C.  &  M.  Digest, 
§  2506;  18  A.  &  E.  Enc.  Law  1220^1.  When  a  particular 
description  of  the  property  taken  is  given,  or  where  it  is 
described  as  unknown  to  tiie  grand  jury,  the  proof  must 
support  the  allegations  or  the  variance  is  fatal.  18  Enc. 
PL  &  Pr.  122;  115  Ala.  83;  5  Mont.  565. 

5.  There  was  no  corroboration  of  the  testimony  of 
Stephens,  the  accomplice.  218  S.  W.  197;  50  Ark.  534; 
36  Id.  117. 

6.  The  verdict  is  contrary  to  the  evidence  and  the 
testimony  of  the  accomplice  was  uncorroborated.    Supra. 

J.  8.  TJtley,  Attorney  General,  and  Elbert  Oodtvin 
and  W.  T.  Hammock,  Aissistants,  for  appellee. 

1.  Where  there  is  serious  doubt  in  the  law  as  to 
whether  certain  proof  is  or  not  permissible,  the  safe  rule 
is  to  permit  it  to  go  to  the  jury.  10  E.  C.  L.,  p.  862;  92 
Ark.  728. 

2.  The  remarks  of  the  prosecuting  attorney  were 
not  improper  nor  prejudicial,  nor  did  they  transcend  the 
bounds  of  legitimate  argument  58  Ark.  368 ;  lb.  473 ;  71 
Id.  623;  81  Id.  173;  94  Id.  514;  95  Id.  321;  100  Id.  232. 

3.  There  was  no  error  in  the  instruction  complained 
of.  The  defense  was  an  alibi,  and  the  burden  was  on  de- 
fendant to  establish  it.  Ha/ivthorne  v.  State,  135  Ark. 
247.  Taking  the  instructions  all  together,  they  state  the 
law,  and  the  case  was  fairly  submitted  to  the  jury.  59 
Ark.  422;  58  7ef.  353. 

4.  There  was  no  variance  between  the  allegation  in 
the  indictment  and  proof.  C.  &  M.  Dig.,  §  2410,  3014; 
4  Words  &  Phrases,  3146;  83  Ala.  51.  Greenback  is  the 
popular  and  almost  universal  and  exclusive  name  applied 
to  United  States  paper  notes.  4  Words  &  Phrases,  3165 ; 
23  Ind.  21-3;  2  Ga.  App.  633;  72  S.  E.  518;  43  Iowa  418. 
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5.  No  error  in  giving  instmctioiL  1-A.  Stephens 
was  an  aooomplioe^  and  Ms  testimony  was  sufficiently  cor- 
roborated. 36  Ark.  117 ;  50  Id.  534 ;  97  Id.  92.  Whether 
a  witnem  is  an  aecomplioe  or  not  is  a  mixed  question  of 
law  and  fact  for  a  jury,  and  their  finding  is  conclusive. 

51  Ark.  115 ;  Ih.  189.    Corroboration  is  sufficient  if  shown 
by  circwnstances  oonnectiug  defendant  with  the  crime. 

52  Ark.  180;  1  Ena  of  Ev.,  p.  108. 

6.  The  evidence  f nlly  sustains  the  verdict. 

Habt,  J.  (after  stating  the  facts).  It  is  earnestly 
insisted  by  counsel  for  the  defendant  that  there  was  not 
sufficient  corroboration  of  the  testimony  of  Glenn  Ste- 
phens to  warrant  the  jury  in  finding  a  verdict  of  guilty. 
According  to  Stephens '  own  testimony,  he  was  an  accom- 
plice, and  the  statutory  requirement  is  that  the  testi- 
mony of  an  accomplice  shall  be  corroborated  by  other 
evidence  tending  to  connect  the  defendant  with  the  com- 
mission of  the  crime  and  the  corroboration  is  not  suffi- 
cient if  it  merely  shows  that  the  offense  has  been  com- 
mitted and  the  circumstances  of  it.  Cook  v.  State,  109 
Ark.  384,  and  Polk  v.  State,  36  Ark.  117. 

It  can  not  be  said  that  the  conviction  of  the  defend- 
ant rested  entirely  upon  the  evidence  of  Glenn  Stephens, 
the  accomplice.  There  is  other  evidence  tending  to  con- 
nect the  defendant  with  the  commission  of  tlie  crime. 
The  corroboration  need  only  be  of  a  character  and  qual- 
ity which  tends  to  prove  the  defendant's  guilt  by  connect- 
ing him  with  the  crime.  The  testimony  on  the  part  of 
the  State  tends  to  show  that  Glenn  Stephens,  and  the 
defendant  had  been  seen  together  returning  from  Little 
Rock  on  the  Sunday  night  before  the  robbery  occurred 
on  Tuesday  night.  Stephens  testified  that  they  began 
planning  to  commit  a  robbery  on  that  occasion.  The 
prosecuting  witness  testified  that  the  man  who  robbed 
him  weighed  about  120  pounds  and  was  of  the  build  of 
the  defendant.  He  said  that  the  robber  had  on  tight- 
legged  pants  and  a  cap  with  a  long  bill  on  it.  This  tal- 
lies with  the  way  Stephens  described  the  defendant's 
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dress  on  that  night.  The  night  was  dark,  and  the  wit- 
ness' description  of  the  robber  tallies  with  the  appear- 
ance of  the  defendant  and  the  way  he  was  dressed,  and 
this,  together  with  the  apparent  intimacy  between  the 
accomplice  and  the  defendant,  was  sufficient  corrobora- 
tion of  the  testimony  of  the  former.  Brown  v.  State, 
143  Ark.  523. 

The  next  assignment  of  error  is  that  there  was  a  va- 
riance between  the  allegations  of  the  indictment  with  re- 
gard to  the  description  of  the  property  taken  and  the 
proof  in  the  case.  The  indictment  alleged  that  the  de- 
fendant ''did  rob  the  said  Garland  Dickens  of  $98.28, 
good  and  lawful  money  of  the  Government  of  the  United 
States  of  America."  Garland  Dickens  testified  that  he 
was  robbed  of  $95  in  greenbacks  and  $3.28  in  silver.  The 
tenn  greenback  is  the  common  name  applied  to  almost 
all  United  States  treasury  notes  and  not  applied  to  any 
particular  kind  of  paper  currency.  It  is  the  popular 
name  applied  to  all  United  States  Government  notes,  and 
this  court  has  held  that  where  the  subject  of  the  robbery 
charged  is  lawfnl  money  of  the  United  States,  the  charge 
is  supported  by  proof  that  it  is  the  ordinary  circulated 
medium  of  the  country  called  greenbacks  that  was  taken. 
Jenkins  v.  State,  131  Ark.  312,  and  Cook  v.  State,  130 
Ark.  90. 

The  defense  in  this  case  is  an  alibi,  and  it  is  ear- 
nestly insisted  by  counsel  for  the  defendant  that  the  conrt 
erred  in  instructing  the  jury  on  this  phase  of  the  case. 
The  court  first  gave  the  jury  the  following  instruction : 

''One  of  the  defenses  relied  upon  in  this  case,  gen- 
tlemen of  the  jury,  is  an  alibi.  To  use  plain  and  simple 
English  means  that  the  defendant  pleads  that  he  was  not 
at  the  place  where  the  alleged  robbery  is  charged  to  have 
been  committed.  Upon  the  question  of  alibi,  you  are  in- 
structed that  the  burden  of  establishing  an  alibi  in  a 
criminal  prosecution  rests  upon  the  accused,  and  in  order 
to  maintain  it  he  is  bound  to  establish  in  its  support 
such  facts  and  circumstances  as  are  sufficient  when  con- 
sidered with  all  other  evidence  in  the  case  to  create  in  the 
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minds  of  the  jury  a  reasonable  doubt,  not  an  imaginary, 
speculative  or  captious  doubt,  but  a  reasonable  doubt  of 
the  truth  of  the  charge  against  him. 

*' And  you  are  further  instructed  that  an  alibi  is  suffi- 
ciently established  if  the  proof  in  support  of  such  alibi, 
considered  with  and  taken  in  connection  with  all  other 
testimony  in  the  case,  creates  such  a  probability  of  its 
own  truth  as  to  engender  a  reasonable  doubt  of  the  truth 
of  the  diarge  or  the  guilt  of  the  accused  of  the  specific 
crime  of  robbery.*' 

Continuing  over  the  objections  of  the  defendant,  the 
court  gave  to  the  jury  the  following: 

**No,  1-A.  And  you  are  further  instructed,  in  order 
for  such  alibi  to  be  effective,  it  must  explain  the  where- 
abouts of  the  defendant  at  the  time  the  alleged  robbery 
is  claimed  to  have  been  committed ;  and  if,  after  a  careful 
consideration  of  all  the  testimony  in  support  of  an  alibi, 
that  the  whereabouts  of  the  defendant  are  unexplained 
for  such  period  of  time  as  would  be  reasonably  required 
to  commit  the  alleged  crime,  then  you  should  not  consider 
any  testimony  in  support  of  such  alibi.'' 

The  last  instruction  was  objected  to  by  the  defendant 
for  the  reason  that  it  invades  the  province  of  the  jury  and 
singles  out  certain  testimony.  The  defendant  duly  ex- 
cepted to  the  action  of  the  court  in  overruling  his  objec- 
tion to  the  instruction. 

The  purpose  of  an  instruction  in  regard  to  an  alibi 
where  that  defense  is  interposed  is  that  the  jury  may  be 
told  in  plain  terms  that  if,  upon  a  full  consideration  of 
the  evidence  adduced  to  prove  an  alibi  in  connection  with 
the  other  evidence  they  entertain  a  reasonable  doubt  of 
the  defendant's  guilt,  they  should  acquit  him.  Blanken- 
ship  V.  State,  55  Ark.  244 ;  WoocUa/nd  v.  State,  110  Ark. 
15,  and  Joiner  v.  State,  113  Ark.  112. 

The  first  part  of  instruction  No.  1-A  was  correct  in 
telling  the  jury  that,  in  order  to  render  an  alibi  effective 
as  a  defense,  it  must  cover  the  period  of  time  during 
which  the  offense  is  shown  to  have  been  committed,  so  as 
to  preclude  the  defendant's  presence  at  the  time  and  place 
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of  its  commission.  The  vice  of  the  instruction,  how- 
ever,  is  in  the  latter  part  where  it,  in  effect,  tells  the  jury 
that  if  the  evidence  in  support  of  the  alibi  does  not  ex- 
plain the  whereabouts  of  the  defendant  for  the  period  of 
time  covered  in  the  commission  of  the  crime,  the  jury 
should  not  consider  any  testimony  in  support  of  the  alibi. 
This  was  wrong.  The  proof  of  an  alibi  is  as  much  a 
denial  of  the  crime  as  any  other  defense,  and  proof  tend- 
ing to  establish  it,  though  not  complete,  may,  neverthe- 
less, with  the  other  facts  of  the  case,  raise  doubt  enough 
to  produce  an  acquittal.  Evidence  of  an  alibi,  though 
insufficient  of  itself  to  establish  that  defense,  should  not 
be  excluded  from  the  consideration  of  the  jury.  While 
such  testimony  may  not  establish  a  perfect  alibi,  and 
though  it  may  not  cover  the  entire  time  during  which  the 
crime  may  be  shown  to  have  been  conmditted,  or  so  much 
as  to  render  it  impossible  that  the  defendant  could  have 
conunitted  the  offense,  yet  it  may  be  considered  by  the 
jury  in  connection  with  the  other  evidence,  and  if,  when 
so  considered,  it  raises  a  reasonable  doubt  that  the  de- 
fendant committed  the  crime,  it  is  the  duty  of  the  jury 
to  acquit.  The  instruction  as  given  invaded  the  province 
of  the  jury.  The  defendant  had  only  to  raise  in  the 
minds  of  the  jury  a  reasonable  doubt  of  his  guilt  spring- 
ing out  of  all  the  evidence  in  the  case,  and  the  court  erred 
in  telling  the  jury,  in  effect,  that  it  should  not  consider 
any  of  the  testimony  in  support  of  the  alibi  unless  the 
evidence  on  that  point  explained  the  whereabouts  of  the 
defendant  during  the  whole  period  of  the  time  during 
which  the  offense  was  conmditted. 

This  is  the  effect  of  our  decision  in  Wells  v.  State, 
102  Ark.  627.  There  the  court  disapproved  an  instruc- 
tion which  told  the  jury  that,  unless  they  found  from  the 
evidence  that  the  defendant  had  established  an  alibi,  it 
was  their  duty  to  convict  him.  The  instruction  should 
have  been  that,  if  the  proof  of  the  alibi  in  connection  with 
the  other  evidence  was  sufficient  to  raise  in  the  minds  of 
the  jury  a  reasonable  doubt  as  to  the  defendant's  guilt, 
then  it  was  their  duty  to  acquit. 
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While  the  instruction  in  the  present  case  does  not  tell 
the  jury  that,  unless  it  should  find  from  the  evidence  that 
the  defendant  has  established  an  alibi,  it  will  find  him 
guilty,  it  does  tell  the  jury  that  if  the  evidence  of  an  alibi 
does  not  cover  the  whole  period  of  time  during  whidi 
the  crime  was  committed,  the  jury  should  not  consider 
any  of  it.  The  difference  is  in  degree  merely,  and  clearly 
invades  the  province  of  the  jury.  If  it  is  the  duty  of  the 
jury  to  acquit  the  defendant  if  the  evidence  upon  the 
subject  of  an  alibi  in  connection  with  the  other  evidence 
in  the  case  raises  a  doubt  as  to  his  guilt,  then  it  is  mani- 
festly prejudicial  to  his  interests  to  tell  ^  the  jury  not  to 
consider  any  evidence  on  the  subject  of  an  alibi  unless  it 
covers  the  whole  period  of  time  during  which  the  offense 
was  conmiitted.  Although  the  evidence  might  not  es- 
tablish a  perfect  alibi,  the  jury  had  a  right  to  consider 
it  with  the  other  evidence  in  the  case ;  and,  if  from  all  the 
evidence  together  a  reasonable  doubt  of  the  defendant's 
guilt  is  raised,  there  should  be  an  acquittal. 

The  court  erred  in  telling  the  jury  the  defendant 
must  produce  sufficient  evidence  to  establish  his  alibi,  or 
else  the  jury  should  not  consider  any  of  the  evidence  on 
this  point. 

The  defendant  also  assigns  as  error  certain  remarks 
of  the  prosecuting  attorney  and  also  an  alleged  error  of 
the  court  admitting  certain  testimony  out  of  its  order. 
These  alleged  errors  are  not  likely  to  occur  on  a  new 
trial  of  the  case,  and  for  that  reason  we  will  not  deter- 
mine them. 

For  the  error  in  giving  instruction  No.  1-A,  the 
judgment  must  be  reversed  and  the  cause  remanded  for 
a  new  trial. 
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Home  Mutual  Benefit  Association  v.  Kellxr. 
Opinion  delivered  April  25, 1921. 


L  iNsmuNGB-^^iNSUBAMiB  iNTBlBST."— An  insurable  intefett  in  the 
life  of  axKyther  ii  tach  an  interest  arising  from  the  relations  of 
the  party  obtaining  the  insurance,  either  as  creditor,  or  as  surety 
for  the  assured,  or  from  the  ties  of  blood  or  marriage  to  him,  as 
win  Justify  a  reasonable  expectation  of  advantage  or  benefit  from 
the  eontinaance  of  his  life. 

2.  iNSUBANCfr— ^^SUBABU  nrttufft.'^—A  son-in-law  has  no  insur- 
able fatterest  in  the  life  of  his  father-in-law  by  reason  of  the  rela- 
tionship merely,  nor  because  the  father-in-law  had  loaned  him 
money,  and  was  kindly  disposed  toward  him. 

8.  Insurance— STATUTE  consthusd. — Orawfoi^d  it  Moses*  Dig.,  § 
6068,  pertaining  to  the  regulation  and  incorporation  of  fraftemal 
benefit  societies  has  no  application  to  mutual  benefit  societies  hay- 
ing no  lodge  system  of  government. 

Appeal  frona  Polk  Circuit  Court;  James  8.  Steel, 
Judge  J  reversed. 

STATEMENT  OP  FACTS. 

I.  T.  Keller  sued  the  Home  Mutual  Benefit  Associa- 
tion to  recover  on  two  benefit  certificates  issued  by  the 
association  at  his  application  upon  the  life  of  B.  W. 
Moore. 

The  Home  Mutual  Benefit  Association  was  incorpo- 
rated under  the  laws  of  the  State  of  Arkansas  for  the 
purpose  of  conducting  a  life  and  accident  insurance  busi- 
ness in  this  State.  I.  T.  Keller  applied  to  the  Home 
Mutual  Benefit  Association  to  issue  two  benefit  certifi- 
cates to  him  as  the  beneficiary  upon  the  life  of  E.  W. 
Moore,  and  they  issued  in  the  sum  of  $1,000  each,  on  the 
4th  day  of  May,  1915.  At  the  time  E.  W.  Moore  re- 
sided with  I.  T.  Keller,  who  had  married  his  daughter, 
and  had  one  child  by  her.  E.  W.  Moore  owned  the 
farm  on  which  they  resided,  and  Keller  cultivated  the 
land  for  a  part  of  the  crop.  Two  years  later  Keller 
moved  to  town  and  borrowed  $1,000  from  Moore  with 
which  to  run  a  garage.  Moore  moved  to  town  and  lived 
with  Keller  for  a  while.  Subsequently  he  married  again 
and  died  on  the  14th  day  of  May,  1920.    After  he  mar-i 
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ried  the  second  time  Moore  said  to  his  wife  that  he  had 
loaned  Keller  $1,000,  and  that  the  latter  had  been  as  good 
to  him  as  if  he  had  been  his  own  son.  Moore  was  very 
much  attached  to  his  grandson,  who  was  the  son  of  his 
daughter  and  Keller.  After  Moore  died  Keller  paid  to 
his  estate  $1,000  which  he  had  borrowed  from  him.  Kel- 
ler took  out  the  policy  as  a  good  investment  because 
Moore  was  about  sixty  years  of  age  and  resided  with 
Keller  at  the  time  the  latter  took  out  the  insurance. 

The  jury  returned  a  verdict  for  the  plaintiff,  and 
from  the  judgment  rendered  the  defendant  has  appealed. 

Norwood  A  Alley,  for  appellant. 

1.  Keller  had  no  insurable  interest  in  the  life  of 
Moore,  and  a  verdiot  should  have  been  directed  for  de- 
fendant. 132  Ark.  461.  The  mere  fact  that  he  is  the  son- 
in-law  does  not  give  him  an  insurable  interest.  98  ArL 
52;  132  Id.  458;  35  L.  B.  A.  692;  14  E.  C.  L.  97-8;  33  L.  B. 
A.  (N.  S.)  941. 

2.  The  court  erred  in  its  instructions  given  and  re- 
fused. 

Pole  McPhetridgey  for  appellee. 

Keller  has  an  insurable  interest  in  Moore.  Appel- 
lee was  living  with  the  insured  and  was  a  son-in-law  and 
treated  as  a  son  and  had  an  interest  in  Moore's  life,  and 
would  derive  more  benefit  from  his  life  than  his  death. 
154  Penn.  St.  99;  26  AtL  253;  83  S.  E.  1045;  1  Bacon  on 
life  &  Aoc  Ins,  (4  ed.),  §  296;  Id.  300;  104  U.  S.  779.  A 
primary  interest  is  not  required,  8  Elliott  on  Cont.,  § 
4068;  172  Ky.  444.  98  Ark.  52,  nor  132  Ark.  458  are  in 
point.  Act  No.  462,  Acts  1917,  defines  those  who  have 
an  insurable  interest,  and  there  is  no  error  in  the  instruc- 
tions.   The  testimony  and  the  law  sustain  the  verdict. 

Habt,  J.  (after  stating  the  facts).  The  defense  of 
tiie  insurance  company  to  the  suit  is  that  Keller  did  not 
have  an  insurable  interest  in  the  life  of  Moore,  and  on 
this  account  the  policy  is  void.  Hence  it  is  earnestly  in- 
sisted by  counsel  for  the  defendant  that  the  court  erred 
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in  not  directing  a  verdict  in  its  favor,  and  in  this  conten- 
tion we  think  counsel  are  correct. 

What  constitntes  an  insurable  interest  in  the  life 
of  another  is  clearly  stated  in  Wamack  v.  Davis,  104  U. 
S.  775,  as  follows  : 

**It  is  not  easy  to  define  with  precision  what  will  in 
all  cases  constitute  an  insurable  interest,  so  as  to  take 
the  contract  out  of  the  class  of  wager  policies.  It  may 
be  stated  generally,  however,  to  be  such  an  interest  aris- 
ing from  the  relations  of  the  party  obtaining  the  insur- 
ance, either  as  creditor  or  of  surety  for  the  assured,  or 
from  the  ties  of  blood  or  marriage  to  him,  as  will  justify 
a  reasonable  expectation  of  advantage  or  benefit  from 
the  continuance  of  his  life.  It  is  not  necessary  that  the 
expectation  of  advantage  or  benefit  should  be  always  ca- 
pable of  pecuniary  estimation,  for  a  parent  has  an  insur- 
able interest  in  the  life  of  his  child,  and  a  child  in  the 
life  of  his  parent,  a  husband  in  the  life  of  his  wife  and 
a  wife  in  the  life  of  her  husband.  The  natural  affection 
in  cases  of  this  kind  is  considered  as  more  powerful,  as 
operating  more  efficaciously,  to  protect  the  life  of  the  in- 
sured, than  any  other  consideration.  But  in  all  cases 
there  must  be  a  reasonable  ground,  founded  upon  the  re- 
lations of  the  parties  to  each  other,  either  pecuniary  or  of 
blood  or  of  affinity  to  expect  some  benefit  or  advantage 
from  the  continuance  of  the  life  of  the  assured,  other- 
wise the  contract  is  a  mere  wager  by  which  the  party 
taking  the  policy  is  directly  interested  in  the  early  death 
of  the  assured.** 

The  rule  there  announced  has  been  approved  by  this 
court.  McRae  v.  Warmack,  98  Ark.  52,  and  Cotton  v. 
MuPual  Aid  Union,  132  Ark.  458.  It  is  generally  held 
that  the  connection  between  son-in-law  and  father-in-law 
is  not  sufficient  to  create  an  insurable  interest  in  the  lat- 
ter in  favor  of  the  former.  Crismond's  Admx.  v.  Jones, 
83  S.  E.  (Va.),  1045;  Ann.  Cas.  1917  C,  155  and  note; 
Rombach  v.  Piedmont  &  Arlington  Life  Lns.  Co.,  35  La. 
Ann.  233,  48  Am.  Repts.  239,  and  Shea  v.  Massaclmsetts 
Benefit  Assn.  (Mass.),  39  Am.  St.  Repts.  475, 
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In  the  present  case  Keller  procured  the  Home  Mu- 
tual Benefit  Association  to  issue  the  two  benefit  certifi- 
cates sued  on  to  him  upon  the  life  of  E.  W.  Moore,  his 
father-in-law.  Keller  kept  the  assessments  paid  imtil 
Moore  died.  Keller  had  no  pecuniary  interest  in  the 
continuation  of  the  life  of  Moore.  Moore  was  under  no 
obligation,  legal  or  moral,  to  support  Keller  or  his  fam- 
ily. The  benefit  certificates  sued  on  were  wager  poli- 
cies, and  therefore  void  as  against  public  policy.  The 
mere  fact  that  Moore  lent  Keller  money  and  was  willing 
to  lend  him  more,  coupled  with  the  fact  that  he  was 
kindly  disposed  toward  him,  can  be  said  in  no  sense  to 
take  the  case  out  of  the  rule  that  Keller  was  speculating 
on  the  hazard  of  a  life  in  which  he  had  no  interest.  The 
facts  in  the  record  of  the  present  case  show  conclusively 
that  Keller  could  have  no  expectation  of  advantage  or 
benefit  in  the  life  of  Moore,  and  the  court  erred  in  not  in- 
structing the  jury  that  the  benefit  certificates  sued  on 
were  wagering  contracts  and  not  enforceable  in  law. 

Again  it  is  sought  to  uphold  the  judgment  upon  the 
authority  of  the  act  of  1917,  pertaining  to  the  regulation 
and  incorporation  of  fraternal  benefit  societies.  Craw- 
ford &  Moses'  Digest,  §  6068.  That  act  has  no  application 
to  the  present  case.  By  its  terms  it  applies  to  .mutual  ben- 
efit societies  having  a  lodge  system  with  a  ritualistic 
form  of  work,  and  does  not  purport  to  apply  to  a  mutual 
benefit  association  having  no  lodge  system  of  govern- 
ment as  in  the  present  case.  Acree  v.  Whitley,  136 
Ark.  149. 

It  follows  that  the  court  erred  in  not  directing  a  ver- 
dict for  the  defendant.  Inasmuch  as  the  case  has  been 
fully  developed,  the  judgment  will  be  reversed,  and  the 
cause  of  action  dismissed. 
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NUNBB  V.  COYLB. 

Opinion  delivered  April  25,  1921. 

L      HlOHWAT»— ▲UTHQUTY  W  OOMMISSIONBS  TO   GKANOi   BOUn.— 

Comzniasioiiers  of  a  road  improvamant  distriet  creatad  under  Acts 
1915»  p.  1400,  were  not  authorized  to  change  the  route  so  as  to 
construct  a  new  road  for  a  distance  of  8H  miles  where  the  county 
court  had  not  established  the  new  road,  nor  the  property  owners 
of  the  district  consented  to  the  change. 
2.  Highways— CHANGE  or  boutb— istopfbl.— A  landowner  in  a  high- 
way improvonent  district  created  under  Acts  1916,  p.  1400,  was 
not  estopped  from  questioning  the  right  of  the  commissioners  to 
make  a  material  change  in  the  route  of  the  road  for  8H  miles  by 
reason  of  the  fact  that  he  signed  a  petition  for  the  district  in 
which  he  agreed  to  any  change  that  might  thereafter  be  made  by 
the  court  or  the  commissioners. 

Appeal  from  Polk  Chancery  Court;  James  D.  Sha- 
ver, Chancellor;  reversed. 

Lake  <&  Lake,  for  appellant. 

1.  The  conmiisfidoners  of  district  organized  tinder 
act  338,  Acts  1915,  had  no  authority  to  change  the  location 
of  the  public  roacL  The  change  can  only  be  made  by  the 
county  court.  Art.  28,  §  7,  Constitution  1874;  act  No. 
338,  Acts  1915;  138  Ark.  549;  139  Id.  277;  89  Id.  513;  118 
Id.  294;  92  Id.  93 ;  91  Id.  274. 

2.  The  pr(q30sed  change  in  the  route  of  the  road  is 
the  adoption  of  a  new  route,  and  only  the  county  road  can 
do  this.    133  Ark.  491;  135  M  102. 

Norwood  &  AUey,  for  appellees. 

The  route  of  the  road  is  not  changed  at  all.  It  was 
impracticable  to  stay  with  the  old  road,  and  the  petition 
authorized  the  change.  The  court  so  found,  and  ^e  find- 
ing will  not  be  disturbed  unless  clearly  against  the  pre- 
ponderance of  the  evidence.  71  Ark.  643 ;  86  Id.  622.  The 
facts  are  conclusive,  and  the  findings  of  the  chancellor 
could  not  be  other  than  they  were.  The  purpose  of  the 
order  of  the  county  court  was  to  improve  the  road 
through  the  district  ** along''  the  public  road,  etc.  As  to 
definition  of*  along/'  see  1  Words  &  Phrases,  p.  251.  The 
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judgment  below  is  sustained  by  the  evidence,  and  the  law 
as  laid  down  by  this  court  in  a  long  line  of  decisions  was 
followed.  The  commissioners  did  not  exceed  their  au- 
thority given  under  the  act.  123  Ark.  205  does  not  bear 
on  this  case.  See  133  Ark.  491;  135  Id.  102.  The  com- 
missioners acted  within  their  authority.  142  Ark.  509. 
The  decree  is  sustained  by  our  decisions  construing  the 
Alexander  Eoad  Law. 

Smith,  J.  Appellant,  who  was  the  plaintiff  below, 
is  a  landowner  in  Eoad  Improvement  District  No.  1  of 
Polk  County.  This  district  was  organized  on  the  petition 
of  the  landowners  under  act  338  of  the  Acts  of  1915, 
page  1400.  This  suit  was  brought  to  enjoin  the  commis- 
sioners and  the  contractor  from  proceeding  with  the  con- 
struction of  the  road  along  the  route  selected  by  them. 
Upon  final  hearing  a  temporary  restraining  order  which 
had  been  issued  was  dissolved  and  the  suit  dismissed  for 
want  of  equity ;  and  this  appeal  is  from  that  decree. 

The  proposed  improvement  extends  north  and  south 
almost  entirely  across  Polk  County  for  a  distance  of 
fifty  miles,  and  throughout  its  course  practically  parallels 
the  Kansas  City  Southern  Railroad.  The  petition  for 
the  improvement  gave  the  termini  of  the  road  and  named 
the  various  towns  and  villages  through  which  the  pro- 
posed improvement  would  run.  The  prayer  of  the  pe- 
tition was  granted  by  the  county  court,  and  the  construc- 
tion of  the  proposed  improvement  was  ordered. 

It  was  alleged,  and  shown  by  the  testimony,  that  the 
public  road  between  Wickes  and  Grannis  crosses  the 
Kansas  City  Southern  Railroad  to  the  west  at  a  point 
approximately  one  mile  south  of  Wickes,  and  runs  in  a 
southerly  direction  along  the  railroad  to  a  point  at  Gran- 
nis, where  it  again  crosses  the  railroad  to  the  east.  The 
distance  between  the  two  points  is  estimated  to  be  three 
and  one-half  miles.  The  commissioners,  on  the  recom- 
mendation of  the  engineer,  selected  a  new  route  for  this 
three  and  one-half  miles  along  the  east  side  of  the  rail- 
road.   The  purpose  of  this  change  was  to  eliminate  two 
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grade  crossings  of  the  railroad  and  to  lesson  the  cost  of 
construction.  The  testimony  on  the  question  of  de- 
creased cost  is  conflicting ;  but  the  court  found  that  there 
would  be  a  saving  of  nine  thousand  dollars;  and  we  are 
unable  to  say  that  that  finding  is  against  the  preponder- 
ance of  the  testimony. 

The  proposed  change  shifts  the  road  to  the  opposite 
side  of  the  railroad  from  a  quarter  to  a  half  mile  for  a 
distance  of  three  and  one-half  miles;  and  it  is  admitted 
that  there  is  no  public  road  along  the  route  selected  by 
the  commissioners,  and  that  no  order  of  the  county  court 
has  ever  been  made  opening  up  this  new  road  and  au- 
thorizing this  change.  The  only  public  road  between  the 
two  points  between  which  the  change  was  made  runs 
along  the  west  side  of  the  railroad. 

The  petition  for  the  district,  after  defining  the  gen- 
eral course  of  the  road,,  contains  the  following  recital : 
''Your  petitioners  agree  to  any  changes  that  may  here- 
after be  made  by  the  court  or  the  commissioners  of  the 
district  in  the  line  of  said  road,  provided  that  the  general 
purpose  of  securing  an  improved  highway  between  the 
termini  mentioned  is  retained.'^ 

Appellant  was  among  the  property  owners  who 
signed  the  petition. 

The  court  below  made  the  following  finding  of  fact : 
•'That  the  entire  road,  when  completed,  extends  north 
and  south  along  the  line  of  the  Kansas  City  Southern 
"Railroad ;  that  the  old  roadbed,  along  which  this  improve- 
ment is  being  made,  passes  through  a  rough,  hilly  coun- 
try for  much  of  the  way,  and  the  old  roadbed  is  very 
crooked,  and  to  remain  in  the  old  road  would  be  imprac- 
tical, and  of  more  expense,  and  there  could  not  be  con- 
structed as  good  road  by  so  doing,  and  that  some  changes 
tn  actual  location  is  necessary  and  for  the  better,  and 
that  the  change  complained  of  is  a  change  that  should  be 
made,  and  to  do  so  is  a  saving  instead  of  an  expense.'' 

In  defense  of  this  finding  and  the  decree  thereon,  it  is 
insisted  that  the  act  under  which  the  district  was  created 
conferred  the  authority  to  make  such  a  change  as  was 
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here  made,  and  that  if  this  is  not  true  appellant  is 
estopped  from  raising  the  question,  inasmuch  as  he  had 
consented  in  advance  to  changes  in  the  route  of  the  road 
by  signing  the  petition. 

The  decree  in  this  cause  must  be  reversed.  In  the 
first  place,  no  order  of  the  county  court  was  obtained 
laying  out  the  three  and  one-half  miles  of  new  road.  We 
have  many  times  said  that  new  roads  could  not  be  estab- 
lished and  the  burden  of  their  maintenance  imposed  on 
the  county  except  by  the  order  of  the  county  court.  It 
is  true  we  have  also  held  that  established  public  roads 
might  be  improved  whether  the  county  court  had  so  or- 
dered or  not.  And  these  holdings  are  not  in  conflict. 
In  improving  an  established  road  the  burdens  of  the 
county  as  a  governmental  unit  are  not  increased.  Those 
who  assume  this  burden  become  the  allies  of  the  county 
court,  as  was  said  bv  Judge  Battle  in  the  case  of  Park- 
view Land  Co.  v.  Road  Imp.  Dist.  No.  1,  92  Ark.  93. 

Here  there  is  a  laying  out  of  an  entirely  new  road 
for  a  distance  of  three  and  one-half  miles ;  and  that  can 
be  done  only  when  the  county  court  has  so  ordered. 
Rd.  Imp.  Dist.  No.  1  v.  Glover,  89  Ark.  513;  Sallee  v. 
Dalton,  138  Ark.  549. 

We  do  not  mean  to  hold  that  the  county  court  could 
make  an  order  in  the  instant  case  changing  the  road. 
We  do  hold  that  the  change  could  not  be  made  without 
the  order  of  the  county  court ;  but  the  proposed  change  * 
can  not  be  made  even  with  the  approval  of  the  county 
court  because  the  property  owners  have  not  thereunto 
consented. 

The  case  of  Pritchett  v.  Road  Imp.  Dist.  No.  3  of 
Poinsett  County,  142  Ark.  509,  is  decisive  of  the  question 
stated.  We  have  here  a  proposed  change  of  route,  and 
not  a  question  of  laterals  or  extensions,  and  the  change 
proposed  is  one  which  has  not  received  the  precedent 
approval  of  the  county  court.  In  the  Pritchett  case, 
supra,  the  approval  of  the  court  had  been  previously  ob- 
tained ;  but,  notwithstanding  that  fact,  in  holding  against 
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the  authority  of  the  commissioners  to  change  the  route 
we  said : 

**The  further  question  is  then  presented  whether  or 
not  the  changes  in  the  route  are  in  conformity  with  the 
original  plans  or  whether  they  constitute  an  abandon- 
ment of  the  original  route  and  a  change  to  a  wholly  dif- 
ferent route.  There  was,  as  before  stated,  a  change  in 
the  route  by  shifting  it  a  distance  of  one-fourth  of  a 
mile,  running  for  a  distance  of  one  mile.  This  neces- 
sarily constituted  the  adoption  of  a  different  route,  and 
not  merely  a  slight  change  in  conformity  with  the  orig- 
inal route.  It  is  conceded  that  this  change  was  made  for 
the  purpose  of  benefiting  appellants'  lands,  which,  ac- 
cording to  the  judgment  of  the  county  court,  would  not 
have  been  benefited  by  the  original  improvement.  This 
contention  of  counsel  necessarily  implies  a  substantial 
change  in  the  route.  It  is,  in  other  words,  a  substitution 
of  an  entirely  new  route  for  the  one  specified  in  the  orig- 
inal plans  upon  which  the  petition  of  property  owners 
was  based.  That  is  precisely  what  we  held  in  Rayder  v. 
Warrick,  supra,  could  not  be  done.  The  laterals  contem- 
plated by  the  altered  plans  were  authorized  according 
to  the  decision  in  Harris  v.  Wallace,  supra,  but  in  testing 
the  validity  of  the  adoption  of  the  new  plans  we  must 
take  them  as  a  whole,  for  we  are  not  at  liberty  in  this 
proceeding  to  discard  that  which  is  beyond  the  statutory 
authority,  leaving  intact  that  part  which  is  within  the 
limits  of  such  authority."  See,  also,  Phillips  v.  Tyronza 
Imp.  Dist.,  145  Ark.  487. 

The  change  here  proposed  is  greater  than  that  which 
we  held  could  not  be  made  in  the  Pritchett  case,  supra. 
The  proceeding  in  that  case,  as  in  this,  was  under  act 
338,  Acts  1915,  page  1400. 

We  think  appellant  is  not  estopped  by  the  fact  he 
signed  the  petition  from  questioning  the  right  of  the 
commissioners  to  make  the  proposed  change  in  the  route. 

The  paragraph  in  the  petition  quoted  above  con- 
senting to  change  of  route  is  in  the  identical  language 
employed  in  the  case  of  Rayder  v.  Warrick,  133  Ark.  491. 
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In  that  case  the  party  who  sought  to  enjoin  the  change 
of  route  had  not  signed  the  petition.  The  objecting  land- 
owner here  did  sign  the  petition.  But  that  fact  is  not 
of  controlling  importance. 

The  petition  in  any  event  must  be  construed  to  con- 
form to  the  statute  under  which  the  parties  proceeded. 
The  right  to  proceed  is  conferred  by  the  statute,  and  the 
authority  of  those  who  act  for  the  petitioners  is  derived 
from  the  statute.  As  was  said  in  Rayder  v.  Warrick, 
supra,  the  petitioners  have  no  power  to  legislate  or  to 
change  the  meaning  of  a  provision  of  the  statute;  and 
we  must  hold  that  the  language  of  the  petition  did  not 
confer  a  power  in  excess  of  that  granted  by  the  statute. 

The  change  proposed  is  not  one  of  those  minor 
changes  which  perfect  the  general  plan,  and,  as  no  au- 
thority for  the  change  exists,  the  injunction  prayed  for 
should  have  been  granted. 

The  decree  will,  therefore,  be  reversed,  and  the  cause 
remanded  with  directions  to  enter  a  decree  in  accordance 
with  this  opinion. 


Garrison  v.  State. 
Opinion  delivered  April  25,  1921. 

INTOXIGATINO    UQUOBS— INDICTMENT— NAME   OP   FUBCHASEB.— An 

indictment  for  iUegaUy  selling  whiskey  need  not  name  the  per- 
son to  whom  the  alleged  sale  was  made. 

WiTNESSBS  — IMPEACHING  ONE'S  WTTNESS.— Under  Crawford  it 
Moses'  Digest,  §  4186,  prohibiting  a  party  from  impeaching  the 
character  of  a  witness  produced  by  him,  but  aUowing  such  vriU 
ness  to  be  contradicted  with  other  evidence  and  by  showing  that 
he  has  made  statements  different  from  his  present  testhnony,  the 
prosecuting  attorney  can  ask  a  witness  for  the  State,  who  tes- 
tified that  no  sale  of  whiskey  was  made  in  his  presence,  whether 
he  had  not  stated  to  the  prosecuting  attorney  that  morning  that 
he  was  present  when  the  sale  was  made,  and  the  testimony  of  the 
witness,  in  reply  to  such  question,  that  he  made  that  statement, 
was  admissible. 
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8.      CsnONAL   LAW  —  GROSS-KXAMINATION    OF   ACCUSED.— It    was    not 

prejudicial  error  to  permit  the  prosecuting  attorney  to  cross- 
examine  the  accused  as  to  whether  he  had  been  making  whiskey 
for  three  years,  and  whether  the  neighbors  were  getting  tired 
of  his  conduct,  where  accused  answered  both  questions  in  the 
negatiya. 

Appeal  from  Newton  Circuit  Court;  J.  M.  SMnn, 
Judge;  affirmed. 

Ch^/  L.  Trimble,  for  appellant. 

The  indictment  is  insufficient  because  it  does  not  show 
the  name  of  the  purchaser  of  the  whiskey.  13  Ark.  703; 
68  Id.  188;  47  S.  W.  1015.  Only  two  witnesses  testified 
to  the  sale,  and  one  of  these  was  discredited,  and  that 
discredited  fhe^  other,  and  the  verdict  is  not  supported 
by  any  evidence. 

J.  S.  Utley,  Attorney  General,  Elbert  Godwvn  and 
W.  T.  Hammock,  Aasistants,  for  appellee. 

1.  The  indictment  was  not  insufficient  because  it  did 
not  name  the  purchaser  of  the  liquor  (125  Ark.  47),  and 
that  objection  should  be  overruled.  The  law  has  been 
changed.  A  party  may  now  impeach  his  own  witness 
where  it  is  indispensible.    C.  &  M.  Digest,  §  4186. 

If  the  witness  was  impeached,  his  credibility  was  a 

question  for  the  jury,  and  if  believed  by  the  jury  it  was 
sufficient  to  sustain  the  verdict.     36  Ark.  653;  32  Id:  220. 

2.  The  evidence  sustains  the  judgment. 

Humphreys,  J.  Appellant  was  indicted,  tried  and 
convicted  in  the  Newton  Circuit  Court  for  selling  whis- 
key, and,  as  a  punishment  therefor,  sentenced  to  the 
State  penitentiary  for  a  term  of  one  year.  From  that 
judgment  is  this  appeals 

The  indictment  was  assailed  in  the  trial  court  on  the 
ground  that  it  did  not  name  the  person  to  whom  the 
alleged  illegal  sale  of  intoxicating  liquors  was  made. 
Over  the  objection  and  exception  of  appellant,  the  court 
sustained  the  indictment,  and  it  is  contended  that  re- 
versible error  was  conunitted  in  doing  so.    The  conten- 
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tion  is  made  that,  since  the  offense  has  been  raised  to  the 
grade  of  a  felony,  it  is  necessary  to  allege  the  name  of 
the  purchaser  in  the  indictment,  so  as  to  inform  the  ac- 
cused of  the  particular  charge  he  is  called  to  meet.  The 
identical  point  raised  here  was  before  the  court  in  the 
case  of  McNeil  v.  State,  125  Ark.  47,  at  which  time  the 
court  ruled  adversely  to  the  contention  of  appellant.  Ap- 
pellant suggests  that  this  was  not  a  well-considered  case, 
and  should  be  overruled.  Subsequent  consideration  of 
the  rule  announced  in  that  case  convinced  us  of  its  sound- 
ness, and  it  was  reaflSrmed.  Springer  v.  State,  129  Ark. 
106. 

Appellant's  next  insistence  for  reversal  is  that  Ober 
Martin,  a  witness  for  the  State,  was  permitted  to  testify 
contrary  to  the  first  testimony  given  by  him.  Dewey 
Martin,  the  main  prosecuting  witness,  testified  that  he 
bought  whiskey  from  appellant  at  appellant's  home  in 
the  presence  of  Ober  Martin.  When  Ober  Martin  was 
placed  on  the  stand  by  the  State,  he  first  testified  that 
Dewey  Martin  never  purchased  the  whiskey  from  appel- 
lant in  his  presence,  but  that  Dewey  Martin  stopped  at 
appellant's  home,  and,  after  he  came  out,  witness  saw 
him  with  some  whiskey.  Over  the  objection  and  excep- 
tion of  appellant,  the  prosecuting  attorney  was  permitted 
to  ask  Ober  Martin  whether  he  had  not  admitted  to  him, 
in  a  conversation  that  morning,  that  he  was  present  when 
Dewey  Martin  purchased  the  whiskey  from  appellant. 
Ober  Martin  admitted  making  the  statement,  and  then 
testified  that  he  was  present  when  his  cousin,  Dewey 
Martin,  purchased  the  whiskey  from  appellant.  Appel- 
lant insists  that  this  was  an  impeachment  or  contradic- 
tion of  the  State's  own  witness  in  a  manner  contrary  to 
section  4186  of  Crawford  &  Moses'  Digest,  which  is  as 
follows : 

'^The  party  producing  a  witness  is  not  allowed  to 
impeach  his  credit  by  evidence  of  bad  character,  unless 
it  is  a  case  in  which  it  was  indispensable  that  the  party 
should  produce  him;  but  he  may  contradict  him   with 
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other  evidence,  and  by  showing  that  he  has  made  state- 
ments different  from  his  present  testimony/' 

This  statute,  if  applicable  in  criminal  cases,  allows 
the  party  producing  the  witness,  if  surprised  and  preju- 
diced by  the  statement  made,  to  show  that  he  had 
made  a  diflferent  statement  from  his  present  testi- 
mony. Doran  v.  State,  141  Ark.  442.  The  fact  first 
testified  to  by  Ober  Martin  was  a  surprise  and  preju- 
dicial to  the  State.  Therefore,  the  question  propounded 
by  the  prosecuting  attorney  to  the  witnesses  as  to 
whether  he  had  not  made  a  different  statement  was 
clearly  admissible  as  laying  the  foundation  for  a  contra- 
diction, Jonesboro,  Lake  City  <&  East.  Rd.  Co.  v.  Gainer, 
112  Ark.  477.  Of  course,  it  was  unnecessary  to  prove 
the  contradictory  statement  by  other  witnesses  after 
Ober  Martin  admitted  making  a  different  statement  from 
that  to  which  he  had  testified. 

Appellant's  last  insistence  for  reversal  is  that  the 
court,  over  the  objection  and  exception  of  appellant,  per- 
mitted the  prosecuting  attorney  to  cross-examine  him  as 
follows : 

''Q.  Now,  isn't  it  a  fact  that  you  have  been  making 
whiskey  for  three  years? 

'^A.  No,  sir;  I  haven't  made  a  drop  of  whiskey  or 
sold  a  drop  of  whiskey. 

'*Q.  As  a  matter- of  fact,  aren't  people  out  there 
getting  mighty  tired  of  the  way  you  are  doing! 

^'A.     No,  sir;  I  don't.  •  *  *" 

The  appellant  answered  the  questions  in  the  nega- 
tive, so  no  prejudice  resulted  to  him  on  this  account. 

No  error  appearing  in  the  record,  the  judgment  is 
affirmed* 
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AsHMORB  V.  Noble. 
Opinion  delivered  April  25,  1921. 

1.  Landlord  and  tbnant—ubasb  option  construed.— Where  an  <^ 
tion  to  lease  a  building  provided  that  it  should  be  exercisable 
by  notice  in  writing:  at  any  time  within  two  yean  that  the  pres- 
ent tenant  shonld  vacate  the  premises,  provided  that  the  optionee 
must  exercise  the  option  within  ten  days  from  the  date  of  re- 
ceipt of  written  notice  of  vacancy,  the  right  to  exercise  the  <^ 
tion  existed  if  the  occupancy  was  changed  within  the  optionee's 
knowledge  at  any  time  within  two  years  from  the  date  of  the 
option. 

2»  Sfbcific  ferformangb— dblay  in  BZERasiNO  OPTION.— Where  an 
option  to  lease  premises  provided  for  its  exercise  on  the  vacancy 
of  the  building  at  any  time  within  two  years  upon  t^  days'  no- 
tice, and  the  optionee  delayed  for  sixteen  months  after  receiving 
notice  of  a  change  of  occupancy,  relief  by  way  of  specific  per- 
formance will  be  denied. 

Appeal  from  Greene  Chancery  Court;  Archer 
Wheatley,  Chancellor;  aflSrmed. 

B.  P.  Tatflor,  for  appellant. 

1.  1.  A  written  contract  for  the  lease  of  realty  is 
susceptible  of  specific  performance.  25  R.  C.  L.  283.  The 
fact  that  it  is  an  option  does  not  displace  the  right  of 
specific  performance.  A  vendee  is  entitled  to  an  op- 
tion contract.    80  Ark.  209. 

2.  So  far  as  appellant  is  concerned,  there  is  no 
ground  for  distinction  between  Mrs.  Noble  and  her  co- 
defendants.  Her  title  is  the  common  source  of  appel- 
lant's claims  and  those  of  Breckinridge  and  Hays  alike. 
Tenancy  by  the  month  may  be  terminated  upon  thirty 
days'  notice,  in  the  absence  of  a  showing  to  the  contrary 
that  a  different  time  has  been  agreed  upon.  105  Ark.  127. 
Here  there  is  no  such  showing,  and  notice  served  on  Mrs. 
Noble  serves  to  oust  her  codef endants  as  well  as  herself. 

3.  Appellant  is  entitled  to  immediate  possession. 
(1)  The  present  tenants  are  not  standing  upon  a  failure 
of  notice,  and  notice  would  have  been  futile,  as  they  stand 
upon  an  alleged  want  of  any  right  in  appellant  whatever, 
and  (2)  there  is  no  affirmative  proof  that  they  were  not 
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served  with  notice ;  the  presumption  is  that  appellant  per- 
formed his  duty  and  gave  notioe.    25  Ark.  311. 

4.  The  chancellor's  findings  as  to  the  provision  for 
notice  are  clearly  erroneous.  The  proviso  in  the  contract 
was.  for  the  purpose  of  enabling  Mrs.  Noble  to  force 
for  acceptance  or  rejection  of  the  lease  by  Ashmore  and 
to  expedite  his  action  in  that  respect. 

5.  The  chancellor  erred  in  fixing  the  departure  of 
Stutts  as  the  point  from  which  a  reasonable  time  should 
begin  to  run.  Appellant  proceeded  within  a  reasonable 
time  to  ask  specific  performance,  and  the  doctrine  of 
laches  does  not  apply.    103  Ark.  191. 

The  contract  of  the  vendor  in  treating  the  contract 
as  no  longer  binding  fixes  the  point  at  which  begins  the 
reasonable  time  allowed  the  vendee  to  tender  perform- 
ance. 113  Ark.  433;  20  Ore.  265;  12  L.  B.  A.  239-43;  25 
L.  B.  A.  253.  Delay  in  seeking  specific  performance 
works  no  harm  where  there  has  been  continuous  acqui- 
esence  on  both  sides,  but  laches  may  be  imputed  to  one 
seeking  specific  performance  from  the  time  when  the  one 
against  whom  relief  is  sought  has  indicated  by  acts  or 
intentions  to  abandon  the  contract  25  B.  C.  L.  252;  62 
Mich.  15;  28  N.  (W.  744;  9  Tex.  129;  58  Am.  Dec.  136-143. 
See,  also,  Willeston  on  Oont.,  ^  689.  Failure  to  speak  or 
act  when  it  is  one's  duty  to  do  so  amounts  to  action  in- 
ducing postponement  as  effectually  as  any  positive 
statement  might  do.  103  U.  S.  828;  63  Neb.  128;  88 
N.  W.  171.  See,  also,  70  Mich.  517;  38  N.  W.  555-7;  104 
Ga.  157 ;  30  S.  E.  723 ;  3  Tenn.  Bep.  653 ;  57  Mass  224-8. 

Where  one  of  the  parties  to  an  executory  contract  of 
sale  formally  gives  notice  to  the  other  to  comply,  it  is 
fatal  to  his  right  of  rescission  if  he  lacks  good  faith.  126 
Ark.  498. 

5.  Even  if  Mrs.  Noble's  waiver  of  her  right  to  ex- 
pedite action  be  held  not  to  be  a  continuing  one,  appel- 
lant has  discharged  his  obligation.  Mere  lapse  of  time 
is  not  laches.    83  Ark.  154-160. 
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While  courts  of  equity  by  analogy  follow  the  statate 
of  limitations,  the  defense  of  laches  may  be  made  when 
the  lapse  of  time  is  less  than  the  statutory  limitation. 
25  E.  0.  L.  257;  158  Oal.  290;  110  Paa  947;  9  Tex.  129; 
58  Am.  Dec.  136-142;  124  Ark.  244-270;  15  E.  C.  L.  1125. 

Where  a  contract  has  been  partially  performed  and 
one  makes  defanlt,  the  other  has  a  choice  of  remedies; 
he  may  rescind  or  affirm,  but  can  not  do  both.  If  he  re- 
scinds, he  must  return  the  value  received.  72  Ark. 
359-64. 

No  discretion  remains  in  this  case  to  refuse  specific 
performance.  The  contract  was  freely  entered  into  for 
a  valuable  consideration  paid,  and  it  is  fair  and  just  in 
aU  its  provisions  and  specific  performance  should  be  de- 
creed. 16  Ark.  340;  140  Id.  384;  Pom,,  Eq.  Jur.  (3  ed.), 
§1404. 

M.  P.  Huddleston,  R,  E.  Fuhr  and  J.  M.  Futrell,  for 
appellees. 

1.  An  option  is  not  a  sale,  but  only  an  offer  to  sell 
within  a  limited  time,  and  must  be  accepted  or  rejected 
within  such  time.  No  notice  to  Ashmore  was  necessary, 
as  no  occasion  arose  for  same. 

2.  It  is  unnecessary  to  discuss  the  questions  of  law 
raised  by  appellant,  as  appellant  had  a  full  and  adequate 
remedy  at  law. 

3.  No  notice  was  necessary  to  be  given,  as  the  par- 
ties had  actual  knowledge.  WiUeston  on  Contracts,  §  57. 
The  house  was  unoccupied  and  vacant,  and  notice  was  un- 
necessary and  no  rights  accrued  to  appellant  under  his 
option.  Willeston  on  Cont,  §  57.  See,  also,  68  Md.  21; 
11  Atl.  284;  6  Am.  St.  417;  135  N.  W.  712;  77  Pac.  134; 
67  L.  E.  A.  571;  110  Am.  St.  963. 

The  option  here  provides  that  same  shall  begin,  **  pro- 
vided that  the  premises  shall  be  vacated  by  the  tenant 
who  now  occupies  them,'^  etc.  There  was  no  vacancy; 
the  premises  were  not  vacant.  48  Ark.  82 ;  8  Words  and 
Phrases,  p.  7258;  2  L.  E.  A.  (N.  S.)  517  and  note.    As  the 
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house  was  not  vacant,  no  rights  accrued  to  appellant,  and 
the  decree  is  right. 

HuMPHBEYs,  J.  This  is  an  appeal  from  the  decree 
in  the  Greene  Chancery  Court,  dismissing  appellant's 
bill  to  enforce  an  option  to  lease  a  building  in  Paragould, 
owned  by  appellee,  Mrs.  Minnie  Noble.  The  option  con- 
tract was  entered  into  between  Mrs.  Minnie  Noble  and 
E.  B.  Ashmore  on  the  10th  day  of  April,  1919,  and  is,  in 
part,  as  follows  : 

**In  consideration  of  $10  now  paid  by  the  lessee  to 
the  lessor,  the  receipt  whereof  is  hereby  acknowledged, 
the  lessor  shall  have  the  option  of  taking  a  lease  of  the 
premises  described  as  follows : 

**The  one-story  brick  building  on  South  Pruet  street 
now  occupied  as  a  pool  room,  in  the  city  of  Paragould, 
Ark.,  for  a  term  of  one  year  at  the  monthly  rental  of  $60 
per  month,  and  the  privilege  of  extending  three  (3) 
years  additional  at  same  rental,  provided  said  premises 
shall  be  vacated  by  the  tenant  who  now  occupies  said 
premises  at  any  time  within  two  years  from  the  date  of 
this  option. 

**This  option  shall  be  exercisable  by  notice  in  writ- 
ing by  the  lessee  to  the  lessor  at  any  time  within  two 
years  from  the  date  hereof  that  the  present  tenant  shall 
vacate  said  premises,  and  if  and  when  so  exercised  then 
the  lessor  shall  grant  and  the  lessee  shall  accept  a  lease  of 
the  said  premises  for  the  said  term  which  shall  com- 
mence from  the  date  of  the  exercise  of  the  option,  at  the 
said  rent,  and  the  said  sum  of  $10  paid  for  this  option 
shall  be  applied  to  the  payment  of  the  first  month's  rent; 
prpvided  that  the  lessee  must  exercise  his  option  within 
ten  days  from  the  date  he  shall  receive  written  notice 
from  the  lessor  that  said  premises  will  be  vacant  and 
ready  to  be  occupied  by  lessee  within  said  ten  days.'' 

At  the  time  the  contract  was  executed  the  building 
was  occupied  by  Hugh  Stutts,  as  tenant  of  Mrs.  Noble, 
at  a  rental  of  $50  per  month.  On  May  7  following  Hugh 
Rtutts  sold  his  business  and  equipment  to  appellees,  G, 
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T,  Breckenridge  and  Sam  Hays,  who  thereafter  occupied 
the  building  under  a  monthly  rental  contract  with  Mrs. 
Noble  for  $75  per  month.  Appellant  obtained  knowl- 
edge that  Stutts  had  sold  and  delivered  possession  of  his 
business  and  equipment  to  Breckenridge  and  Hays  a 
week  or  ten  days  after  the  sale.  He  occupied  an  adjoin- 
ing building  to  the  building  in  question,  for  which  he  paid 
$30  per  month,  and,  on  that  account,  did  not  attempt  to 
exercise  his  option  under  the  option  contract  until  Sep- 
tember 20,  1920.  Appellant  first  made  a  verbal  request 
for  the  fulfillment  of  the  option  contract,  and,  when  Mrs. 
Noble  refused  to  execute  a  lease  pursuant  to  its  terms,  he 
gave  her  written  notice  of  his  intention  to  exercise  his 
rights  under  the  option,  then  instituted  this  suit  for  spe- 
cific performance  of  the  option. 

Appellant  ^s  contention  is  that  he  had  a  right  under 
the  option  contract  to  lease  the  building  at  any  time 
within  two  years  from  its  date  after  being  vacated  by 
the  tenant  then  occupying  the  building,  by  giving  writ- 
ten notice  to  the  lessor,  Mrs.  Noble,  of  his  intention  to 
exercise  the  option,  and  that  it  was  not  incumbent  upon 
him  to  give  written  notice  of  his  intention  until  Mrs. 
Noble  first  gave  written  notice  that  said  tenant  had  va- 
cated the  building.  We  do  not  place  that  construction 
upon  the  contract.  The  two-year  period  in  the  contract 
had  relation  to  the  life  of  the  contract,  and  not  the  time 
of  the  accrual  of  appellant  *s  right  to  exercise  the  option. 
It  is  made  manifest  by  the  proviso  in  the  first  paragraph 
of  the  contract  set  out  that  the  right  to  exercise  the  oj)- 
tion  accrued  if  the  occupancy  was  changed— of  course, 
with  the  knowledge  of  the  lessee — at  any  time  within 
two  years  from  the  date  of  the  option.  We  see  nothing 
in  other  parts  of  the  contract  in  conflict  with  this  plain 
proviso,  which  is  as  follows:  ** Provided  said  premises 
shall  be  vacated  by  the  tenant  who  now  occupies  said 
premises  at  any  time  within  two  years  from  the  date 
of  this  option.**  It  is  argued  that  the  last  proviso  in 
the  contract  is  in  conflict  with  this  construction,  because, 
by  it,  the  lessee  is  not  required  to  exercise  his  option  until 
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the  lessor  gives  him  ten  days*  written  notice  that  the 
occupancy  had  changed.  This  was  not  the  purpose  of 
the  last  proviso  in  the  option  contract.  The  purpose  of 
that  proviso  was  to  prevent  a  lapse  between  the  time  of 
the  departure  of  the  then  tenant  and  the  entry  of  the 
optionor,  if  he  desired  to  take  advantage  of  his  option. 
The  last  proviso  was  clearly  for  the  benefit  of  the  lessor, 
as  it  permitted  her  to  give  the  notice  which  accelerated 
the  right  to  exercise  the  option  even  before  the  vacancy 
occurred.  Having  thus  construed  the  contract,  the  only 
remaining  question  to  be  determined  on  this  appeal  is 
whether  appellant  attempted  to  exercise  his  option  within 
a  reasonable  time  after  his  right  to  specific  performance 
accrued.  The  rule  is  that  one  entitled  to  specific  per- 
formance of  a  contract  must  proceed  to  enforce  it  within 
a  reasonable  time.  This  court,  in  the  case  of  Uzzell  v. 
Gates,  103  Ark.  191,  quoted  approvingly  the  rule  an- 
nounced by  Lord  Cranworth  to  the  eflfect  that  **  specific 
performance  is  relief  which  this  court  will  not  give,  un- 
less in  cases  where  the  parties  seeking  it  come  as 
promptly  as  the  nature  of  the  case  will  permit.*'  In  the 
instant  case,  the  appellant  delayed  before  taking  steps 
to  enforce  his  option  about  sixteen  months  after  receiv- 
ing notice  of  a  change  in  occupancy  of  the  building  in 
question.  In  the  meantime,  without  objection  or  protest 
on  the  part  of  appellant,  Mrs.  Noble  leased  the  building 
to  others  from  month  to  month,  at  a  rental  of  $75  per 
month.  Appellant's  lack  of  diligence  prevents  him  now 
from  calling  on  a  court  of  equity  for  specific  perform- 
ance. 

The  decree  is  therefore  aflSrmed. 
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Stuart  v.  Barron. 
Opinion  delivered  May  2,  1921. 

1.  Equity— TACATiON  decree  against  infant.— Under  Crawford  k 
Moses'  Digest,  §  2190,  providing:  that  a  chancellor,  by  consent 
of  parties  or  of  their,  solicitors  of  record,  ''may  try  causes  and 
deliver  opinions,  and  make  and  sign  decrees  in  vacation,''  a  chan- 
cellor may  try  an  action  and  raider  a  decree  in  vacation  by  the 
consent  of  all  the  parties,  even  though  some  of  them  are  infants. 

2.  Appeal  and  ebrob— i»cbsb  on  former  appeal  as  law  of  the 
CASE. — Where  a  testator  left  all  of  his  property,  consisting  of 
improved  farm  lands,  of  timber  lands,  and  of  personal  property, 
to  his  wife  in  trust  for  his  children,  but  directed  how  the  farm 
lands  should  be  distributed  among  his  children,  and  plaintiff's  chil- 
dren brought  suit  for  a  distribution  of  the  timber  lands  and  per- 
sonalty, and  treated  the  trust  as  finally  accomplished  with  re- 
pect  to  the  farm  lands  already  distributed,  and  asked  that  they 
be  given  an  equal  division  in  the  remainder  of  the  property,  and 
the  Supreme  Court  decreed  to  them  the  relief  asked,  such  decree 
in  effect  established  as  the  law  of  the  case  that  the  remainder 
of  the  property  was  to  be  equally  divided  and  differences  in 
value  of  the  several  tracts  of  farm  lands  were  not  to  be  equalized. 

3.  Appeal  and  error. — Though  appellees'  counsel*  under  a  miscon- 
ception of  this  court's  form^  opinion,  consented  to  an  instruc- 
tion to  the  master  to  make  a  finding  as  to  the  relative  values  of 
improved  farm  lands,  this  did  not  bar  appellees  from  objecting 
to  a  decree  awarding  payment  of  owelty,  where  no  prejudice  to 
appellants  resulted  from  the  concession  during  the  progress  of 
the  proceeding. 

4.  Appeal  and  erroRt— final  judgment.— A  decree  of  the  chancel- 
lor merely  declaring  the  law  with  respect  to  the  rights  of  the 
parties,  without  awarding  any  particular  pn^erty  to  the  par- 
ties, was  not  a  final  jud^^ent. 

5.  Attorney  and  client — amount  of  fees. — The  trial  court,  in  fix- 
ing the  amount  of  the  fees  of  attorneys  for  infants,  properly  con- 
sidered the  amount  of  the  recovery;  and  where  that  amount  was 
reduced  on  appeal,  the  cause  will  be  reversed  with  directions  to 
the  chancellor  to  fix  proper  fees. 

Appeal  from  Greene  Chancery  Court;  Archer  Wheat- 
ley,  Chancellor ;  reversed. 

J.  F.  Gautney,  for  appellants. 
!•    The  decree  of  April  7,  1919,  is  void  for  want  of 
jnrisdiotion.   81  Ark.  440-462.   Where  a  complaint  shows 
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no  cause  of  aetioB  and  tenders  no  issue,  a  judgment 
thereon  is  a  nullity,  no  matter  how  attacked.  62  Id.  439 ; 
9  Lea  (Tenn.)  68;  21  L.  B.  A.  (N.  S-)  481.  It  is  void 
even  on  collateral  attack.  11  L.  B.  A.  (N.  S.)  803;  5  A. 
L.  B.  262.  No  partition  or  sale  of  lands,  etc.,  devised  by 
last  will  can  be  made  contrary  to  the  intention  of  Hie 
testator  expressed  in  his  last  will.  C.  &  M.  Dig.,  ^  8090. 
See,  also,  opinion  on  former  appeal  136  Ark.  481.  That 
decision  is  the  law  of  the  case.  The  court  had  no  juris- 
diction, and  the  decree  is  void.  15  R.  C.  L.,  §  328,  p.  885. 
The  decree  undertaking  to  adjudge  that  all  the  real  es- 
tate of  J.  W.  Stuart  at  the  time  of  his  death  was  the  com- 
mon property  of  the  widow  and  children  is  clearly  with- 
out the  issue  and  is  void  even  on  collateral  attack. 

It  was  error  to  cancel  the  deeds  executed  by  the 
widow  conveying  the  unproved  lands.  The  decision  on 
former  appeal  is  the  law  of  this  case.   136  Ark.  481. 

2.  The  final  decree  is  void  because  it  was  rendered 
in  vacation.  224  S.  W.  488.  There  is  no  evidence  of  an 
agreement  to  try  the  case  in  vacation  and  it  being  dis- 
puted that  the  decree  was  rendered  in  vacation  it  should 
be  set  aside. 

3.  The  chancellor  erred  in  refusing  to  reopen  the 
decree  on  motion  of  appellants.  It  was  an  abuse  of  dis- 
cretion and  reversible  error,  21  Ark.  329;  77  Id.  216. 
Unless  specially  authorized,  an  attorney  can  not  com- 
promise a  client's  case.  93  Ark.  342;  32  Id.  346;  56  Id. 
355;  12  Heisk.  155. 

It  was  error  to  refuse  to  allow  the  claims  of  the 
widow  for  $1,600,  as  the  evidence  shows  it  was  lawful 
and  just;  also  in  refusing  to  find  that  the  widow  was  the 
owner  of  the  certificates  of  dei)osit  in  the  joint  names  of 
Stuart  and  his  wife  at  the  time  of  Stuart's  death. 

W.  W.  Bcmdy,  also  for  appellants. 

Self  <&  Patton,  Block  <&  Kirsch  and  Huddleston,  Fuhr 

<&  Fntrellj  for  appellees. 
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Parties  can  not  treat  an  issae  as  joined  by  the  plead- 
ings, and,  after  trying  the  case  on  the  issue  joined,  can 
not  raise  the  issue  in  this  court  for  the  first  time  on  ap- 
peal.  227  S.  W.  390,  402;  227  7ef.  407. 

The  decree  of  April  7,  1919,  was  a  final  decree  and 
fixed  the  interest  of  all  the  parties  and  is  conclusive  of 
this  case.    81  Ark.  454 ;  Bliss  on  Code  PL,  §  161.  . 

By  appearing  and  submitting  the  questions  on  the^r 
merits  appellants  will  be  held  to  have  consented  to  try 
the  issues  in  vacation  and  they  are  bound.  85  N.  W.  783 ; 
55  So.  Eep.  711;  110  N.  W.  984;  9  Neb.  269;  69  AtL  546; 
99  ni.  609;  61  Vt.  147;  76  Pac.  584. 

There  was  no  error  in  allowing  the  fees  of  counsel; 
they  were  reasonable  and  well  earned  and  not  excessive. 

McCuixocH,  C.  J.  This  case  is  here  now  on  a  sec- 
ond appeal,  the  attitude  of  the  parties  being  reversed, 
the  present  appellees  having  been  the  appellants  on  the 
former  appeal,  and  the  present  appellants  having  been 
formerly  the  appellees.  Barron  v.  Stuart,  136  Ark. 
481.  The  facts  in  the  case  were  stated  more  in  detail  in 
the  opinion  on  the  former  appeal  than  need  be  stated 
again.  Reference  is  made  to  that  opinion,  and  it  is  only 
essential  now  to  give  an  outline  of  the  facts. 

J.  W.  Stuart,  a  man  sixty-eight  years  of  age,  resid- 
ing in  Greene  County,  Arkansas,  died  on  July  28,  1916, 
the  owner  of  a  large  estate  consisting  of  improved  farm 
lands,  timber  lands  and  personalty  of  various  kinds.  He 
left  surviving  him  his  widow,  five  sons,  two  daughters 
and  the  children  of  three  deceased  daughters,  and  a  few 
days  before  he  died  he  executed  his  last  will  and  testa- 
ment by  which  on  the  face  of  the  instrument  he  devised 
and  bequeathed  all  of  his  property  to  his  wife,  M.  R.  E. 
Stuart.  Appellees,  who  are  the  daughters  and  grand- 
children of  J.  W.  Stuart,  instituted  this  action  to  estab- 
lish a  trust  in  certain  property  devised  and  bequeathed  to 
the  widow.  The  chancellor  in  the  first  decree  decided 
that  there  was  no  trust  under  the  will  and  dismissed  the 
complaint  for  want  of  equity.    On  the  former  appeal  this 
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court  sustained  the  trust  and  reversed  the  cause  for  fur- 
ther proceedings. 

In  the  original  complaint  it  was  alleged  that  the 
testator,  J.  W.  Stuart,  had  directed  a  division  of  the 
property,  giving  to  the  widow  the  homestead  and  $10,000 
in  money  and  certain  other  items  of  personalty,  and  that 
the  remainder  was  to  go  to  his  children  and  grandchil- 
dren, and  that  he  devised  and  bequeathed  the  whole  of  his 
estate  to  his  wife  as  trustee,  with  instructions  to  convey 
to  each  of  the  children  and  grandchildren,  separately,  a 
tract  of  improved  land,  which  he  described  by  name  or 
location,  and  to  divide  the  timber  land  and  personal  prop- 
erty equally  between  all  the  children  and  grandchildren ; 
that  the  widow  after  the  death  of  the  testator  had  car- 
ried out  said  directions  by  conveying  the  improved  farm 
lands  to  the  parties  in  accordance  with  the  directions  of 
the  testator,  but  that  she  had  refused  to  deed  to  her 
daughters  and  grandchildren  any  of  the  timber  lands  or 
to  divide  the  personal  property  equally  between  the  chil- 
dren and  grandchildren  as  directed.  The  prayer  of  the 
complaint  was  that  a  trust  be  declared,  and  that  the  widow 
be  compelled  to  carry  out  its  terms  by  an  equal  division 
of  the  timber  lands  and  the  personal  property  among 
all  the  children  and  grandchildren,  according  to  the  direc- 
tions of  the  testator.  On  the  remand  of  the  case,  the 
plaintiffs,  the  present  appellees,  filed  a  supplemental 
complaint  in  which  they  set  forth  certain  defects  in  the 
deeds  executed  to  them  by  the  widow  conveying  the  im- 
proved farm  lands  and  asked  that  a  correction  be  made 
by  the  cancellation  of  those  deeds,  and  the  execution  of 
new  deeds  by  the  conamissioner  of  the  court  conveying 
the  property  to  the  plaintiffs  in  fee  simple.  It  was  also 
alleged  in  the  supplemental  complaint  that  the  widow 
and  one  of  the  sons  of  the  testator,  J.  A.  Stuart,  had  cut 
and  moved  a  large  quantity  of  timber  from  the  wild  lands 
and  had  sold  a  large  quantity  of  the  stock  and  matured 
crops  of  the  testator,  and  had  disposed  of  other  personal 
property,  and  asked  that  a  master  be  appointed  with 
power  to  state  an  account  between  the  parties  in  regard 
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to  their  respective  interests  in  the  property.  There  was 
also  a  prayer  for  a  partition  of  the  timber  lands.  There 
v/as  an  answer  to  this  supplemental  complaint  and  also 
a  cross-complaint  by  the  widow  in  which  she  claimed  the 
sum  of  $1,600  as  her  separate  estate,  in  addition  to  the 
sum  of  $10,000  which  was  specified  was  to  go  to  her 
under  the  trust. 

On  April  7,  1919,  the  court  entered  a  decree  on  the 
mandate  of  this  court  and  the  supplemental  pleadings,  in 
which  the  court  recited  a  finding  **that  the  real  estate 
belonging  to  J;  W.  Stuart  at  the  time  of  his  death  is  the 
common  property  of  his  widow,  grandchildren  and  great 
grandchildren  (naming  them),''  and  that  it  would  be  nec- 
essary to  have  an  appraisement  and  partition  in  kind  of 
all  the  lands  belonging  to  the  said  testator,  and  the  court 
appointed  commissioners  to  set  aside  the  homestead  to 
the  widow  and  to  appraise  each  of  the  forty-acre  tracts 
of  land  separately  and  divide  the  same  into  ten  equal 
parts.  The  court  also  appointed  a  master  to  take  testi- 
mony and  to  report  a  statement  of  the  account  between 
the  parties.  It  appears  from  the  account  subsequently 
filed  tjiat  the  widow,  prior  to  that  time,  had  divided  the 
cattle  and  mules  and  horses  by  giving  to  each  of  the  chil- 
dren and  grandchildren  a  mule  or  a  horse  and  a  cow  and 
calf,  and  out  of  the  cash  on  hand  she  had  given  to  each 
of  them  a  check  for  $2,000  except  two  of  her  daughters 
who  joined  in  this  suit  against  her.  Testimony  was  taken 
before  the  master,  who  made  a  report  to  the  court  set- 
ting forth  in  detail  his  findings  concerning  the  amount 
of  property  in  the  hands  of  the  executor,  J.  A.  Stuart, 
and  the  amount  of  disbursements.  The  conmiissioners 
also  made  a  report  of  the  values  of  the  tracts  of  wild  tim- 
ber lands  and  reported  a  partition  of  those  lands  equally 
among  the  children  and  grandchildren,  giving  to  the 
grandchildren  the  share  of  the  parent.  There  were  no 
exceptions  to  the  report  of  the  commissioners,  nor  is 
there  any  controversy  here  concerning  the  division  of  the 
wild  lands.  There  were  twenty-one  separate  tracts  of 
wild  lands,  containing  forty  acres  each,  and  these  ttacts 


Digitized  by 


Google 


ARK.]  Stuart  v.  Babron.  385 

were  equally  divided  between  the  parties.  Exceptions 
were  filed  to  the  master's  report,  and  these  exceptions 
came  on  for  hearing  by  the  court  on  April  5, 1920.  There 
was  an  order  entered  by  the  court  reciting  the  filing  of 
the  exceptions  and  the  submission  of  the  cause,  which  was 
to  be  argued  at  a  later  time  to  be  fixed  by  the  chancellor. 
The  cause  was  heard  by  the  chancellor  in  vacation,  all 
the  parties  being  present  by  their  attorneys,  on  July  15, 
1920,  and  a  final  decree  was  rendered,  the  entry  of  which 
contained  a  recital  of  the  submission  of  the  cause  during 
the  term  time  on  April  5.  Certain  matters  were  reserved 
from  the  decree  entered  on  July  15,  and  the  hearing  was 
resumed  on  July  20, 1920.  This  was  a  final  decree,  except 
that  there  was  a  motion  made  on  August  21,  1920,  to 
reopen  the  decree,  which  motion  the  court  overruled  on 
September  25,  1920. 

On  July  13,  1920,  the  attorneys  then  representing 
the  parties  (not  including  the  present  counsel  represent- 
ing appellants  here  who  have  succeeded  former  counsel 
in  the  case)  joined  in  a  written  direction  to  the  master, 
as  follows: 

'  *  We  hereby  request  that,  in  stating  the  final  account 
for  order  of  distribution  in  the  case  of  Barron  v.  Sticart, 
that  you  take  into  account  the  difference  in  value  of  the 
so-called  improved  farms,  the  disposition  of  which  were 
directed  by  J.  W.  Stuart  on  his  death-bed,  and  absorb 
these  differences  in  the  final  account,  the  value  to  be  fixed 
as  found  by  the  commissioners,  as  under  the  decree  of  the 
Supreme  Court  all  parties  are  to  share  equally  by  doing 
this,  no  liens  will  be  retained  against  the  respective  tracts 
of  lands  on  account  of  these  differences  and  owelty 
awards.'*  It  will  be  observed  that  this  direction  was 
given  after  the  first  decree  on  July  15,  3920,  and  pur- 
suant to  this  direction  the  master  reported  the  values 
of  the  improved  farms  conveyed  to  the  different  children 
and  grandchildren,  and  in  stating  the  account  between  the 
parties  he  equalized  these  differences  so  as  to  give  each 
of  the  children  an  equal  share  in  the  whole  estate.  The 
court  entered  a  decree  in  accordance  with  the  report  of 
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the  master,  awarding  to  each  of  the  children  and  grand- 
children the  amounts  found  to  be  the  balance  due  to  each 
of  them  out  of  the  funds  in  the  hands  of  the  executor. 

It  is  contended,  in  the  first  place,  that  the  decree  is 
void  on  account  of  being  entered  in  vacation  without 
having  been  previously  submitted  and  taken  under  ad- 
visement by  the  court  in  term  time.  Conceding  that  the 
recitals  of  the  record  are  not  sufficient  to  bring  the  case 
within  that  feature  of  the  statute  (Crawford  &  Moses 
Digest,  §  2190)  which  provides  that  the  chancellor  may 
*'make  and  sign  decrees  in  vacation  in  causes  taken  un- 
der advisement  by  him  at  a  term  of  the  court,"  the  re- 
cord does  show  that  the  cause  was  heard  in  vacation  by 
consent  of  the  parties,  all  being  present  by  attorneys  be- 
fore the  chancellor.  The  statute  just  referred  to  ex- 
pressly authorizes  the  trial  and  rendition  of  decrees  in 
vacation  by  consent.  Some  of  the  plaintiffs  were  infants, 
but  there  is  no  exception  in  the  statute  as  to  infant  par- 
ties. The  statute  provides  that  the  parties  themselves, 
or  their  solicitors  of  record,  may  consent  to  the  hearing 
in  vacation,  and  we  find  no  reason  for  reading  into  the 
statute  exceptions  in  favor  of  infants.  This  is  a  mere 
matter  of  procedure  in  trials  of  causes  which  involve  no 
prejudice  to  the  rights  of  infants  by  having  the  hearing 
in  vacation  before  the  chancellor  if  the  counsel  for  both 
sides  so  agree. 

The  principal  controversy  arising  on  the  present 
appeal  relates  to  the  decree  of  the  court  equalizing  the 
differences  between  the  values  of  the  improved  farm 
lands  and  compelling  each  of  the  parties  to  account  in 
the  final  division  of  the  estate  for  these  differences  in 
value.  The  contention  of  appellants  is  that  the  improved 
farm  lands  were  devised  to  the  widow  in  trust  for  the 
several  cestuis  que  trust,  regardless  of  value,  and  that  the 
differences  in  value,  if  any,  are  not  to  be  taken  into 
account  in  the  division  of  the  other  property.  The 
contention  of  appellees  is  that  the  whole  of  the  estate 
was  devised  in  trust  to  be  equally  divided  between 
the  parties,  and  that  in  carrying  out  this  trust  the 
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diflferences  in  values  of  the  separate  specific  tracts  of 
improved  farm  lands  must  be  equalized  and  the  payment 
of  owelty  to  be  decreed  in  order  to  effectuate  an  equal 
division  of  the  property.  It  i^  claimed  on  each  side  of 
the  controversy  that  this  question  was  adjudicated  in  the 
original  opinion  of  this  court  which  became  the  law  of 
the  case.  Each  side  quotes  statements  from  the  opinion, 
which  they  claim  support  their  respective  contentions. 
The  issues  involved  and  the  conclusions  of  this  court  are 
clearly  stated  in  the  former  opinion  and  show  for  them- 
selves. There  is  nothing,  we  think,  in  the  language  of 
that  opinion  itself  which  is  decisive  of  the  issue  contro- 
verted on  the  present  appeal,  but  we  think  the  effect  of 
the  decision  of  the  court  upon  the  issues  then  involved 
was  an  adjudication  that  the  trust  had  been  performed 
in  accordance  with  the  terms,  in  so  far  as  it  related  to 
the  improved  farm  lands  and  that  the  remainder  of  the 
property  was  to  be  divided  equally  between  the  children 
and  grandchildren.  Appellees,  as  plaintiffs  below,  did 
not  ask  for  an  adjudication  concerning  those  lands  and 
it  is  clear  that  they  treated  the  trust  as  being  finally  ac- 
complished with  respect  to  that  portion  of  the  testator's 
property,  and  the  relief  which  they  asked  for  was  that 
they  be  given  an  equal  division  in  the  remainder  of  the 
property.  This  court  merely  decreed  to  them  what  they 
asked  for,  and  that  necessarily  resulted  in  establishing 
as  the  law  of  the  case  the  decision  that  the  remainder 
of  the  property  was  to  be  equally  divided.  Moreover, 
that  is,  according  to  the  preponderance  of  the  testimony 
in  the  case,  what  the  testator  intended  in  the  creation  of 
the  trust.  He  was  unable  to  complete  the  division  of  the 
property  according  to  his  wishes,  but  he  selected  one 
character  of  property  which  stood  in  a  class  by  itself 
and  divided  that  in  accordance  with  his  own  wishes,  and 
apparently  upon  his  own  estimate  of  the  respective 
claims  of  his  children  and  grandchildren  upon  his  bounty. 
There  is  no  conflict  in  the  testimony  that  he  called  over 
the  children  name  by  name  and  specified  the  particular 
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farms  which  they  were  to  have.  He  directed  that  his 
crops  be  sold  by  his  executor  and  the  proceeds  equally 
divided  between  the  children  and  grandchildren,  and  that 
each  one  be  given  a  mule  or  a  horse,  and  that  the  balance 
of  his  property  be  divided  among  the  children  and  grand- 
children, and  repeated  the  saying  in  the  presence  of  those 
assembled  that  they  were  to  be  treated  alike — that  '*a 
child  is  a  child,''  as  he  expressed  it. 

There  was  nothing  to  indicate  that  his  intention  was 
that  there  be  an  appraisement  of  the  farm  lands  and  that 
the  differences  in  values,  if  any,  should  be  equalized. 
In  other  words,  it  is  clear  that  he  intended  to  make  the 
division  himself  as  far  as  he  was  physically  able  to  do 
so  at  that  time,  and  that  the  remainder  of  the  property 
was  to  be  equally  divided.  We  are  of  the  opinion  that  the 
original  counsel  in  the  case  misconceived  the  effect  of 
the  former  decision  of  this  court  and  put  the  wrong  in- 
terpretation on  it  in  holding  that  the  parties  were  liable 
for  the  payment  of  owelty  in  the  equalization  of  the 
values  of  the  improved  farm  lands.  The  fact  that  coun- 
sel who  originally  represented  the  appellants  consented, 
under  a  misconception  of  the  law,  to  an  instruction  to 
the  master  to  make  a  finding  as  to  the  relative  values  of 
the  different  tracts  of  improved  farm  lands  does  not 
bar  appellants  from  objecting  to  the  decree  on  that  ac- 
count. This  direction  was  not  given  by  way  of  a  com- 
promise settlement  of  the  controversy,  but,  as  before 
stated,  was  made  under  a  belief  entertained  by  counsel 
that  such  was  the  effect  of  the  former  decree.  The  par- 
ties, notwithstanding  that  concession,  during  the  further 
progress  of  the  proceedings  had  a  right  to  object  to  the 
findings  of  the  master  and  the  decree  of  the  court  award- 
ins:  the  payment  of  owelty.  No  prejudice  resulted  from 
this  concession  during  the  progress  of  the  proceedings, 
as  the  court  could  and  should  have  corrected  the  miscon- 
ception entertained  at  the  time  and  rendered  a  decree 
in  accordance  with  what  we  find  now  to  be  the  law  of 
the  case.  But  it  is  contended  now  that  this  was  settled 
against  the  contention  of  appellants  by  the  decree  en- 
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tered  by  the  chancellor  on  April  7,  1919,  and  that  the 
appeal  from  that  decree  was  taken  too  late  for  this  court 
to  review  the  question.  That  decree,  however,  was  not 
final.  -It  merely  declared  the  law  with  respect  to  the 
rights  of  the  parties,  but  it  did  not  award  any  particular 
property  to  any  of  the  parties  and  left  for  future  adju- 
dication of  the  property  to  be  awarded  to  the  parties 
respectively.  The  case  in  that  respect  falls  squarely 
within  the  rule  announced  by  this  court  in  Sermett  v. 
Walker,  92  Ark.  607,  and  also  within  the  rule  announced 
in  Branstetter  v.  Branstetter,  130  Ark.  301.  There  was 
no  final  decree  concluding  the  rights  of  the  parties  with- 
out further  judicial  action  until  the  decree  of  August  21, 
1920,  and  the  appeal  was  taken  within  six  months  after 
that  time. 

The  widow,  M.  R.  E.  Stuart,  who  is  one  of  the  ap- 
pellants, assigns  as  error  the  refusal  of  the  court  to  al- 
low her  in  the  adjustment  of  the  accounts  the  additional 
sum  of  $1,600  which  she  claims  as  her  separate  property 
in  funds  turned  over  to  her  in  the  lifetime  of  her  hus- 
band in  reimbursmeent  for  her  inherited  property  which 
he  had  used  for  his  own  purposes.  The  chancellor  found 
that  these  funds  were  regarded  as  the  property  of  the 
testator  himself,  and  as  a  part  of  the  funds  out  of  which 
he  bequeathed  to  her  the  sum  of  $10,000,  in  lieu  of  all 
other  claims,  and  that  conclusion  is  supported  by  the 
evidence. 

The  contention  is  also  made,  on  behalf  of  the  widow, 
that  the  court  erred  in  failing  to  decree  to  her,  as  her 
separate  property,  the  funds  deposited  in  bank  in  the 
joint  names  of  herself  and  the  testator,  and  which  she 
now  claims  by  right  of  survivorship.  There  was  no  ex- 
ception to  the  report  of  the  master  as  to  this  item,  and 
the  conclusion  is  warranted  from  the  proof  that  these 
funds  were  the  property  of  the  testator. 

An  appeal  has  been  prosecuted  on  behalf  of  the  in- 
fant plaintiffs  from  that  part  of  the  decree  fixing  the 
amount  of  the  fees  of  their  counsel.  The  court,  in  fix- 
ing the  amount  of  the  fees,  seems  to  have  properly  taken 
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into  consideration  the  several  amounts  recovered  by 
these  infants  under  the  decree,  and,  since  the  effect  of  our 
decision  is  to  reduce  the  amounts  recovered  by  them,  it 
is  proper  to  reverse  this  part  of  the  decree  so  as  to  al- 
low the  chancellor  to  determine  the  proper  amount  of 
the  fees  based  on  the  amount  recovered. 

The  decree  of  the  chancery  court  is  therefore  re- 
versed and  the  cause  remanded  with  directions,  after 
ascertaining  the  amount  of  fees  to  be  charged,  to  enter 
a  decree  in  accordance  with  this  opinion. 

Habt  and  Smtth,  JJ.,  dissent. 


Sellers  v.  Horney. 
Opinion  delivered  May  2,  1921. 

Appeal  and  error— proceedins  after  remand.— Where  a  decree  in 
a  mortgage  foreclosure  was  reversed  with  directions  to  ascertain 
from  the  record  the  amount  due  for  advances  to  April  30,  1913, 
to  render  a  decree  for  same,  to  declare  a  lien  on  the  mortgaged 
property  and  to  foreclose  said  lien  if  the  judgment  is  not  paid 
within  a  reasonable  time  to  be  fixed  by  the  court,  the  chancery 
court  had  no  power  to  change  or  extend  such  mandate  or  to 
render  judgment  as  to  advances  made  after  April  30,  1918. 

Appeal  from  St.  Francis  Chancery  Court;  A.  L. 
Hutchins,  Chancellor;  reversed. 

W.  J.  Lanier,  for  appellant. 

The  chancery  court  is  bound  by  the  directions  in  the 
mandate  of  this  court.  It  can  not  add  to  nor  subtract 
therefrom.  21  Ark.  197;  60  Id.  50;  13  Id.  654;  5  Id.  200; 
106  Id.  292;  126  Id.  197.  That  part  of  the  decree  allow- 
ing judgment  for  items  furnished  after  April  30,  1913, 
was  error. 

8.  8.  Hargraves  and  Mann  d  Mann,  for  appellees. 

The  former  decree  and  mandate  of  this  court  settle 
this  case.  The  chancery  court  has  passed  on  the  merits 
of  this  case  and  the  decree  is  final,  and  the  entire  contrQ- 
yersjr  is  settled.    198  S,  W.  961, 


Digitized  by 


Google 


ABK.]  SeLLEBS  V.  HORNEY.  391 

A  court  of  equity  having  jurisdiction  of  part  of  the 
subject-matter  will  dispose  of  the  whole  case.  30  Ark. 
278;  34  Id.  410;  14  Id.  50.  Jurisdiction  depends  on  the 
state  of  facts  existing  at  the  time  the  suit  is  brought  and 
will  not  be  ousted  by  subsequent  events.  34  Ark.  410; 
52  Id.  541;  92  Id.  15;  99  Id.  438;  105  Id.  558.  See,  also, 
83  Id.  554. 

MoCuux)CH,  C.  J.  Appellees  instituted  this  action 
in  the  chancery  court  of  St.  Francis  County  to  foreclose 
a  deed  of  trust  executed  by  appellant's  intestate  con- 
veying certain  real  property  in  Forrest  City  to  secure  a 
debt  to  appellee  Homey.  The  secured  debt  was  evi- 
denced by  a  promissory  note  in  the  sum  of  $1,000,  due 
and  payable  on  April  30,  1913,  which  was  recited  in  the 
deed  of  trust,  but  the  evidence  in  the  case  showed  that 
the  note  was  executed  for  an  indeterminate  amount  of 
advances  in  money  to  be  made  by  appellee  Homey  to 
the  mortgagor.  On  the  final  hearing  of  the  cause  the 
chancery  court  rendered  a  decree  foreclosing  the  mort- 
gage for  the  full  amount  of  the  debt,  including  advances 
made  after  the  maturity  of  the  note,  but  on  appeal  to 
this  court  it  was  decided  that  the  chancery  court 
erred  in  including  in  the  decree  the  amount  of  advances 
made  after  the  maturity  of  the  note.  The  decree  was  re- 
versed and  the  cause  remanded  with  directions  **to  as- 
certain from  this  record  the  amount  due  for  advances  to 
April  30,  1913,  render  a  decree  for  the  same  against  the 
estate  of  I.  W.  Leggett,  deceased,  declare  the  same  a  lien 
on  the  property  described  in  the  trust  deed,  and  to  fore- 
close said  lien  if  the  said  judgment  is  not  paid  within 
a  reasonable  time  to  be  fixed  by  the  court." 

On  the  filing  of  the  mandate  in  the  chancery  court 
of  St.  Francis  County,  that  court,  after  ascertaining  from 
the  record  the  aggregate  amount  of  advances  made  up 
to  and  including  April  30,  1913,  with  interest  to  date  of 
decree,  also  the  aggregate  amount  of  advances  made 
after  that  date,  with  interest,  rendered  a  judgment  in 
favor  of  Homey  against  the  said  estate  for  the  whole 
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of  said  debt,  but  declared  a  lien  for  only  the  amount  of 
advances  made  up  to  April  30,  1913,  with  interest,  in 
accordance  with  the  directions  of  the  mandate.  Appel- 
lants objected  to  that  part  of  the  decree  which  covered 
the  amount  of  advances  after  April  30,  1913,  and  they 
have  prosecuted  an  appeal  to  this  court. 

The  contention  of  appellants  is  that  the  directions 
of  this  court  were  specific  and  excluded  the  power  of  the 
court  to  render  any  decree  except  one  for  the  recovery 
of  the  amount  of  advances  up  to  April  30,  1913,  with  in- 
terest, and  declaring  a  lien  for  that  debt.  The  conten- 
tion of  appellees  is  that  under  the  pleadings  and  proof 
in  the  case  they  were  entitled  to  a  decree  against  the 
estate  for  the  full  amount  of  the  advances  with  interest, 
notwithstanding  the  fact  that  only  that  part  of  the  debt 
which  was  for  advances  up  to  the  date  mentioned  was  a 
lien  under  the  mortgage,  and  that  the  directions  of  this 
court  did  not  forbid  the  lower  court  from  including  the 
whole  debt  in  the  decree,  that  part  which  was  merely 
for  the  recovery  from  the  estate  of  Leggett  as  well  as  that 
part  of  which  constituted  a  lien  under  the  deed  of  trust. 
We  are  of  the  opinion  that  the  contention  of  appellants 
is  correct,  and  that  the  mandate  of  this  court  precluded 
the  chancery  court  from  rendering  any  decree,  except 
the  one  directed  which  was  for  recovery  of  the  amount 
of  advances  up  to  and  including  the  date  mentioned,  with 
interest.  The  mandate  placed  a  precise  limit  upon  the 
further  proceedings  of  the  chancery  court  in  this  cause 
and  precluded  that  court  from  rendering  any  decree  ex- 
cept the  one  expressly  authorized  by  this  court  in  its 
mandate.  The  mandate  had  the  same  force  as  if  it  had 
been  rendered  by  this  court  itself,  and  the  chancery  court 
had  no  power  to  change  or  extend  it.  Like  any  other  de- 
cree it  was  conclusive  of  all  of  the  issues  involved  in  the 
case.  The  question  now  is,  what  the  judgment  of  this 
court  was  on  the  former  appeal,  not  what  it  should  have 
been.  The  case  is  controlled  by  the  following  decisions : 
Gaither  v.  Campbell,  94  Ark.  329;  McClintock  v.  Robert- 
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son,  98  Ark.  595 ;  Hopson  v.  Frierson,  106  Ark.  292 ;  La- 
Cotts  V.  LaCotts,  118  Ark.  558. 

The  decree  of  the  chancery  court  is  reversed  as  to 
that  part  which  relates  to  the  recovery  for  advances  after 
April  30, 1913,  since  the  remainder  of  the  decree  is  correct 
and  is  not  appealed  from,  it  is  not  necessary  to  remand 
the  cause. 


Maxwell  v.  Felker. 
Opinion  delivered  May  2,  1921. 

1.  Pleading — ^exhibits. — In  siiits  in  chancery,  the  exhibits  which 
are  the  foundation  of  the  action  become  a  fact  of  the  record,  and 
will  control  the  averments  of  the  complaint  and  the  nature  of  the 
cause  of  action. 

2.  Evidence — pabol  evidence  to  explain  written  agreement. — In 
a  suit  to  enforce  a  written  agreement  to  redeem  stock  delivered 
to  a  bank  in  consideration  of  the  surrender  to  the  depositor  of 
certain  obligations  owed  by  him  to  the  bank,  where  the  agrreement 
is  ambiguous  on  its  face,  oral  testimony  is  admissible  to  explain 
the  circumstances  of  its  execution  and  the  intention  of  the  par- 
ties to  the  contract. 

3.  Banks  and  banking  —  oonstbuction  of  contract. — Evidence 
that  defendant  executed  an  instrument  to  a  bank  which  recited  that 
"twelve  months  after  date  I  agree  on  proper  notification  to  re- 
deem $15,400  Jones  Bros.  &  Co.  preferred  stock,  8  per  cent,  on 
same,"  and  that  defendant  deposited  preferred  stock  in  the  above 
amount  with  the  bank  for  an  indebtedness  of  $16,400,  and  subse- 
quently executed  an  obligation  to  the  bank  in  that  sum,  held  to 
show  that  the  instrument  was  intended  to  evidence  an  obligation 
to  pay  the  sum  of  $16,400  on  demand  with  8  per  cent,  interest. 

4.  Equity — construction  op  contracts. — Equity  looks  at  the  sub- 
stance, and  not  the  form,  in  construing  contracts,  and  will  dis- 
card any  mere  surplusage  and  unmeaning  words,  or  supply  other 
words  to  carry  out  the  obvious  intention  of  the  parties. 

Appeal  from  Benton  Chancery  Court;  B.  F.  McMor 
han,  Chancellor;  reversed. 

E.  H.  Thomas  (of  Kansas  City,  Missouri)  and  Mc- 
GUI  <&  McCrill,  for  appellant. 

1.  The  cause  was  transeferred  to  equity,  and  appol- 
lee,  saving  no  exceptions  to  the  order  and  having  subge- 
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quently  filed  equitable  defenses,  can  not  now  object.     74 
Ark.  81 ;  92  Id.  46;  101  Id.  461 ;  105  Id.  669 ;  123  Id.  255. 

2.  Appellant  did  except  to  the  transfer,  and  it  was 
error  to  dismiss  the  cause  if  plaintiff  was  entitled  to  any 
reUef  at  law  or  equity.  93  Ark.  376;  139  Id.  90;  107  Id. 
70;  87  Id.  206. 

3.  It  is  not  necessary  that  a  contract  in  writing,  not 
within  the  statute  of  frauds,  shall  express  a  considera- 
tion, as  it  may  be  proved  by  parol  evidence  or  be  inferred 
from  its  terms  and  obvious  import.  6  R.  C.  L.,  §  64; 
3  Eno.  of  Ev.  372,  note  13.  A  written  obligation  for  the 
payment  of  money  imports  a  consideration  and  upon  an 
issue  of  want  of  consideration  the  burden  is  on  defend- 
ant. 33  Ark.  97;  21  7i.  69;  8  0.  J.,  §261.  An  agreement 
unilateral  in  form  is  not  necegsarily  without  mutuality 
or  consideration.  6  E.  C.  L.  686-7;  119  S.  W.  400;  34 
Ark.  312;  113  W.  586. 

4.  An  agreement  is  not  within  the  statute  of  frauds, 
if  it  is  sufficient  as  a  memorandum.  It  need  not  state  the 
consideration  unless  the  statute  requires  it.  The  con- 
tract here  is  simply  an  obligation  to  buy  stock  and  con- 
tains all  the  elements  necessary  to  satisfy  the  statute  of 
frauds.  60  A-  S.  R.  434;  3  Ark.  97;  8  C.  J.,  §§  259,  260. 
The  agreement  furnishes  the  key  by  which  every  material 
element  may  be  made  definite  and  certain  by  proof.  85 
Ark.  1. 

5.  The  real  nature  of  the  transaction  is  established 
by  a  clear  preponderance  of  the  proof.  The  creditor  is 
not  required  to  return  the  security  before  bringing  suit. 
When  the  debt  is  satisfied  he  must  release  it.  The 
pledgor  has  the  right  to  redeem  and  recover  the  security 
or  pledge  by  paying  the  debt.  21  R.  C.  L.  683-5;  31  Cyc. 
858,  862-3;  21  St.  Enc.  Prac.  460-2;  123  Ark.  528. 

No  particular  formalities  are  required  to  constitute 
a  pledge.  The  title  does  not  pass  to  the  pledgee  only  so 
far  as  it  is  necessary  to  carry  out  the  purposes  of  the 
pledge.  21  R.  C.  L-  630-4;  31  Cyc.  785-9;  9  Enc,  Ev.  856; 
98  Ark.  379. 
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The  renewal  of  the  obligation  with  an  extension  of 
time  of  payment  was  a  good  consideration  for  the  pledge 
of  the  stock.  21  B.  C.  L.  640.  The  instrument  sued  on 
is  a  direct  obligation  to  pay  money  which  the  stock  was 
pledged  to  secure.  It  is  an  obligation  to  pay  money,  and 
the  stock  was  pledged  to  secure  its  payment.  **  Proper 
notification'^  means  **on  demand"  or  ''when  called  for.'* 
8  C.  J.  404;  18  A.  S.  R.  345.  See,  also,  8  C.  J.  530;  83 
Ark.  278. 

6.  There  is  no  limitation  or  laches  here.  If  defend- 
ant suffered  any  loss  on  the  collateral  by  and  negligence 
or  wrongful  act  of  the  bank  he  should  have  set  up  a 
counterclaim  and  offered  proof  to  sustain  it  31  Cyc. 
869-70. 

7.  The  proof  shows  there  was  a  consideration  for 
the  debt. 

8.  Defendant  waa  not  released  from  any  claim  of 
the  creditors  by  the  conveyance  to  a  trustee  for  creditors, 
nor  by  any  agreement  with  the  bank  commissioners. 

Dick  Bice,  Bice  <&  Bice  and  Dviy  &  Duty,  for  ap- 
pellee.   

The  complaint  does  not  state  a  cause  of  action.  The 
instrument  sued  on,  nothing  more  than  an  agreement  for 
the  purchase  of  preferred  stock,  and  falls  within  the 
terms  of  the  statute  of  frauds  and  must  be  in  writing 
and  complete  within  itself.  The  agreement  is  incomplete 
and  void  because  no  consideration  is  expressed  on  its 
face,  and  it  does  not  specify  the  price  to  be  paid  for  the 
stock,  and  because  it  is  not  alleged  nor  proved  that 
** proper  notification"  was  given  Felker,  nor  is  it  alleged 
or  proved  that  the  stock  had  any  market  value.  The 
notes  were  void.  The  contract  is  within  the  statute  of 
frauds  and  void.  91  Ark.  445 ;  107  7tZ.  629.  See,  also,  43 
N.  E.  575;  66  Pac.  914;  32  N.  Y.  App.  Div.  237;  52  N. 
Y.  Supp.  998. 

Eedemption  implies  a  subsisting  right  as  against  a 
defeasible  clainL    56  Ark.  139;  19  ^.  W.  497.    The  con- 
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tract  is  clearly  within  the  statute-  of  frauds.  37  Ark. 
145;  99  N.  Y.  Supp.  392;  137  Fed.  143;  14  Atl.  671;  200 
Fed.  318 ;  59  So.  191.  The  contract  does  not  fix  the  price ; 
this  is  essential.  Pomeroy  on  Cont.,  §  148 ;  107  Pac.  874. 
See,  also,  45  S.  W.  303;  36  OMa.  429;  128  Pac.  1086. 

There  is  no  allegation  nor  proof  that  Felker 's  prop- 
osition was  accepted.    100  Ark.  510;  140  S.  W.  590. 

Mutuality  of  contract  must  be  shown  or  there  is  no 
binding- obligation.  69  Wis.  43 ;  33  N.  W.  110;  5  Atl.  Eep. 
103 ;  30  Ark.  194.  A  mere  offer,  unassented  to,  is  not  a 
contract ;  there  must  be  acceptance.  92  N.  E.  178.  See, 
also,  131  Pac.  76;  137  Id.  1082;  170  N.  C.  510;  87  S.  E. 
Eep.  334. 

No  cause  of  action  is  stated,  as  there  is  no  allegation 
of  value  of  stock,  nor  is  there  any  allegation  that  the 
stock  is  worthless.  36  Cyc.  560-1.  If  this  is  an  action 
for  damages  for  breach  of  contract,  the  measure  of  dam- 
ages is  the  difference  between  the  market  value  of  the 
stock  at  the  time  it  was  agreed  to  be  delivered  to  defend- 
ant and  the  sale  price  thereof.  100  Ark.  510;  140  S.  W. 
590;  98  Id.  546;  29  N.  E.  760;  95  Pac.  803;  101  Id.  568. 

A  contract  for  sale  of  stock  which  can  be  obtained 
in  the  market  will  not  generally  be  specifically  enforced, 
as  the  buyer  and  seller  has  a  suflScient  remedy  at  law. 
Waterman  on  Spec.  Perf.  of  Cont.,  §  19. 

There  is  no  allegation  of  damage  in  the  complaint; 
no  damage  is  shown.    29  N.  E.  Eep.  760. 

Wood,  J.  On  Janaury  20,  1920,  the  appellant,  as 
bank  commissioner  of  the  State  of  Arkansas,  filed  in  the 
Benton  Circuit  Court  an  *^ amended  complaint"  in  which 
he  alleged  ^*that  the  affairs  of  the  Citizens  Bank  of  Eog- 
ers,  Benton  County,  Arkansas,  were,  on  the  16th  day  of 
July,  1914,  duly  placed  in  charge  of  the  Bank  Conmiis- 
sioner  of  the  State  of  Arkansas  as  an  insolvent  bank, 
for  the  purpose  of  liquidating  its  affairs,  and  that  all  of 
its  assets  were  taken  charge  of  by  the  Bank  Commis- 
sioner, who  has  since  that  time  been  liquidating  the  same, 
but  its  affairs  have  never  been    fully    liquidated  and 
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wound  up.  That  among  the  assets  of  said  bank  are  154 
shares  of  preferred  stock  of  Jones  Brothers  &  Company, 
an  Arkansas  corporation,  which  were  duly  issued  by  said 
corporation  to  the  defendant,  J.  E.  Felker.  Said  shares 
of  stock  were  issued  and  delivered  to  the  said  J.  E. 
Felker  as  fully  paid  up  stock ;  that  the  said  J.  E.  Felker, 
in  consideration  of  the  surrender  to  him  by  the  said  Cit- 
izens Bank  of  Rogers  of  certain  obligations  which  he 
owed  the  said  bank,  on  or  about  March  24, 1913,  delivered 
to  and  deposited  with  said  bank  the  said  shares  of  stock 
together  with  a  written  agreement  and  obligation  by  the 
terms  of  which  he  obligated  himself,  after  twelve  months 
from  said  date  on  proper  notification  of  said  bank,  to 
redeem  said  stock  together  with  eight  per  cent,  interest 
on  the  same ;  that  the  said  agreement  came  into  the  pos- 
session and  control  of  the  said  Bank  Commissioner,  to- 
gether with  the  said  shares  of  stock,  as  a  part  of  the  as- 
sets of  said  insolvent  bank;  that  the  said  shares  of  stock 
had  no  market  valiie  when  deposited  in  the  bank  or  after- 
ward, and  never  were  worth  half  the  amount  of  said  notes 
and  afterward  became  worthless;  that,  at  the  end  of  the 
first  year  after  receiving  the  said  agreement  and  shares 
of  stock,  the  defendant,  J.  E.  Felker,  was  not  ready  to 
redeem  the  same,  but  executed  and  delivered  to  said  bank 
his  note  covering  the  interest  on  said  shares  of  stock 
up  to  the  date  of  the  execution  of  said  note,  which  note 
is  also  a  part  of  the  assets  of  said  bank  and  is  in  the 
possession  and  control  of  the  planitiflf  herein ;  that,  after 
said  bank  was  placed  in  charge  of  the  Bank  Commissioner 
as  aforesaid,  the  said  commissioner  duly  notified  the 
defendant  as  required  by  said  agreement  and  demanded 
the  redemption  of  said  shares  of  stock  by  the  payment 
of  the  face  value  thereof  and  interest,  but  the  said  J.  E. 
Felker  has  failed  and  refused  to  redeem  the  same  or  to 
pay  the  amount  required  therefor  and  had  not  paid  any- 
thing up  to  the  filing  of  the  original  complaint  in  this 
action  which  was  on  the  19th  day  of  August,  1918,  and  has 
made  no  payment  since  that  time ;  that  the  plaintiff  has 
always  been  ready  to  receive  the  amount  required  to 
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redeem  said  stock  and  thereupon  to  deliver  said  stock 
to  said  defendant  and  holds  the  same  subject  to  the  or- 
ders of  the  court  for  that  purpose."  The  prayer  of  the 
complaint  was  for  judgment  in  the  sum  of  $15,400. 

The  written  agreement  and  obligation  under  which 
the  shares  of  stock  were  delivered  to  and  deposited  with 
the  Citizens  Bank  of  Rogers,  and  which  came  into  the 
hands  of  the  Bank  ConoLmissioner  was  made  an  exhibit 
to  the  complaint  and  is  as  follows : 

**  Rogers,  Arkansas,  January  2,  1913. 
Citizens  Bank, 

**  Rogers,  Arkansas. 
Gentlemen : 

'*  Twelve  months  after  date  I  agree  on  proper  notifi- 
cation to  redeem  $15,400  Jones  Bros.  &  Co.  preferred 
stock  8  per  cent,  on  same. 

'*J.  E.  Felker.'' 

The  cause  on  motion  of  the  appellee  was  transferred 
to  the  chancery  court.  The  appellee  filed  an  answer  in 
which  he  set  up,  among  other  things,  that  the  agreement 
sued  on  is  within  the  statute  of  frauds  and  void;  that 
the  cause  of  action  is  barred  by  laches  and  the  statute 
of  limitations,  and  that  the  contract  sued  on  is  void  for 
want  of  consideration ;  that  plaintiff  is  estopped,  and  that 
all  indebtedness  to  the  plaintiff  had  been  paid.  Em- 
braced in  the  answer  was  also  a  demurrer  to  the  com- 
plaint. 

The  decree  recites  as  follows:  '^The  cause  was 
heard  on  the  amended  complaint  of  plaintiff,  demurrer 
and  answer  of  defendant,  and  the  evidence  adduced,  the 
complaint  being  by  the  court  treated  as  amended  to  con- 
form to  the  proof.  The  court  sustained  the  defendant's 
demurrer  to  the  complaint  of  the  plaintiff  on  the  obli- 
gation sued  on,  being  a  suit  for  the  collection  of  $15,400 
with  accrued  interest,  on  the  ground  that  said  complaint 
does  not  state  facts  to  constitute  a  cause  of  action  either 
in  law  or  equity;  and  the  plaintiff's  complaint  being 
treated  as  amended  to  correspond  to  the  proof,  said  cause 
is  dismissed."    From  that  decree  is  this  appeal. 
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The  record  shows  that  the  court,  on  motion  of  the 
appellee,  struck  out  the  interlineation  to  the  complaint, 
which  alleged  that  ''the  said  shares  had  no  market  value 
when  deposited  in  the  bank  or  afterward  and  never  were 
worth  the  amount  of  said  notes  and  afterward  became 
worthless.''  But  after  this  ruling  the  court  heard  the 
cause  on  the  amended  complaint,  treating  the  same  **as 
amended  to  conform  to  the  proof." 

There  was  testimony  on  behalf  of  the  appellant  to 
the  effect  that  at  the  time  the  154  shares  of  stock  were 
deposited  in  the  Citizens  Bank  of  Rogers  such  stock  had 
no  market  value,  and  that  the  appellee  and  the  officials 
of  the  bank  knew  this. 

We  have  set  forth  the  amended  complaint  as  it  ap- 
peared before  the  above  interlineation  was  stricken  out, 
for  it  appears  that  the  lower  court  treated  it  as  if  it  con- 
tained the  above  allegation,  ''that  the  stock  had  no  mar- 
ket value,  etc,"  and  we  must  so  treat  it. 

There  was  also  testimony  to  the  effect  that  when 
the  154  shares  of  Jones  Brothers  &  Company  preferred 
stock — the  $15,400 — ^was  delivered  to  and  deposited  by 
the  appellee  with  the  Citizens  Bank  of  Rogers,  it  sur- 
rendered to  him  cancelled  obligations  to  the  bank  for  a 
like  sum.  But  the  testimony  of  the  appellee  further 
shows  that,  when  the  exchange  was  made,  he  executed 
the  instrument,  supra,  which  is  exhibited  with  the  com- 
plaint and  is  the  foundation  of  this  action.  And  he  sub- 
sequently executed  a  note  which  was  made  up  in  part 
of,  and  included  in  it,  the  interest  for  one  year  on  an 
obligation  to  the  bank  in  the  exact  sum  of  $15,400.  "In 
suits  in  chancery,  the  exhibits,  which  are  the  foundation 
of  the  action,  become  a  part  of  the  record,  and  will  control 
the  averments  of  the  complaint  and  the  nature  of  the 
cause  of  action."  Cox  v.  Smith,  99  Ark.  218,  and  cases 
there  cited. 

Now,  the  instrument  set  out  above,  to  say  the  least, 
is  ambiguous  on  its  face.  Oral  testimony  was  admissi- 
ble for  the  purpose  of  explaining  the  circumstances  of  its 
execution  and  the  intention  of  the  parties  to  the  contract. 
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Massey  v.  Dixon,  81  Ark.  337;  Jones  v.  Lewis,  89  Ark. 
368;  New  York  Life  Ins.  Co.  v.  Allen,  143  Ark.  143-152. 

There  was  testimony  that  appellee  at  the  time  of 
the  transaction,  was  solvent.  Since  the  stock  of  Jones 
Brothers  &  Company  had  no  market  value — ^was  worth- 
less— it  is  unbelievable  that  the  officers  of  the  bank, 
knowing  such  facts,  would  have  accepted  such  stock  as 
collateral  to,  much  less  in  exchange  and  payment  of,  the 
notes  of  appellee  to  the  bank.  Even  if  they  had  done  so, 
there  was  no  necessity  for,  and  no  sense  in,  the  transac- 
tion assuming  the  form  of  the  obligation  in  suit.  The 
subsequent  execution  of  the  note  for  accrued  interest  on 
$15,400  shows  that  the  instrument  under  consideration 
was  intended  by  the  parties  as  an  unconditional  and  bind- 
ing obligation  for  the  payment  of  the  sum  of  $15,400. 
Whatever  may  have  been  the  purpose  of  the  bank  and 
the  appellee  in  changing  the  form  by  which  the  indebt- 
edness of  the  appellee  to  the  bank  was  evidenced,  it  was 
certainly  not  their  intention  to  release  the  appellee  from 
his  primary  obligation  to  pay  the  bank  the  sum  of  $15,- 
400.  On  the  contrary,  we  are  convinced  that  the  only 
reasonable  conclusion  is  that  the  instrument  sued  on  was 
intended  to  evidence  an  obligation  on  the  part  of  the 
appellee  to  pay  to  the  Citizens  Bank  of  Rogers,  Arkan- 
sas, the  sum  of  $15,400  on  demand,  with  interest. 

Equity  looks  at  the  substance  and  not  at  the  form, 
and  will  discard  any  mere  surplus  and  unmeaning  words, 
or  supply  other  words  to  carry  out  the  obvious  inten- 
tion of  the  parties.  Therefore,  the  words  ^'proper  no- 
tification'' in  the  instrument  were  surplusage  and  could 
have  no  other  purpose  than  if  the  words  had  been  '*on 
demand  or  notice.''  In  the  light  of  the  testimony  show- 
ing the  intention  of  the  parties  to  the  transaction,  and  to 
effectuate  such  intention,  we  agree  with  the  learned  coun- 
sel for  the  appellant,  that  the  instrument  should  be  inter- 
preted the  same  as  if  it  had  the  following  form : 

Twelve  months  after  date  I  promise  to  pay  to  the 
Citizens  Bank  of  Rogers,  Arkansas,  the  sum  of  fifteen 
thousand  four  hundred  and  no/100  dollars,  with  inter- 
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est  at  the  rate  of  8  per  cent,  per  annum,  for  the  redemp- 
tion of  $15,400  Jones  Brothers  &  Company  preferred 
stock. 

The  instrument  so  construed  explains  and  controls 
the  allegations  of  the  complaint  by  which  it  is  sought  to 
enforce  the  obligation.  It  follows  that  the  court  erred 
in  holding  that  the  complaint  did  not  state  a  cause  of  ac- 
tion and  in  sustaining  the  demurrer  to  the  complaint. 
The  decree  is,  therefore,  reversed  and  the  cause  remanded 
with  directions  to  overrule  the  demurrer  to  the  com- 
plaint. 


Payne  v.  Cotner. 
Opinion  delivered  May  2,  1921. 

1.  Commerce — cattle  inspection  laws. — The  Federal  act  requir- 
ing: the  inspection  of  cattle  shipped  in  interstate  commerce  for 
fever  ticks,  and  the  isolation  of  those  infected  with  such  ticks  in 
separate  pens  (U.  S.  Comp.  Stat.,  §§  850,  8690-97),  is  valid. 

2.  Carriers  —  cattle  infection  —  jury  question. — In  an  action 
a^rainst  a  carrier  for  damagres  resulting  from  delay  in  delivery 
of  a  shipment  of  cattle  caused  by  their  detention  at  destination 
on  account  of  having  fever  ticks,  testimony  of  plaintiff  tending 
to  prove  that  the  cattle  were  free  from  ticks  when  shipped  tends 
to  contradict  the  testimony  of  the  United  States  inspector  that 
he  found  a  fever  tick  on  a  cow  on  arrival  of  shipment,  and  hence 
the  evidence  as  to  finding  the  tick  is  not  undisputed  so  as  to  take 
the  question  from  the  jury. 

8.  Evidence — judicial  notice— laws  op  nature.— Appellate  courts 
will  take  judicial  notice  of  a  law  of  nature,  such  as  that  it  takes 
two  weeks  for  an  adult  cattle  tick  to  develop,  and  that  the  de- 
velopment must  take  place  on  the  animal. 

4,  Carriers — cattle  infection — ^evidence. — In  an  action  against  a 
carrier  for  damages  caused  by  detention  of  cattle  in  quarantine, 
evidence  held  to  establish  that,  if  a  cow  was  infected  with  cattle 
ticks  as  claimed  by  a  United  States  inspector,  the  cow  was  not 
free  from  ticks  when  received  for  shipment. 

5.  Carriers — ^liability  for  mistake  of  inspector. — A  railroad  com- 
pany is  bound  by  the  rules  and  regulations  of  the  interstate  ship- 
ment of  cattle  promulgated  by  the  Secretary  of  Agriculture,  and 
can  not  be  held  liable  in  damages  resulting  from  delay  in  de- 


Digitized  by 


Google 


402  Payne  v.  Cotner.  [148 

livering  the  cattle  at  destination  due  to  mistake  of  a  United 
States  inspector  in  quarantining  cattle  on  arrival  of  the  ship- 
ment, in  the  absence  of  fraud  or  collusion  on  the  company's  part. 

Appeal  from  Logan  Circuit  Court,  Southern  Dis- 
trict ;  James  Cochran,  Judge ;  reversed. 

STATEMENT  OF  FACTS. 

On  July  7,  1918,  appellees  delivered  at  the  railroaa 
station  at  Booneville,  Arkansas,  forty-one  head  of  cattle 
consigned  to  the  National  Live  Stock  Commission  Com- 
pany at  Kansas  City,  Mo.  Appellees  received  a  through 
bill  of  lading,  and  the  shipment  was  routed  over  the  lines 
of  the  Chicago,  Rock  Island  &  Pacific  Ry.  Co.  to  Howe, 
Okla.,  and  from  there  over  the  line  of  the  Kansas  City 
Southern  Ry.  Co.  to  Kansas  City,  Mo.  When  they  reached 
their  destination  the  live  stock  inspector  for  the  Bureau 
of  Animal  Industry  ordered  the  car  unloaded  in  quar- 
antine pens  because  one  of  the  cows  had  fever  ticks  on 
her.  This  affected  the  price  of  the  cattle,  and  appellees 
had  to  sell  them  at  a  loss.  They  brought  this  suit  against 
the  appellant  to  recover  damages. 

Appellees  were  witnesses  for  themselves.  According 
to  their  testimony,  they  were  engaged  in  the  live  stock 
business  near  Booneville,  Ark.,  and  on  July  7,  1918,  they 
delivered  to  the  railroad  company,  at  its  station,  forty- 
one  head  of  cattle  to  be  shipped  to  Kansas  City,  Mo., 
end  received  a  through  bill  of  lading  therefor.  The  ani- 
mals had  been  thoroughly  dipped  as  required  by  the 
regulations  of  the  United  States  Government  and  were 
free  from  ticks.  Appellees  in  all  respects  complied  with 
the  regulations  for  dipping  cattle  and  examined  them 
and  saw  that  they  were  free  from  ticks  at  the  time  they 
were  delivered  to  the  railroad  company  for  shipment. 

Logan  County,  Ark.,  had  been  pronounced  clean  ter- 
ritory and  free  from  ticks,  by  the  government  authori- 
ties, although  a  few  cattle  ticks  would  be  discovered  in 
that  territory  from  time  to  time.  Because  the  United 
States  inspector  claimed  to  have  discovered  a  cattle  tick 
on  one  of  the  cows  shipped,  he  required  the  shipment  of 
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cattle  to  be  placed  in  quarantine  and  on  that  account  ap- 
pellees received  less  for  the  cattle  than  they  would  have 
received  had  the  cattle  been  unloaded  in  pens  used  for 
receiving  clean  cattle,  or  cattle  free  from  ticks. 

Joseph  Bums,  was  a  witness  for  appellant.  In  July, 
1918,  he  was  live  stock  inspector  for  the  Bureau  of  Ani- 
mal Industry  in  the  employment  of  the  United  States  and 
was  stationed  at  Kansas  City,  Mo.  He  was  known  as  a 
lay  inspector  and  his  duties  were  to  inspect  cattle,  hogs 
and  sheep  when  they  were  unloaded  at  the  chutes  by  the 
railroad  company.  He  had  a  civil  service  appointment 
under  the  United  States  Government  and  had  been  en- 
gaged in  this  work  for  nearly  six  years.  He  had  received 
training  for  the  work  under  a  veterinary  specialist.  He 
inspected  the  car  of  cattle  in  question  before  allowing 
the  cattle  to  be  unloaded  at  the  chutes  and  found  live 
Texas  fever  ticks  on  one  cow.  The  cattle  had  been  shipped 
as  clean  cattle,  but  he  required  them  to  be  unloaded  in 
the  quarantine  pens  on  account  of  discovering  the  ticks 
on  the  cow.  If  the  cattle  had  been  clean  cattle  or  free 
from  ticks.  Burns  would  not  have  required  them  to  be 
unloaded  in  quarantine  pens. 

E.  J.  Carey,  a  veterinary  inspector  under  the  United 
States  Bureau  of  Animal  Industry,  had  supervision  over 
the  Kansas  City  Stock  Yards  in  July,  1918,  and  had  been 
engaged  in  work  of  that  character  for  twenty  years. 
During  all  of  this  time  he  had  been  an  employee  of  the 
United  States  in. this  kind  of  work.  George  Burns  was 
an  inspector  under  him  at  Kansas  City,  Mo.,  in  July, 
1918.  About  the  7th  or  8th  of  July,  1918,  Burns  brought 
the  witness  a  tick  which  he  reported  he  had  gotten  off  of 
a  cow  in  the  shipment  of  cattle  involved  in  this  lawsuit. 
Carey  placed  the  tick  in  a  bottle  and  had  it  present  at  the 
trial.  The  tick  could  not  have  gotten  on  the  cow  between 
.  the  6th  of  July,  1918,  and  the  time  it  was  taken  off  on  the 
9th  day  of  July,  1918.  The  reason  is  because  the  Texas 
fever  tick  has  to  go  through  stages  of  development  on  the 
animal.  It  does  not  develop  on  the  ground  when  it  is 
hatched.    After  it  gets  on  an  animal  it  takes  two  weeks  to 
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develop  to  the  size  of  the  tick  referred  to.  A  tick  goes 
through  two  molts.  The  seed  tick  gets  on  the  animal  and 
it  takes  fifteen  days  to  get  through  its  first  molt.  In 
other  words,  it  sheds  its  skin  and  it  takes  from  five  to 
eight  days  to  go  through  its  second  molt.  After  it  has 
matured  on  one  cow,  it  can  not  become  detached  and  at- 
tach itself  to  another  animal.  The  reason  is  that  when 
the  Texas  fever  tick  becomes  attached  to  an  animal  it 
can  not  come  off  of  the  animal  until  it  reaches  maturity 
and  is  gorged  with  blood  so  that  it  lets  loose  of  its  own 
accord.  The  tick  in  question  had  been  at  least  two  weeks 
on  the  animal  upon  which  it  was  found. 

Other  expert  witnesses  corroborated  the  testimony 
of  Dr.  Carey  in  respect  to  the  development  of  the  Texas 
cattle  tick. 

The  jury  returned  a  verdict  for  appellees  and  to  re- 
verse the  judgment  rendered,  appellant  has  duly  prose- 
cuted this  appeal. 

Thos.  S.  Buzhee  and  George  B.  Pugh,  for  appellant. 

1.  A  verdict  should  have  been  directed  for  appel- 
lant under  the  undisputed  evidence. 

2.  The  undisputed  evidence  shows  that  an  adult 
cattle  tick  could  not  have  gotten  on  one  of  the  cows  be- 
tween the  date  of  the  shipment  and  the  date  of  the  ar- 
rival of  the  cattle,  only  three  days  en  route.  The  court 
erred  in  giving  instruction  No.  1  for  appellees  and  in  re- 
fusing No.  2  for  appellant.  75  Atl.  352;  26  L.  R.  A.  (N. 
S.)  712;  57  Ark.  402. 

3.  No  evidence  of  negligence  on  the  part  of  the  car- 
rier was  shown,  but  the  evidence  shows  due  care  and  ab- 
sence of  negligence  and  no  liability  whatever.  112  Ark. 
298-300.  The  question  of  negligence  should  at  least  have 
been  submitted  to  the  jury  as  requested  by  appellant. 

Evans  &  Evans,  for  appellees. 

1.  This  court  will  take  judicial  knowledge  of  the 
rules  and  regulations  of  the  United  States  Secretary  of 
Agriculture  and  Bureau  of  Animal  Industry.  Sapps' 
Federal  Bules  and  Beg.,  pp.  19-20. 
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The  court  properly  refused  to  direct  a  verdict  for 
appellant.  If  Carey  and  Driver  are  experts,  their  testi- 
mony pan  not  have  any  more  force  than  the  testimony  of 
any  other  expert  opinion  witness.  50  Ark.  511.  The  jury 
are  not  bound  to  accept  the  conclusion  of  experts.  The 
testimony  of  scientific  witnesses  is  not  always  reliable, 
and  at  last  the  jury  are  the  judges  of  the  facts.  There 
was  no  basis  for  the  testimony  of  the  experts,  Carey  or 
Driver.  Under  the  law  and  evidence  there  was  no  error 
in  refusing  to  direct  a  verdict  against  plaintiff.  105 
Ark.  526. 

2.  The  verdict  is  supported  by  a  clear  preponder- 
ance of  the  testimony.  119  Ark.  6.  A  verdict  is  final  on 
review  or  appeal.  89  Ark.  Ill ;  110  Id.  632 ;  1  Crawford 's 
Digest,  297. 

3.  There  is  no  error  in  the  instructions;  they  state 
the  law.  110  Ark.  269;  139  Id.  143;  100  Id.  269;  81  Id. 
469;  112  76^.298. 

Hart,  J.  (after  stating  the  facts).  Under  the  act  of 
Congress  regulating  the  shipment  of  live  stock  from  one 
State  to  another,  the  Secretary  of  Agriculture  is  author- 
ized to  establish  rules  and  regulations  concerning  the 
exportation  and  transportation  of  live  stock  from  one 
State  to  another  where  he  may  have  reason  to  believe 
certain  contagious  diseases  exist. 

Pursuant  to  this  authority  the  United  States  Bureau 
of  Animal  Industry  appointed  an  inspector  with  super- 
vision over  the  Kansas  City  Stock  Yards  at  Kansas  City, 
Mo.  His  duties  required  him  to  inspect  all  cattle  from 
southern  points  before  they  were  unloaded  and  to  place 
cattle  which  were  clean  and  free  from  ticks  in  certain 
pens  and  those  infected  with  fever  ticks  in  other  pens. 
Such  laws  are  valid.  K.  C.  S.  Ry.  Co.  v.  State,  90  Ark. 
343,  and  Reid  v.  Colorado,  187  U.  S.  137, 

Pursuant  to  the  authority  conferred  by  the  act  of 
Congress,  the  shipment  of  cattle  in  question  was  inspected 
when  it  arrived  at  Kansas  City.  Burns  testified  that  he 
found  a  Texas  fever  tick  on  one  of  the  cows  and  on  that 
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account  had  the  cattle  unloaded  in  quarantine.  On  this 
account  appellees  sold  the  cattle  at  a  loss.  Hence  this 
lawsuit. 

Counsel  contend  that  a  verdict  should  have  been  di- 
rected in  appellant's  favor  under  the  undisputed  evi- 
dence. Of  course,  if  the  undisputed  evidence  showed  that 
a  cattle  tick  was  found  on  one  of  the  cows  and  did  not 
get  on  the  cow  en  route,  appellant  would  not  be  liable  be- 
cause the  cattle  were  placed  in  quarantine  pursuant  to 
an  act  of  Congress. 

In  the  first  place,  it  is  contended  by  counsel  for  ap- 
pellant that  the  undisputed  evidence  shows  that  a  cattle 
tick  was  found  on  one  of  the  cows  upon  the  arrival  of 
the  consignment  at  the  chutes.  They  point  to  the  fact 
that  the  United  States  inspector  testified  to  that  fact, 
that  he  is  a  disinterested  witness,  and  that  there  is  noth- 
ing in  his  testimony  which  tends  to  contradict  him.  This 
is  true,  but  that  does  not  make  his  testiiuony  uncontra- 
dicted. The  cattle  were  shipped  from  clean  territory 
and  were  billed  as  clean  cattle.  Appellees  testified  that 
they  had  dipped  the  cattle  strictly  according  to  regula- 
tions before  they  were  shipped ;  that  they  examined  them 
carefully  at  the  time  of  shipment,  and  that  they  were  free 
from  ticks.  This  testimony  tends  to  contradict  the  testi- 
mony of  Bums,  the  United  States  inspector.  Mo.  Pac. 
Rd.  Co.  V.  Block,  142  Ark.  127. 

Again  it  is  contended  by  counsel  for  appellant  that 
the  judgment  must  be  reversed  because  the  undisputed 
evidence  shows  that  an  adult  cattle  tick  could  not  have 
gotten  on  one  of  the  cows  between  the  date  of  shipment 
and  the  date  of  the  arrival  of  the  cattle  at  Kansas  City, 
Mo.    The  cattle  were  only  three  days  en  route. 

In  this  contention  we  think  they  are  correct.  In  St. 
Louis  8.  W.  Ry.  Co.  v.  Ellenwood,  123  Ark.  428,  the  court 
held  that  appellate  courts  will  take  notice  of  the  unques- 
tioned laws  of  nature,  of  mathematics  and  the  like.  In 
the  application  of  that  rule  to  the  facts  of  the  present 
case,  the  court  will  take  notice  of  the  unquestioned  laws 
of  science.    Dr.  Carey  testified,  without  objection,  that 
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the  inspector  delivered  to  him  an  adult  cattle  tick  which 
he  had  taken  from  one  of  the  cows  of  appellees  at  the 
stock  yards  before  he  allowed  the  car  of  cattle  to  be  un- 
loaded. So  it  may  be  taken  as  established  that  an  adult 
cattle  tick  was  found  on  the  shipment  of  cattle  in  question 
by  the  United  States  inspector.  The  expert  witnesses 
testified  that  it  would  take  two  weeks  for  the  tick  to  have 
developed.  They  point  out  that  the  tick  only  develops 
while  on  the  animal.  Thus  it  will  be  seen  that  it  is  a 
scientific  fact  that  it  takes  two  weeks  for  an  adult  cattle 
tick  to  be  developed  and  that  the  development  must  take 
place  on  the  animal.  Therefore,  the  undisputed  evidence 
shows  that  if  an  adult  cattle  tick  was  found  upon  the  ani- 
mal by  the  inspector,  it  could  not  have  gotten  on  the 
animal  en  route. 

Counsel  for  appellees  insist  that  the  laws  of  science 
sometimes  change.  It  is  sufficient  answer  to  this  to  say 
that  in  this  respect  the  law  has  not  yet  been  questioned 
and  is  a  scientific  fact.  The  expert  witnesses  all  agree 
that  it  is  impossible  as  a  scientific  fact  for  a  seed  tick 
to  develop  into  an  adult  tick  in  less  than  two  weeks  and 
that  the  molting  process  must  take  place  on  the  animal. 
Therefore,  the  undisputed  evidence  shows  that,  if  the  tick 
was  on  the  animal,  it  was  there  before  the  cattle  were 
delivered  to  the  railroad  company  for  shipment,  and  the 
railroad  company  was  not  guilty  of  any  negligence  in 
the  premises  while  the  cattle  were  in  its  possession  for 
shipment  and  delivery  to  the  consignee.  Liability  then 
could  only  be  predicated  on  the  theory  that  the  cattle  were 
free  from  ticks  when  they  were  received  for  shipment 
As  we  have  already  seen,  the  testimony  of  the  United 
States  inspector  to  the  effect  that  he  found  a  cattle  tick 
on  one  of  the  cows  at  the  unloading  of  the  chute  in  Kan- 
sas City  is  not  undisputed,  but  it  does  not  follow  that  the 
railroad  company  would  be  liable  on  that  account.  While 
the  testimony  in  this  respect  is  not  undisputed,  still  there 
is  nothing  to  show  that  the  railroad  company  acted  in 
collusion  with  him  in  the  premises.  In  the  absence  of 
such  a  showing,  the  railroad  company  would  not  be  liable. 
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The  railroad  company  was  bound  by  the  rules  and  regu- 
lations promulgated  by  the  Secretary  of  Agriculture,  and 
it  could  not  be  held  liable  in  damages  for  a  mistake  of 
one  of  the  inspectors  of  the  United  States  in  the  absence 
of  fraud  and  collusion  on  the  part  of  the  railroad 
company. 

There  is  nothing  in  the  record  tending  in  the  remot- 
est degree  to  establish  this  charge.  Indeed  the  evidence 
shows  the  utmost  good  faith  on  the  part  of  the  railroad 
company. 

It  follows  that  the  judgment  must  be  reversed  and 
the  cause  remanded  for  a  new  trial. 


Upton  v.  Wimbrow. 
Opinion  delivered  May  2,  1921. 

Trespass— TREBLE  damages. — Under  Crawford  &  Moses'  Digest,  § 
10320,  providing  for  treble  damages  for  cutting  timber  on  an- 
other's land  and  §  10322,  providing  that  if  defendant  had  proba- 
ble cause  to  believe  that  the  land  was  his  own,  only  single  dam- 
ages should  be  recovered,  held  that  where  defendant  in  good  faith 
accepted  a  previous  survey  as  marking  the  true  line,  not  know- 
ing that  there  was  an  error  in  the  survey,  treble  damages  were 
not  recoverable  for  cutting  timber  up  to  such  line. 
Appeal  from  Sevier  Circuit  Court;  James  S.  Steel, 

Judge;  affirmed. 

STATEMENT  OF  FACTS. 

Frank  Upton  sued  John  Wimbrow  in  the  circuit  court 
in  an  action  of  trespass  to  recover  damages  for  cutting 
and  removing  a  quantity  of  trees  from  his*  land. 

The  action  was  based  upon  sections  10320-10322  of 
Crawford  &  Moses'  Digest.  Wimbrow  cut  from  Upton's 
land  a  number  of  hickory  trees,  amounting  in  the  aggre- 
gate to  76,652  feet,  of  the  value  of  $613.21,  and  converted 
the  same  to  his  own  use. 

According  to  the  testimony  of  Upton,  his  boundary 
line  was  plainly  marked  by  blazes  cut  on  the  trees,  and 
it  was  easy  to  ascertain  where  his  boundary  line  was. 
Other  evidence  was  adduced  by  him  tending  to  show  that 
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his  boundary  line  was  plainly  marked,  and  that  it  was 
easy  to  see  the  blazes  on  the  trees  marking  it. 

According  to  the  testimony  of  Wimbrow,  he  is  en- 
gaged in  the  sawmill  business  and  had  been  cutting  tim- 
ber for  the  Pinepole  and  Shaft  Company  for  four  years. 
That  company  would  furnish  him  stumpage,  and  he  would 
sell  it  the  lumber  cut  by  his  mill.  He  bought  some  tim- 
ber from  that  company  in  Sevier  County,  Ark.,  and  di- 
rected his  cutters  not  to  cut  over  the  line  shown  them. 
Before  Wimbrow  purchased  the  timber,  the  Pinepole 
and  Shaft  Company  had  had  the  land  on  which  it  stood 
surveyed  and  the  boundary  line  marked  by  Tom  Cash. 
Wimbrow  told  his  timber  cutters  to  follow  the  line  estab- 
lished by  Tom  Cash  which  was  plainly  marked  on  the 
trees  by  blazes  made  by  him.  Wimbrow  did  not  know 
that  the  timber  in  question  was  owned  by  Upton  or 
claimed  by  him  until  after  he  had  cut  and  removed  it  from 
the  land.  He  did  not  go  upon  the  land  himself  and  did 
not  notice  the  old  blazes  which  marked  Upton's  boundary 
line. 

Tom  Cash  was  also  a  witness  for  Wimbrow.  Ac- 
cording to  his  testimony,  while  he  was  not  a  regular  sur- 
veyor and  timber  estimator,  he  did  nearly  all  of  that  work 
for  the  Pinepole  and  Shaft  Company.  That  company 
sent  him  to  survey  its  land  situated  next  to  Upton's  land. 
He  made  the  survey  and  marked  the  boundary  line  of  the 
company  by  hacking,  or  blazing  the  trees.  After  he  made 
the  survey  and  established  the  line  of  the  company,  it 
sold  the  timber  to  Wimbrow.  Subsequently  it  was  ascer- 
tained that  Wimbrow  had  cut  and  removed  trees  from 
Upton's  land.  None  of  the  trees  cut  and  removed  by 
Wimbrow,  however,  were  beyond  the  line  established  by 
Cash.  After  it  was  ascertained  that  Wimbrow  had  cut 
and  removed  trees  from  Upton's  land,  Cash  went  back 
and  further  examined  the  land  and  found  that  he  had 
made  a  mistake  in  establishing  the  boundary  line.  There 
was  a  jog  or  a  fractional  part  of  a  section  next  to  the 
land  surv^eyed  by  him,  and  this  caused  him  to  make  the 
mistake.    Cash  did  not  notice  the  old  blazes  on  the  trees 
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which  had  been  formerly  put  there  to  establish  Upton  ^s 
boundary  line. 

Evidence  was  introduced  in  rebuttal  by  Upton  tend- 
ing to  show  that  a  good  surveyor  could  have  easily  dis- 
covered the  jog  next  to  the  company's  land  and  need  not 
have  made  any  mistake  in  establishing  the  boundary  line. 

The  jury  returned  a  verdict  for  Upton  in  the  sum  of 
$613.21,  and  from  the  judgment  rendered,  Upton  has 
appealed. 

E.  K.  Edwards  and  B.  E.  Ishell,  for  appellant 

The  court  erred  in  not  allowing  plaintiff  treble  dam- 
ages for  the  trespass.  The  instructions,  2,  3  and  4,  asked 
by  plaintiff  and  refused  are  in  the  language  of  the  stat- 
ute as  construed  by  this  court  and  embody  the  law,  and 
it  was  error  to  refuse  them.  C.  &  M.  Digest,  §§  320-2; 
96  Ark.  87;  116  Id.  207.  The  lines  of  the  land  were 
clearly  blazed,  and  the  fence  put  Wimbrow  on  notice  of 
the  line,  which  he  could  not  disregard,  and  he  is  liable. 
130  Ark.  550 ;  132  Id.  474.  A  man  can  not  be  deprived  of 
his  property  without  his  consent  or  by  due  operation  of 
law.    65  Ark.  451.    See,  also,  96  Ark.  87. 

Treble  damages  were  recoverable.  116  Ark.  207 ;  105 
Id.  157. 

The  holding  of  the  court  that  the  evidence  for  treble 
damages  is  clearly  erroneous. 

Lake  &  Lake,  for  appellee. 

The  court  properly  refused  to  submit  the  question  of 
treble  damages  to  the  jury.  This  is  fully  sustained  by 
the  evidence.    73  Ark.  464;  31  Id.  286;  101  Id.  36. 

The  measure  of  damages  for  the  conversion  of  tim- 
ber is  its  value  at  the  time  and  place  of  conversion  if  the 
cutting  is  done  in  good  faith,  but  if  in  bad  faith  the  en- 
hanced value  of  the  timber  may  be  recovered.  117  Ark. 
127.  It  is  not  true  that  if  appellee,  having  admitted  the 
cutting,  the  burden  of  proving  probable  cause  for  be- 
lieving he  had  authority  to  cut  and  carry  away  the  tim- 
ber, was  on  appellee.    101  Ark.  36 ;  96  Id.  47. 
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The  evidence  does  not  support  a  verdict  for  any  pen- 
alty. 

Habt,  J.  (after  stating  the  facts).  It  is  the  conten- 
tion of  the  plaintiff,  Upton,  that  the  court  erred  in  not 
allowing  him  treble  damages  for  the  trespass.  The  plain- 
tiff relies  on  section  10320  of  Crawford  &  Moses '  Digest, 
which  provides,  in  substance,  that  if  any  person  shall  cut 
down  or  remove  any  timber  growing  on  the  land  of  an- 
other, every  person  so  trespassing  shall  pay  the  party 
injured  treble  its  value. 

Section  10322  of  Crawford  &  Moses'  Digest  provides 
that  if,  on  the  trial  of  any  action  brought  under  the  pro- 
visions of  the  act,  it  shall  appear  that  the  defendant  had 
probable  cause  to  believe  that  the  land  on  which  the  tres- 
pass is  alleged  to  have  been  committed  is  his  own,  the 
plaintiff  shall  recover  single  damages  only. 

In  construing  a  statute  in  all  essential  respects  sim- 
ilar to  our  own,  and  in  which  it  was  provided  that  if  it 
should  appear  that  the  defendant  had  probable  cause  to 
believe  that  the  land  on  which  the  trespass  was  committed 
was  his  own,  the  plaintiff  should  recover  single  damages 
only,  the  Supreme  Court  of  Michigan  held  that  the  right 
of  the  plaintiff  to  recover  treble  damages  would  depend 
upon  the  good  faith  of  the  defendant.  Wallace  v.  Finch, 
24  Mich.  255.  Mr.  Justice  Graves,  who  delivered  the 
opinion  of  the  court,  in  discussing  the  statute  said  that  no 
element  of  wilfulness  could  avail  the  defendant  from 
legal  liability  for  single  damages  under  the  statute.  Con- 
tinuing the  learned  justice  said : 

**The  question  of  treble  damages,  however,  stands 
on  a  different  principle  altogether.  When  this  law  gives 
single  damages,  it  has  a  single  object,  and  that  is  to  re- 
dress the  injured  party.  But  when  the  damages  are  to 
be  trebled,  the  object  is  two-fold,  namely :  to  redress  the 
injury  done,  and  also  to  punish  the  wrong-doer.  No  other 
explanation  of  these  provisions  is  possible,  and,  accord- 
ing to  well  settled  rules,  when  a  law  is  susceptible  of 
penal  applicatioiis  in  special  caseg,  such  applications  of 
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it  ought  to  be  closely  confined  to  cases  withii^  its  princi- 
ple. Now,  when  we  come  to  interpret  this  statute,  we 
must  either  hold  that  the  Legislature  meant  that  any 
person,  however  blameless  in  a  moral  point  of  view,  who 
should  be  within  the  inculpatory  words  of  the  first  sec- 
tion, and  not  within  the  exact  words  of  the  saving  provi- 
sions of  the  second  section,  should  be  punished ;  or,  on  the 
contrary,  that  the  Legislature  meant  that  the  penal  appli- 
cation should  be  made  only  in  cases  marked  by  wanton- 
ness, wilfulness  or  evil  design.  And  it  is  hardly  admis- 
sible to  impute  the  former  purpose  to  the  Legislature. 

**  Indeed,  the  nature  of  the  limitations  contained  in 
the  second  section  indicates  very  clearly  that  no  such 
purpose  was  contemplated.  Those  limitations  all  point 
to  the  exclusion  of  the  penal  application  where  the  tres- 
pass is  not  aggravated  by  bad  faith  or  other  positive 
blame,  and  they  amount  to  a  legislative  intimation  that 
the  penal  provisions  were  not  intended  to  apply  where 
punishment  beyond  redress  for  injury  would  be  inapt, 
impolitic  and  unjust." 

In  Barnes  v.  Jones,  51  Cal.  303,  it  was  held  that  the 
lower  court  erred  in  trebling  the  damages,  and  the  court 
held  that,  while  the  statute  in  that  State  did  not  so  state, 
in  express  terms,  it  was  clear  that  it  was  not  intended  to 
apply  to  cases  in  which  the  trespass  was  committed 
through  an  innocent  mistake  as  to  the  boundary  of  a  tract 
of  land  claimed  by  the  defendant. 

In  Batchelder  v.  Kelltf,  10  N.  H.  436,  34  Am.  Dec. 
174,  the  court  said  that  to  subject  a  party  to  the  penalty 
prescribed  by  statute  it  must  appear  that  the  act  was 
done  knowingly  and  wilfully  and  not  through  mistake  or 
accident. 

In  Perkins  v.  Hacklcman,  26  Miss.  41,  59  Am.  Dec. 
243,  the  court  held  that  a  party  supposing  himself  to  be 
cutting  timber  on  his  own  land,  but  by  mistake  cutting 
on  another's  land,  is  liable  for  acutal  damages  only.  In 
construing  such  a  statute  in  the  case  of  Whitecraft  v. 
Vandever,  12  111.  235,  the  court  said: 
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*'The  object  of  the  statute  is  to  furnish  an  additional 
remedy  to  the  owner  of  the  land,  and  also  to  punish  the 
wrong-doer. 

*'To  subject  a  party  to  such  punishment,  he  must  have 
committed  the  wrong  knowingly  and  wilfully,  or  under 
such  circumstances  as  show  him  guilty  of  criminal  negli- 
gence. It  could  never  have  been  the  intention  of  the 
Legislature  to  impose  a  penalty  upon  a  person,  who,  sup- 
posing in  good  faith  that  he  was  cutting  upon  his  own 
land  after  having  taken  reasonable  pains  to  ascertain  its 
boundaries,  should,  inadvertently  and  by  mistake,  cut 
trees  upon  the  land  of  another.'' 

In  Russell  v.  Irbi/,  13  Ala.  131,  the  court  said  that 
the  general  tenor  of  the  statute  was  such  as  wholly  to 
preclude  the  idea  that  it  was  designed  to  apply  to  unin- 
tentional trespasses.  These  decisions  construing  similar 
statutes  in  other  States  are  in  accord  with  the  decision 
of  this  court  in  Fogel  v.  Butler,  96  Ark.  87. 

There  is  nothing  in  the  record  in  the  present  case 
tending  to  show  that  the  defendant  cut  the  timber  know- 
ing that  he  had  no  authority  to  do  so,  or  without  having 
probable  cause  to  believe  it  to  be  his  own.  He  cautioned 
his  timber  cutters  not  to  go  beyond  the  line  established 
by  Tom  Cash,  which  he  believed  to  be  his  boundary 
line.  Cash  had  been  employed  by  the  Pinepole  and  Shaft 
Company  to  establish  the  line  before  that  company  sold 
the  timber  to  Wimbrow.  There  is  nothing  in  the  record 
tending  to  show  that  Wimbrow  had  any  reason  to  believe 
that  Cash  was  negligent  in  making  the  survey.  He  made 
the  survey  before  Wimbrow  purchased  the  timber,  and 
for  the  very  purpose  of  establishing  the  boundary  line. 
There  is  nothing  tending  to  show  that  Wimbrow  knew 
that  Cash  had  been  guilty  of  negligence  in  making  the 
survey,  or  that  he  had  anything  to  do  with  making  it. 
He  simply  took  the  line  shown  him  as  the  true  boundary, 
and  there  is  nothing  in  the  record  tending  to  impeach  his 
good  faith  in  the  matter. 

The  court  properly  allowed  the  plaintiff  to  recover 
only  single  damages  under  the  facts  disclosed  by  the 
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record.  The  undisputed  facts  show  that  the  defendant 
had  probable  cause  to  believe  that  the  land  on  which  the 
timber  in  question  was  cut  was  his  own. 

Therefore  it  is  unnecessary  to  consider  or  discuss 
the  instructions  given  or  asked  on  the  question  of  treble 
damages. 

It  follows  that  the  judgment  must  be  aiBrmed. 


DeLoach  v.  Ozark  Mutual  Life  Insueancb  Company. 
Opinion  delivered  May  2,  1921. 

1.  Insurance  ^BENEFIT  insurance  —  misstatement  as  to  age.— 
Where  the  by-laws  of  a  benfit  insurance  company  prohibited  ad- 
mitting a  member  above  60  years  of  age,  the  company  is  not 
bound  by  a  certificate  of  insurance  issued  to  a  member  over  that 
age  whose  application  contained  a  false  statement  as  to  his  age, 
whether  the  false  statement  be  held  a  representation  or  a  war- 
ranty. 

2.  Insurance — misstatement  as  to  age— recovery  of  premiums. — 
Where  a  benefit  certificate  was  not  binding  on  the  insurer  by  rea- 
son of  a  false  statement  that  the  insured  was  within  the  insura- 
ble age,  the  premiums  paid  may  be  recovered  where  the  misstate- 
ment as  to  insured's  age  was  not  made  wilfully  or  fraudulently. . 

Appeal  from  Polk  Circuit  Court;  James  S,  Steel, 
Judge ;  affirmed. 

Norwood  &  AUetf,  for  appellant. 

1.  The  certificates  do  not  contain  any  forfeiture 
clause,  and  the  language  of  the  applications  and  certifi- 
cates do  not  amount  to  a  warranty  that  will  render  the 
certificates  void  because  of  an  honest  mistake  as  to  the 
age  of  the  insured.  An  insurance  policy  is  construed 
most  strongly  against  the  insurer.  134  Ark.  245 ;  80  Id. 
49;  134  Id.  245;  113  Id.  174;  86  Id.  115. 

2.  Forfeitures  are  not  favored,  and  if  the  contract 
does  not  specifically  and  definitely  provide  for  such  for- 
feiture the  court  will  not  read  a  forfeiture  into  the  con- 
tract.   89  Ark.  479 ;  89  Md.  624, 
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3.  The  certificates  were  valid,  although  the  assured 
was  older  than  the  maximuin  age  limit  fixed  by  the  laws 
of  the  appellee  association.  134  Ark.  245;  105  Id.  143. 
The  certificate  will  prevail  in  the  absence  of  proof  that  the 
certificate  is  in  conflict  with  the  charter  or  articles  of  as- 
sociation. 105  Ark.  143.  Certificates  can  not  be  treated 
as  valid  for  one  purpose  of  collecting  assessments  and 
invalid  to  escape  liability.  74  Ark.  190;  70  la.  455;  120 
HI.  121.  A  party  can  not  ratify  and  repudiate  the  same 
transaction.  47  Ark.  301.  The  certificates  were  not  de- 
clared void  on  account  of  any  fraud  but  because  the  in- 
sured was  over  the  age  limit  as  declared  by  the  by-laws, 
and  appellee  should  have  returned  at  least  the  premiums 
paid.  3  L.  B.  A.  (N.  S.)  114.  See,  also,  32  Id.  298;  88 
N.  E.  Rep.  97.  The  certificates  were  not  void  and  appel- 
lee is  liable. 

Minor  Pipkin,  for  appellee. 

The  certificates  were  void,  and  there  can  be  no  re- 
covery because  of  a  breach  of  the  warranty.  14  B.  C.  L., 
§  207;  63  N.  Y.  404;  31  Me.  219;  58  Ark.  526.  They  are 
void  for  false  representations  of  material  matters.  El- 
liott's Law  of  Ins.,  §  37;  126  Mass.  316.  They  were  void 
because  applicant  was  not  eligible  to  membership.  39 
Minn.  303 ;  92  Wis.  577 ;  47  L.  R.  A.  681.  When  a  poUcy 
is  void  by  reason  of  breach  of  warranty,  the  premiums 
paid  can  not  be  recovered  back.  Dalo  98;  Poe  634;  10 
HI.  App.  431,  441. 

Smith,  J.  Appellant  DeLoach  made  application  for 
two  certificates  of  membership  in  the  Ozark  Mutual  Life 
Association,  hereinafter  referred  to  as  the  company,  on 
the  life  of  his  mother.  The  certificates  were  issued,  and 
the  insured  died  April  19,  1919.  The  proof  of  death 
thereafter  made  disclosed  the  fact  that  Mrs.  DeLoach 
was  past  sixty  years  of  age  at  the  time  of  the  issuance  of 
the  certificate,  and  that  information  thus  acquired  was 
the  first  knowledge  the  company  had  that  the  insured's 
true  age  had  not  been  correctly  stated  in  the  applications. 
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The  applications  for  the  certificates  contained  the 
following  recitals:  ^^To  make  certificate  valid  the  ques- 
tions in  the  application  must  be  answered  correctly.^' 

And  further:  ''I  hereby  make  application  to  the 
Ozark  Mutual  Life  Association  for  membership  in  the 
same,  and  in  doing  so  certify  that  the  following  state- 
ments are  made  and  questions  answered  correctly  as  a 
basis  for  obtaining  same :  Name,  Telithy  Emily  DeLoach, 
age  60.'* 

Another  clause  in  the  application  is  to  the  effect  that 
**It  is  hereby  understood  and  agreed  that  this  applica- 
tion, upon  its  acceptance,  is  a  part  of  the  contract  and 
warranty  by  the  member,  and  that  no  agent  or  other 
person  has  any  authority  to  waive  or  dispense  true  and 
correct  answers  in  writing  hereon  to  any  of  the  questions 
above  set  forth.*' 

At  the  time  the  applications  for  the  certificates  were 
executed  there  was  in  force  a  by-law  of  the  company  as 
follows :  *  *  This  organization,  being  founded  purely  upon 
a  mutual  basis  and  being  governed  in  a  representative 
manner,  those  eligible  for  membership  shall  be  of  the 
white  or  Caucasian  race,  between  the  ages  of  ten  and 
sixty  years,  inclusive,  counting  from  the  nearest  birth- 
day." 

All  the  statements  herein  recited  appear  in  the 
agreed  statement  of  facts  upon  which  the  case  was  tried 
before  the  court  without  a  jury,  and  it  was  therein  stip- 
ulated that  DeLoach  did  not  knowingly  or  wilfully  mis- 
represent his  mother's  age  when  the  applications  were 
made. 

The  court  rendered  judgment  in  favor  of  the  com- 
pany on  the  certificates,  but  gave  judgment  against  the 
company  for  the  amount  of  the  premiums  paid,  and  both 
DeLoach  and  the  company  have  appealed. 

We  think  the  judgment  of  the  court  below  should  be 
aflSrmed  in  its  entirety. 

The  company  had  the  right  to  rely  on  the  statement 
that  the  party  proposed  for  insurance  was  of  an  insur- 
able age,  and  it  had  no  knowledge  to  the  contrary  until 
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the  proofs  of  death  were  made.  In  this  respect  the  case 
differs  from  that  of  Mutual  Aid  Union  v.  Blacknall,  129 
Ark.  450  (same  case,  first  appeal,  123  Ark.  377),  in  which 
case  the  applicant  for  the  insurance  gave  his  correct  age, 
but  the  agent  of  the  insurance  company,  instead  of  writ- 
ing into  the  application  the  age  as  given  to  him,  wrote 
down  an  age  which  was  within  the  limit  prescribed  by 
the  company  beyond  which  it  did  not  accept  applications. 
We  there  held  that,  in  the  absence  of  collusion  between 
the  applicant  and  the  agent,  the  company  would  be 
charged  with  the  knowledge  thus  acquired  by  its  agent 
and  would  be  held  to  have  waived  the  inhibition  con- 
tained in  the  policy  against  insuring  a  person  of  the  ap- 
plicant's true  age. 

Appellant  DeLoach  cites  and  relies  on  the  case  of 
Lincoln  Reserve  Life  Ins,  Co,  v.  Smithy  134  Ark.  245.  But 
that  case  does  not  control  here.  In  that  case  the  jury 
might  have  found  that  the  insured  was  fifty-three  years 
of  age,  as  stated  in  his  application,  or  that  he  was  fifty- 
nine  years  of  age,  as  the  proof  on  the  part  of  the  com- 
pany tended  to  show.  The  policy  in  that  case  contained 
the  following  provision  in  regard  to  age:  ^^4.  Age.  If 
the  age  of  the  insured  has  been  misstated,  the  amount 
payable  hereunder  shall  be  such  as  the  premium  paid 
would  have  purchased  at  the  correct  age,  provided,  the 
age  at  the  time  insured  is  not  over  sixty  years.''  It  was 
not  shown  or  contended  in  that  case  that  the  insured  was 
past  sixty.  It  was  shown,  however,  that  the  company 
had  an  age  limit  of  fifty-five  years  on  a  policy  of  the  kind 
there  sued  on,  and  that  the  company  prescribed  no  rate 
of  premiums  on  policies  of  that  kind  on  persons  over 
fifty-five  years  of  age. 

The  contention  of  the  company  in  that  case  was  that, 
if  there  was  a  misstatement  of  age,  and  the  age  of  the 
applicant  exceeded  the  maximum  limit  on  such  policies, 
there  could  be  no  recoverj%  for  the  reason  that  the  pre- 
mium paid  by  the  insured  would  not  have  purchased  in- 
surance in  any  sum  according  to  the  insured's  correct 
age.    On  behalf  of  the  plaintiff,  the  owner  of  the  policy 
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by  assignment,  it  was  contended  that  a  recovery  of  the 
full  amount  of  the  policy  was  allowed,  notwithstanding 
the  misstatement  of  the  age,  for  the  reason  that  the  com- 
pany did  not  show  that  a  policy  for  a  similar  sum  was 
purchasable  according  to  the  limited  payment  plan — the 
plan  on  which  the  policy  was  issued.  We  sustained  the 
contention  of  the  plaintiff  and  assigned  as  our  reason 
therefor  that  the  effect  of  the  clause  in  regard  to  the  age, 
set  out  above,  was  to  provide  for  a  lessening  of  the 
amount  provided  the  age  of  the  insured  was  not  over 
sixty  years,  and  that  it  devolved  upon  the  company,  in 
order  to  obtain  any  advantage  under  this  clause,  to  show 
that  there  was  a  purchasable  policy  according  to  the  plan 
adopted  at  the  true  age  of  the  insured.  In  other  words, 
that  there  was  a  liability  for  the  amount  named  in  the 
face  of  the  policy  unless  it  could  be  lessened  so  as  to  be 
reduced  to  such  an  amount  of  insurance  as  the  premium 
paid  **  would  have  purchased  at  the  correct  age,'^  and 
that  unless  that  premium  would  have  purchased  a  policy 
for  a  less  sum  the  liability  for  the  full  amount  continued. 

But  we  have  here  no  such  clause  to  construe.  On 
the  contrary,  the  applicable  clauss  requires  the  applicant 
to  be  under  sixty  to  be  eligible  to  membership. 

The  parties  litigant  debate  the  question  whether  the 
statement  in  regard  to  the  age  of  the  insured  was  a  rep- 
resentation or  a  warranty.  But  we  pretermit  a  decision 
of  that  question,  as  we  think  the  law  governing  the  facts 
herein  recited  is  correctly  stated  in  Joyce  on  Insurance, 
vol.  3  (2  ed.),  page  3258.  It  is  there  said:  ''And  if  the 
by-laws  of  a  benefit  insurance  company  prohibit  it  from 
receiving  a  member  above  a  certain  age,  the  society  is 
not  bound  by  a  certificate  of  insurance  issued  to  a  mem- 
ber over  that  age,  whose  application  contained  a  false 
statement  as  to  his  age.  So  a  misstatement  as  to  age, 
where  insured  was  over  the  insurable  age  of  admission 
to  a  society,  will  constitute  a  defense,  irrespective  of  the 
question  whether  such  false  statement  be  held  a  repre- 
sentation or  warranty." 
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The  case  of  Pirrung  v.  Supreme  Council  of  Catholic 
Mut.  Ben.  Assn.,  93  N.  Y.  Supp.  575,  fully  supports  the 
text  just  quoted.  There  McLennan,  P.  J.,  speaking  for 
the  Supreme  Court  of  New  York,  Appellate  Division, 
said:  **We  think  under  such  circumstances  (that  is,  that 
the  company  had,  by  no  act  of  its  own,  induced  one  to 
become  a  member  who  was  not  eligible)  it  must  be  held 
as  a  matter  of  law  that  if  John  Pirrung  was  in  fact  oyer 
fifty  years  of  age  at  the  time  he  made  his  application  and 
was  initiated  into  the  defendant  association  he  was  ineli- 
gible, and  that  the  defendant,  not  being  aware  of  the  fact, 
did  not  become  liable  on  account  of  the  certificate  of 
membership  issued  to  him;  and  that  this  is  so  entirely 
independent  of  whether  or  not  his  statement  as  to  his 
age  be  regarded  as  a  warranty  or  as  a  representation 
onlv.  Meehan  v.  Supreme  Council,  95  App.  Div.  142,  88 
N.  Y.  Supp.  821. 

See,  also,  1  Bacon  on  Life  &  Accident  Ins.,  section 
278;  Sweet  v.  Citizens  Mutual  Relief  Society,  7  Atl.  394; 
Waltz  V.  Workmen's  etc.,  Benefit  Fund,  139  N.  Y.  Supp. 
1016;  Marcoux  v.  Society  of  St.  John,  39  Atl.  1027. 

The  return  of  the  premiums  was  properly  ordered. 
There  was  no  actual  fraud  here.  There  was  a  misstate- 
ment of  the  age  of  the  person  proposed  for  insurance 
which  induced  the  issuance  of  the  certificates  of  insur- 
ance ;  but  this  was  not  wilfully  or  fraudulently  done. 

The  case  of  Taylor  v.  Grand  Lodge  A.  0.  U.  W.,  105 
N.  W.  408,  3  L.  R.  A.  (N.  S.)  114,  is  a  well  considered 
case  which  reviews  the  authorities  on  this  subject,  and 
announces  the  law  to  be  that  a  recovery  can  not  be  had 
where  the  certificate  was  obtained  by  actual  fraud,  that 
is,  where  there  was  a  wilful  purpose  to  deceive  on  the 
part  of  the  insured  or  the  applicant ;  but  that  premiums 
may  be  recovered  in  all  other  cases. 

Judgment  affirmed. 

McCuLLocH,  C.  J.,  (dissenting).  The  majority  pre- 
termit a  decision  of  the  question  as  to  whether  or  not  the 
statement  with  reference  to  the  age  of  the  assured  con- 
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stituted  a  warranty,  and  I  will  content  myself  with 
merely  saying  that  under  the  terms  of  the  policy  the 
statement  was  not,  in  my  judgment,  a  warranty.  Nor 
was  it  a  false  representation  for,  according  to  the  un- 
disputed evidence,  the  mistake  as  to  the  age  of  the  as- 
sured was  an  innocent  one  and  free  from  any  intention 
to  misstate  the  facts.  Nor  does  the  policy,  in  terms,  make 
the  correct  statement  of  the  age  of  the  assured  a  condi- 
tion precedent,  so  as  to  avoid  the  contract. 

One  of  the  by-laws  of  the  association  prescribes  the 
restriction  as  to  the  age,  but  it  does  not  provide  that  a 
policy  shall  be  void  if  the  age  of  the  assured  is  above  the 
limit.  Therefore,  the  decision  of  the  case  comes  down, 
I  think,  to  the  question  whether  or  not  the  contract  is 
ultra  vires. 

Now  a  rule  of  law  of  very  general  application,  sus- 
tained by  the  great  weight  of  authority,  is  that,  if  a  cor- 
poration enters  into  a  contract  not  immoral  in  itself  and 
not  forbidden  by  any  statute  and  which  has  been  in  good 
faith  performed  by  the  other  party,  the  plea  of  ultra 
vires  by  a  corporation  will  not  be  sustained  in  order  to 
defeat  recovery  under  a  contract.  That  rule  has  been 
adopted  by  this  court.  Minneapolis  F.  d  M.  Mut.  Ins, 
Co.  V.  Norman,  74  Ark.  190. 

The  rule  is  applicable  to  the  present  case,  and  re- 
sults in  establishing  appellant's  right  to  recover,  since 
there  was  no  breach  of  warranty,  no  false  representations 
and  no  unperformed  condition  precedent.  No  statute 
forbids  such  a  contract,  and  it  is  not  one  of  immoral  na- 
ture. Appellees  has  enjoyed  the  benefits  of  the  contract 
by  receiving  the  premiums  paid,  and  ought  not  be  per- 
mitted to  escape  liability  on  the  ground  that  the  contract 
is  beyond  the  powers  prescribed  under  its  by-laws.  It 
is  unimportant  that  the  premiums  were  received  by  the 
company  without  knowledge  that  the  age  of  the  assured 
was  not  within  the  limit  prescribed  in  the  by-laws,  for, 
since  there  was  no  breach  of  warranty  and  no  false  rep- 
resentation to  defeat  the  contract,  the  parties  must  be 
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deemed  to  have  contracted  with  reference  to  the  life  of 
the  particular  individual  mentioned,  and  the  fact  that 
there  was  a  mutual  mistake  with  respect  to  the  age  of  the 
assured  does  not  render  the  contract  unenforceable.  This 
does  not  result  from  an  application  of  the  doctrine  of 
estoppel,  but  from  the  principle  that  when  a  corporation 
has  received  all  the  benefits  of  an  executed  contract  which 
is  not  forbidden  either  in  law  or  in  ^ood  morals,  it  should 
be  be  compelled  to  perform  its  part  of  the  contract  even 
though  contrarv  to  its  own  by-laws.  Knowledere  on  the 
part  of  the  corporation  of  the  fact  that  there  has  been 
a  departure  from  the  by-laws  is  not  essential  to  liability, 
if  the  corporation  has  received  all  of  the  benefits  of  per- 
formance by  the  other  party  and  there  has  been  no  breach 
of  warranty  nor  false  representation. 

It  seems  to  me  that  the  decision  in  this  case  is  in 
conflict  with  our  decision  in  Mutiml  Aid  Union  v.  Black- 
n<ill,  129  Ark.  450.  In  that  case  there  was  found  to  be  a 
waiver  of  the  misstatement  of  age  by  reason  of  the  knowl- 
edge of  it  being  brought  home  to  the  company  through 
its  agent.  But  if,  as  the  court  below  now  decides,  the 
contract  was  one  beyond  the  power  of  the  company  to 
execute,  we  ought  to  have  decided  in  that  case  that  the 
contract  was  void  on  that  account. 

My  conclusion  is  that,  according  to  the  undisputed 
evidence,  appellant  is  entitled  to  recover  the  full  amount 
of  the  policy. 


Blumenstiel  v.  State. 

Opinion  delivered  May  2,  1921. 

Criminal  law — maintaining  nuisance — ^evidencb. — On  a  trial 
for  maintaining  a  common  nuisance,  namely  a  resort  where  betting 
on  horse  races  was  permitted  and  encouraged,  evidence  of  bets 
placed  more  than  one  year  before  the  finding  of  the  indictment 
was  properly  admitted  when  properly  limited  to  the  question  of 
the  connection  of  the  parties  with  the  subsequent  occurrences  in 
the  same  building. 


Digitized  by 


Google 


422  Blumenstiel  v.  State.  [148 

2.  Gaming — maintaining  nuisance — statutes. — Persons  maintain- 
ing a  common  nuisance  in  a  resort  where  betting  on  horse  races 
is  permitted  and  encouraged  may  be  prosecuted  under  Crawford 
&  Moses'  Digest,  §§  1432,  1433,  relating  to  common-law  crimes 
and  misdemeanors,  though  they  might  also  be  punished  under 
§§  2632  and  2669,  making  it  a  misdemeanor  to  bet  on  a  horse  race 
or  to  operate  a  gambling  house. 

8.  Criminal  law — punishment. — Under  Crawford  &  Mosses'  Di- 
gest, §  1433,  providing  that  where  the  punishment  for  crimes 
and  misdemeanors  is  not  provided  for  by  the  statute,  the  pun- 
ishment ''shall  only  be  fine  and  imprisoment,"  both  fine  and  im- 
prisonment are  not  required,  and  an  instruction  authorizing 
either  mode  of  punishment  or  both  should  have  been  given,  in- 
stead of  an  instruction  directing  that  both  modes  of  punishment 
be  used. 

4.  Witness — compelung  accused  to  testify. — Under  Constitution, 
art.  2,  §  8,  providing  that  no  person  shall  be  compelled  in  a 
criminal  case  to  be  a  witness  against  himself,  a  defendant  tried 
jointly  with  others  can  not  be  required  to  testify,  though  the 
jury  is  admonished  that  his  testimony  can  not  be  considered 
against  him;  Crawford  &  Moses'  Digest,  §  3122,  providing  that 
where  two  or  more  persons  are  jointly  or  otherwise  concerned  in 
the  commission  of  any  crime  either  may  be  sworn  as  a  witness, 
but  that  his  testimony  shall  not  be  used  against  him,  not  being 
applicable  to  joint  trials. 

6.  Criminal  law — proof  of  former  testimony— hearsay. — On  a 
trial  of  a  charge  of  maintaining  a  common  nuisance  where  bet- 
ting on  horse  races  was  permitted  and  encouraged,  the  testi- 
mony of  a  witness  as  to  testimony  given  on  the  trial  of  a  third 
person  for  betting  on  horse  races  was  hearsay. 

6.  Gaming — nuisance— knowledge  of  defendant. — On  a  trial  for 
maintaining  a  common  nuisance  where  betting  on  horse  races  was 
permitted  and  encouraged,  it  was  competent  to  show  that  per- 
sons had  been  convicted  for  operating  a  pool  room  in  defendant's 
cigar  store,  as  tending  to  charge  the  owners  of  the  business,  who 
were  in  the  building  with  more  or  less  frequency,  with  knowl- 
edge of  the  use  which  was  being  made  of  their  place  of  business. 

7.  Gaming — common  nuisance— indictment. — Under  an  indictment 
charging  the  maintenance  of  a  common  nuisance  for  the  pur- 
pose of  permitting  and  encouraging  divers  idle  and  ill-disposed 
persons  to  resort  thereto  for  the  purpose  of  betting  on  horse 
races,  etc.,  the  allegation  that  the  frequenters  of  the  place  were 
"idle  and  ill-disposed  persons"  was  surplusage,  and  no  other  in- 
quiry into  their  character  was  required  than  whether  they  as- 
sembled there  from  time  to  time  to  bet  on  horse  races. 
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Appeal  from  Garland  Circuit  Court;  Scott  Wood, 
Judge;  reversed. 

A.  J.  Murphy  and  Geo.  P.  Whittingtotiy  for  ap- 
pellants. 

1.  If  appellants  are  guilty,  they  are  either  guilty  of 
the  statutory  misdemeanor  of  betting  on  a  horse  race, 
forbidden  under  C.  &  M.  Digest,  §§  2669-70,  or  they  are 
guilty  of  the  statutory  felony  of  operating  a  gambling 
house,  under  C.  &  M.  Digest,  §  2632.  The  whole  subject- 
matter  of  the  charges  is  covered  by  these  sections,  §  2669 
covering  every  form  of  betting  on  horse  races  and  §  2632 
covering  every  form  of  operating  a  gambling  house,  so  if 
appellants  are  guilty  at  all  they  should  be  prosecuted 
under  these  sections  and  not  for  maintaining  a  common- 
law  nuisance,  as  that  oflfense  was  merged  into  the  stat- 
utes and  there  is  no  rule  for  the  infliction  of  the  pen- 
alties prescribed  by  §  1433  of  C.  &  M.  Digest  and  the 
facts  stated  in  the  indictment  do  not  constitute  a  public 
offense.  13  Ark.  700.  The  case,  State  v.  Vaughcm,  81 
Ark.  117,  is  not  an  authority  against  us,  because  when 
that  opinion  was  rendered  it  was  not  a  violation  of  law 
to  bet  on  horse  races,  and  there  was  no  statutory  penalty 
for  operating  a  place  for  betting  on  horse  races.  The 
penalties  sought  to  be  imposed  here  are  those  prescribed 
in  C.  &  M.  Digest,  §  1433.  Under  this  section  it  was  er- 
ror to  fine  and  imprison  appellants  under  the  common- 
law  statute,  as  all  phases  of  such  crime  are  now  punish- 
able under  statutory  provisions. 

2.  It  was  error  to  permit  defendants  Blumenstiol 
and  Wolf  to  testify  over  the  objections  of  defendants. 
C.  &  M.  Digest,  §  3062.    See,  also,  76.,  §  3123. 

3.  There  are  other  errors  in  admitting  testimony, 
and  the  court  erred  in  its  instructions.  32  Ark.  124 ;  71 
Id.  144. 

J.  S.  Utletfj  Attorney  General,  Elbert  Godwin  and 
W,  T.  Hammock,  Assistants,  for  appellee. 

1.  Under  the  undisputed  testimony,  appellants  were 
guilty,  under  C.  &  M.  Digest,  §  2670,  also  under  §  2632 
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Id.  and  §  2669.  See  98  Ark.  437;  55  Id.  10;  98  Id.  440; 
Bishop  on  Or.  Law,  §  1135;  29  Cyc.  1183.  Betting  on 
horse  races  and  operating  a  place  where  such  bets  are 
made,  are  common-law  nuisances  at  least  and  punisha- 
ble under  our  conamon-law  statute.  20  R.  C.  L.  404-5; 
81  Ark.  122;  48  Id.  60;  2  Wharton,  Or.  Law,  §  1465. 

Under  the  undisputed  testimony,  the  manner  in  which 
appellants  carried  on  this  unlawful  business  was  a  nui- 
sance within  itself.  35  S.  W.  553;  98  Ky.  574;  79  Ky. 
618;  13  S.  W.  236;  88  Tenn.  566;  40  N.  E.  432. 

It  was  a  nuisance,  per  se.    1  Hawk  733. 

2.  The  testimony  offered  and  objected  to  was  ad- 
missible as  competent.  131  Ark.  450;  18  A.  &  E.  Ann. 
Cas.  850-1 ;  97  S.  W.  92 ;  45  Md.  33 ;  108  N.  W.  6 ;  135  Ark. 
163.  The  testimony  was  competent.  131  Ark.  445 ;  130 
Id.  48.  See,  also,  C.  &  M.  Digest,  §  3124.  A  nuisance 
per  se  is  clearly  charged  and  proved.  945  S.  W.  847 ;  3 
Words  &  Phr.  (N.  S.)  661.  It  was  a  nuisance  at  common- 
law.    10  L.  R.  A.  (N.  S.)  995;  218  Am.  St.  Rep.  269. 

Smith,  J.  This  appeal  is  docketed  and  briefed  here 
under  the  style  of  Blumensteil  et  al.  v.  State,  for  the  rea- 
son that  it  bore  that  style  in  the  court  below,  where 
Blumensteil,  Wolf,  Davis  and  Zoll  were  jointly  tried  and 
all  convicted;  but  only  Wolf-and  Davis  have  appealed. 

The  indictment  charges  the  maintenance  of  a  com- 
mon nuisance  **in  a  certain  building  on  Central  Avenue 
in  the  city  of  Hot  Springs,  Arkansas,  known  as  the  Blum- 
ensteil &  Wolf  Cigar  Store,  for  the  purpose  of  permitting 
and  encouraging  divers  idle  and  ill-disposed  persons  to 
resort  thereto  for  the  purpose  of  betting  on  various  horse 
races  run  outside  of  the  State  of  Arkansas,  and  at  divers 
times  permit  and  encourage  various  idle  and  ill-disposed 
persons  to  resort  thereto  and  bet  money  on  horse  races 
run  outside  of  the  State  of  Arkansas,  and  did  thereby 
promote  and  encourage  immorality,  idleness  and  lawless- 
ness, to  the  great  injury  and  damage  to  the  public  morals 
and  a  common  nuisance  to  the  county  of  Garland,  against 
the  peace  and  dignity  of  the  State  of  Arkansas.'^ 
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The  defendants  were  jointly  tried,  and  at  the  trial 
Blumensteil  and  Wolf  were  called  by  the  State  as  wit- 
nesses, and  over  the  objection  of  the  defendants  were 
required  to  testify.  In  overruling  this  objection  the  court 
stated  that  he  would  instruct  the  jury  that  the  testimony 
of  Blumensteil  could  not  be  considered  against  him,  and 
the  testimony  of  Wolf  could  not  be  considered  against 
him,  and  the  jury  was  so  instructed. 

Over  the  objection  of  the  defendants,  witnesses  were 
permitted  to  testify  to  bets  on  races  placed  with  a  man 
in  charge  of  the  rear  end  or  back  room  of  the  cigar  store, 
where  such  bets  were  accepted.  But  in  admitting  the 
testimony  the  court  stated  that  a  conviction  could  not  be 
had  on  what  occurred  more  than  a  year  prior  to  the  find- 
ing of  the  indictment,  but  that  such  testimony  was  admis- 
sible on  the  question  of  the  connection  of  the  parties  with 
the  subsequent  occurrences  in  the  building.  We  think  the 
testimony  as  thus  limited  was  competent  for  the  purpose 
for  which  it  was  admitted. 

There  was  testimony  that  within  a  year  of  the  indict- 
ment bets  were  received,  and  that  on  one  occasion  the 
city  commissioner,  with  the  police,  raided  the  place  and 
found  a  large  crowd  of  people  there,  who  ran  in  every 
direction  out  of  the  front  and  the  rear  of  the  building, 
and  when  the  crowd  had  dispersed,  tickets  were  found 
scattered  about  the  place  which  were  used  in  betting  on 
the  horses,  and  posted  on  the  wall  of  the  room  was  a  card 
showing  the  odds  which  were  being  offered  on  the  differ- 
ent horses. 

The  police  judge  was  permitted  to  testify  about  the 
conviction  of  a  man  named  Powers,  which  had  been  se- 
cured in  his  court  by  the  authorities,  for  betting  on  horse 
races,  and  in  giving  this  testimony  he  was  allowed  to 
state  that  **the  evidence  tended  to  show  that  he  (Powers) 
was  seen  around  there  on  several  occasions,  and  was 
making  a  book  up  there."  It  is  argued,  however,  that  a 
proper  exception  was  not  saved  to  this  testimony. 

Appellants  requested  the  court  to  give  an  instruction 
numbered  5,  reading  as  follows : 
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**If  you  find  the  defendants  guilty,  you  will  assess 
their  punishment  at  a  fine  of  not  exceeding  one  hundred 
dollars  or  imprisonment  not  exceeding  three  months,  or 
by  both  such  fine  and  imprisonment." 

This  instruction  was  refused,  and  the  jury  was  in- 
structed that  *Hhe  punishment  provided  by  law  for  the 
oflfense  charged  is  a  fine  not  exceeding  one  hundred  dol- 
lars and  imprisonment  not  exceeding  three  months — ^that 
means  anything  up  to  one  hundred  dollars,  and  imprison- 
ment for  any  time  not  exceeding  three  months." 

This  instruction  numbered  5  was  asked  by  appel- 
lants after  the  court  had  refused  to  declare  that  sections 
1432  and  1433,  Crawford  &  Moses'  Digest,  did  not  apply 
to  the  case  made. 

No  attempt  was  made  to  show  that  any  particular 
frequenter  of  the  place  was  an  idle  or  an  ill-disposed  per- 
son. On  the  contrary,  appellants  offered  affirmative  tes- 
timony that  certain  persons  who  were  shown  to  have 
been  in  the  room  when  bets  were  being  received  were  not 
idle  or  ill-disposed  persons;  but  this  testimony  was  ex- 
cluded by  the  court  for  the  reason  that  the  allegation  of 
the  indictment  in  that  respect  was  an  inamaterial  one; 
and  an  exception  was  saved  to  that  ruling. 

The  verdict  of  the  jury  fixed  the  punishment  of  Wolf 
and  Davis  at  a  fine  of  one  hundred  dollars  and  imprison- 
ment in  the  county  jail  for  sixty  days  each ;  and  from  the 
judgment  in  accordance  therewith  is  this  appeal. 

It  is  first  insisted  for  the  reversal  of  the  judgment 
of  conviction  that  sections  1432  and  1433,  Crawford  & 
Moses*  Digest,  do  not  apply.  The  insistence  is  that  if 
appellants  are  guilty  at  all  they  should  have  been  pun- 
ished pursuant  to  section  2669,  Crawford  &  Moses'  Di- 
gest, or  under  section  2632,  Crawford  &  Moses'  Digest. 
Section  2669  makes  it  a  misdemeanor  to  bet  money  or 
anything  of  value  on  any  horse  race,  whether  run  in 
or  out  of  this  State.  Section  2632  makes  it  a  felony  to 
operate  a  gambling  house.  It  may  be  that  appellants 
might  have  been  convicted  under  either  of  these  statutes ; 
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but  that  fact  is  unimportant  here,  if  they  were  also  guilty 
under  sections  1432  and  1433. 

By  section  1432  it  is  enacted  that  '*The  common  law 
of  England,  so  far  as  the  same  is  applicable  and  of  a 
general  nature,  and  all  statutes  of  the  British  Parliament 
in  aid  of  or  to  supply  the  defect  of  the  common  law,  made 
prior  to  the  fourth  year  of  James  the  First  (that  are  ap- 
plicable to  our  form  of  government),  of  a  general  na- 
ture and  not  local  to  that  Bangdom,  and  not  inconsistent 
with  the  Constitution  and  laws  of  the  United  States,  or 
the  Constitution  and  laws  of  this  State,  shall  be  the  rule 
of  decision  in  this  State  unless  altered  or  repealed  by  the 
General  Assembly  of  this  State." 

Section  1433  is  as  follows:  **In  cases  of  crimes  and 
misdemeanors  committed  in  this  State,  the  punishment 
of  which  has  not  been  provided  for  by  statute,  the  court 
having  jurisdiction  thereof  shall  proceed  to  punish  the 
offender  under  the  provisions  of  the  common  or  statute 
law  of  England  put  in  force  in  this  State  by  this  act ;  but 
the  punishment  in  such  cases  shall  only  be  fine  and  im- 
prisonment, and  in  such  cases  the  fine  shall  not  exceed 
one  hundred  dollars  and  the  imprisonment  shall  not  ex- 
ceed three  months." 

In  the  case  of  State  v.  Vaughan,  81  Ark.  117,  which 
was  a  proceeding  to  enjoin  the  operation  of  a  pool  room, 
such  as  appellants  herein  are  shown  to  have  been  con- 
nected with,  the  court  said:  ''The  conamon  law  is  put 
in  force  in  this  State,  and  the  punishment  for  common- 
law  offenses  not  covered  by  statute  is  fixed  as  a  fine  not 
exceeding  $100  and  imprisonment  not  to  exceed  three 
months.    Kirby's  Digest,  sections  623  and  624. 

**  These  statutes  have  been  held  applicable  to  a  gam- 
ing house  as  a  common-law  misdemeanor.  V cmderworker 
V.  State,  13  Ark.  700;  Norton  v.  State,  15  Ark.  71; 
Thatcher  v.  State,  48  Ark.  60 ;  1  Bishop,  Crim.  Law,  sec- 
tion 1137.  Each  period  in  which  a  nuisance  continues 
is  a  separate  offense.  Wharton,  Crim.  Law,  section  1419. ' ' 
Sections  623  and  624  of  Kirby's  Digest  are  carried  into 
Crawford  &  Moses'  Digest  as  sections  1432  and  1433. 
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The  court  denied  the  relief  prayed  in  that  case  on  the 
ground  that  the  operation  of  a  pool  room  was  a  misde- 
meanor, and  persons  charged  with  its  commission  are  en- 
titled to  a  jury  trial,  and  this  right  can  not  be  taken 
away  under  the  guise  of  an  injunction  against  a  nuisance. 

The  appellants  here  have  had  the  jury  trial  which 
the  court  in  the  Vaughan  case  said  persons  were  entitled 
to  have  who  were  charged  with  operating  a  pool  room. 

We  think  the  court  was  in  error,  however,  in  holding 
that  one  convicted  under  sections  1432  and  1433,  Craw- 
ford &  Moses'  Digest,  must  be  punished  by  both  fine  and 
imprisonment,  and  the  court  should  have  given  the  in- 
struction numbered  5  set  out  above.  The  language  of 
the  statute  is:  **But  the  punishment  in  such  cases  shall 
only  be  fine  and  imprisonment,  and  in  such  cases  the  fine 
shall  not  exceed  one  hundred  dollars  and  the  imprison- 
ment shall  not  exceed  three  months." 

In  interpreting  this  statute  the  purpose  of  the  Legis- 
lature must  be  kept  in  mind.  The  Legislature  was  enact- 
ing into  our  jurisprudence  the  common  law  of  England 
so  far  as  the  same  was  applicable  and  of  a  general  nature, 
and  in  fixing  the  punishment  for  crimes  and  misdemean- 
ors where  no  punishment  had  been  provided  by  statute, 
the  Legislature  sought  to  exclude  certain  punishments 
which  prevailed  at  the  common  law.  The  phrase,  **but 
the  punishment  in  such  cases  shall  only  be  fine  and  im- 
prisonment," furnishes  the  key  to  the  interpretation  of 
section  1433. 

There  were  other  punishments  for  misdemeanors  at 
the  common  law  besides  fine  and  imprisonment.  There 
was  the  pillory  in  some  cases,  and  whipping  in  others. 
1  Stephen's  History  of  the  Criminal  Law  of  England, 
page  457;  1  Russell  on  Crimes  (7  Eng.  ed.),  p.  249. 

The  Legislature  intended  to  prohibit  the  imposition 
of  such  punishments  as  pillory  and  whipping,  and  au- 
thorized the  imposition  of  only  fines  and  jail  sentences, 
one  or  the  other  or  both,  and  did  not  intend  to  require 
the  imposition  of  both  a  fine  and  a  jail  sentence; 


Digitized  by 


Google 


ABK.]  Blumenstiel  V.  State.  429 

The  question  has  never  heretofore  been  expressly 
decided  by  this  court,  but  the  interpretation  we  have  now 
given  section  1433,  Crawford  &  Moses'  Digest,  comports 
with  the  interpretation  heretofore  generally  accepted. 

In  Vanderworker  v.  State,  13  Axk.  700,  the  appel- 
lant was  convicted  of  keeping  a  common  gaming  house, 
which  constituted  a  nuisance  at  common  law.  He  was 
tried  under  what  is  now  section  1433,  Crawford  &  Moses' 
Digest,  and  only  a  fine  was  assessed  against  him.  This 
judgment  was  aflSrmed  without  comment  by  this  court. 

In  the  case  of  Martin  v.  State,  32  Ark.  124,  it  was 
pointed  out  that  the  statutes  had  provided  a  punishment 
for  voluntary  escapes  of  prisoners,  but  no  punishment 
had  been  prescribed  for  negligent  escapes.  It  was  held 
that  escapes  of  the  latter  class  were  punishable  as  com- 
mon-law oflfenses.  The  punishment  in  that  case  was  a 
fine  of  ten  dollars;  and  while  the  judgment  was  reversed 
on  another  ground,  no  question  appears  to  have  been 
made  that  the  punishment  did  not  conform  to  the  law. 

So  in  the  case  of  West  v.  State,  71  Ark.  144,  the  court 
affirmed  without  comment  a  conviction  for  maintaiuing  a 
common-law  nuisance  where  a  fine  of  one  dollar  had  been 
imposed,  with  the  alternative  that  if  the  fine  was  not  paid 
the  defendant  should  be  imprisoned  until  it  was  paid. 

We  think  the  court  erred  in  requiring  Blumensteil 
and  Wolf  to  give  testimony  in  the  case.  It  is  true  the 
court  did  admonish  the  jury  that  the  testimony  of  Blu- 
mensteil could  not  be  considered  against  him,  and  that 
the  testimony  of  Wolf  could  not  be  considered  against 
him,  and  it  is  insisted  that,  this  admonition  having  been 
sriven,  the  testimony  of  each  became  admissible  against 
the  other.  It  is  argued  that  such  is  the  effect  of  section 
3122,  C.  &  M.  Digest,  which  reads  as  follows : 

'*  Section  3122.  In  all  cases  where  two  or  more  per- 
sons are  jointly  or  otherwise  concerned  in  the  commis- 
sion of  any  crime  or  misdemeanor,  either  of  such  persons 
may  be  sworn  as  a  witness  in  relation  to  such  crime  or 
misdemeanor;  but  the  testimony  given  by  such  witness 
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shall  in  no  instance  be  nsed  against  him  in  any  criminal 
prosecution  for  the  same  oflfense/' 

We  do  not  interpret  this  statute  as  the  court  below 
did.  We  think  it  does  not  apply  where  persons  are  be- 
ing jointly  tried  for  the  commission  of  the  same  oflfense. 
It  applies  when  one  concerned  in  the  commission  of  a 
crime  or  misdemeanor,  who  is  not  himself  on  trial,  is 
sworn  as  a  witness  in  relation  to  such  crime  or  misde- 
meanor upon  the  trial  of  another  person.  In  that  case 
he  is  required  to  testify  and  is  given  immunity  against 
a  subsequent  use  of  that  testimony  against  himself.  But 
to  require  one  to  testify  when  he  was  himself  on  trial 
would,  in  a  measure,  render  nugatory  the  provision  of 
section  8  of  article  2  of  the  Constitution  providing  that 
no  person  shall  be  compelled  in  any  criminal  case  to  be  a 
witness  against  himself,  even  though  the  jury  were  ad- 
monished not  to  consider  the  testimony  against  the  wit- 
ness who  gave  it.  Under  the  Constitution  one  on  trial 
charged  with  the  commission  of  a  crime  or  misdemeanor 
has  the  right  to  refuse  to  be  sworn  as  a  witness. 

We  think  it  unnecessary  to  decide  whether  proper 
exceptions  were  saved  to  the  testimony  of  the  judge  of 
the  police  court.  But,  inasmuch  as  the  cause  is  to  be  re- 
manded for  a  new  trial,  we  take  occasion  to  say  that  the 
police  judge  had  no  right  to  repeat  the  testimony  heard 
by  him  at  the  trial  of  Powers.  Such  testimony  was  hear- 
say. It  was  competent,  however,  to  show  that  persons 
had  been  convicted  for  operating  a  pool  room  in  this 
cigar  store.  Such  testimony  tends  to  charge  the  owners 
of  the  business,  who  were  residents  of  the  city  and  were 
in  and  about  the  building  with  more  or  less  frequency, 
with  knowledge  of  the  use  which  was  being  made  of  their 
place  of  business. 

The  court  below  properly  treated  as  surplusage  the 
allegation  of  the  indictment  that  the  frequenters  of  the 
place  were  idle  and  ill-disposed  persons. 

The  court  told  the  jury  that  if  the  defendants  kept 
**a  place  for  people  to  resort  to  to  place  bets  on  horse 
races,  and  persons  who  desired  to  place  bets  on  horse 
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races  resorted  to  such  place  from  day  to  day  or  from 
time  to  time,  and  made  bets  on  horse  races  at  such  place, 
and  such  place  was  regularly  kept  for  such  business,  and 
such  business  was  regularly  carried  on  there,  then  such  a 
place  would  constitute  a  common  nuisance  within  the 
meaning  of  the  law/^ 

No  other  inquiry  into  the  character  of  the  persons 
who  patronized  the  place  in  question  is  required  than 
that  stated  in  the  instruction,  towit:  That  persons  as- 
sembled there  from  day  to  day  and  from  time  to  time  to 
bet  on  horse  races. 

Other  assignments  of  error  are  discussed;  but  we 
think  no  other  errors  were  committed,  and  the  other 
points  raised  do  not,  in  our  opinion,  require  discussion. 

For  the  error  indicated  the  judgment  is  reversed  and 
the  cause  remanded  for  a  new  trial. 


Payne  v,  Maixoey. 
Opinion  delivered  May  2,  1921. 

1.  Carriers— delay  in  shiphno  live  stock. — A  complaint  asrainst  a 
carrier  alleging  the  receipt  of  cattle  and  delay  in  shipment  for 
three  or  four  dasrs  states  a  cause  of  action  for  unreasonable  delay. 

2.  Carriers— DUTY  to  ship  uvb  stock  promptly. — It  is  the  duty  of  a 
common  carrier  accepting  live  stock  for  shipment  to  ship  and  de- 
liver same  without  unnecessary  delay,  and  delay  in  the  shipment 
of  stock  from  Saturday  until  the  following  Tuesday  is  unreason- 
able unless  there  was  some  good  and  sufficient  cause  to  justify  it. 

8.  Carriers — burden  of  establishing  justification  for  delay. — 
The  burden  of  establishing  justification  for  a  delay  of  from  Sat- 
urday to  Tuesday  in  forwarding  a  shipment  of  livestock  rests 
upon  the  carrier. 

Appeal  from  Carroll  Circuit  Court,  Western  Dis- 
trict; TF.  A.  Dickson,  Judge;  affirmed. 

Shouse  (&  Rowland,  for  appellant. 

The  court  erred  in  overruling  appellant's  demur- 
rer and  refusing  to  give  the  peremptory  instruction  asked 
by  defendant.    No  negligence  was  alleged  or  proved.  The 
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instructions  state  the  law  correctly,  and  there  is  no  evi- 
dence to  support  a  verdict  for  any  sum.  1  Hutch,  on 
Carriers,  §  510;  83  S.  W.  20;  Klrby's  Digest,  §  6804;  77 
Ark.  357 ;  79  Id.  59.  See,  also,  64  Ark.  271 ;  83  S.  W.  20. 
Under  the  law  supra  appellee  failed  to  make  out  a  case 
and  a  verdict  should  have  been  directed. 

C.  A.  Fuller,  for  appellee. 

1.  It  is  the  duty  of  a  railroad  company  to  furnish 
suitable  pens  for  keeping  stock  and  facilities  for  feeding 
and  watering  them,  and  failing  to  do  so  renders  it  liable. 
Michie  on  Carriers,  §§  1757-8,  1784;  82  Ark.  253;  73  Id. 
112;1017<?.  289. 

2.  The  evidence  fully  sustains  the  verdict. 

Humphreys,  J.  Appellees  instituted  suit  against  ap- 
pellant in  the  circuit  court,  Western  District  of  Carroll 
County,  to  recover  damages  in  the  total  sum  of  $696.62, 
as  per  itemized  statement  incorporated  in  the  complaint, 
on  account  of  the  alleged  negligence  of  appellant  in  fail- 
ing: and  refusing  to  ship  two  cars  of  stock  on  the  22d  day 
of  November,  1919,  or  to  deliver  same  upon  the  Kansas 
City  market  within  a  reasonable  time  after  said  date. 

A  demurrer  was  filed  to  the  complaint  on  the  ground 
that  it  did  not  state  facts  suflScient  to  constitute  a  cause 
of  action.  The  demurrer  was  overruled,  to  which  ruling 
of  the  court  appellant  objected  and  excepted. 

Appellant,  reserving  its  exceptions  to  the  ruling  of 
the  court  on  the  demurrer,  filed  an  answer,  denying  the 
material  allegations  of  the  complaint. 

The  cause  then  proceeded  to  a  hearing,  and  at  the 
conclusion  of  the  evidence  appellant  requested  a  peremp- 
tory instruction  directing  a  verdict  in  its  favor.  The 
court  refused  to  give  the  instruction,  to  which  ruling  ap- 
pellant objected  and  excepted.  The  cause  was  then  sub- 
mitted to  the  jury  upon  the  pleadings,  evidence  and  in- 
structions of  the  court,  resulting  in  a  verdict  and  judg- 
ment against  appellant  for  $475,  from  which  an  appeal 
has  been  duly  prosecuted  to  this  court. 
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Appellant  first  contends  that  the  court  committed 
reversible  error  in  overruling  the  demurrer  to  the  com- 
plaint. It  is  asserted  that  no  fact  of  negligence  is  al- 
leged in  the  complaint,  the  only  allegation  being  that 
when  appellees  **  arrived  at  the  stockyards  it  was  dark 
and  the  stock  pens  were  all  full  of  other  stock,  and  there 
was  no  place  available  in  which  to  drive  their  stock  for 
shipment. '*  Appellant  argues  that  common  carriers  can 
not  be  held  in  damages  for  a  failure  to  furnish  shipping 
facilities  unless  it  be  alleged  and  shown  that  the  facilities 
furnished  were  inadequate  for  the  accommodation  of  all 
normal  business  at  the  shipping  station,  and  that  the 
allegation  in  the  complaint  that  the  stock  pens  were  all 
full  of  other  stock  when  appellees'  stock  arrived  was  in- 
sufficient because  it  failed  to  allege  that  the  accommoda- 
tions were  insufficient  to  accommodate  the  normal  busi- 
ness at  the  Eureka  Springs  station.  We  deem  it  unnec- 
essary to  pass  upon  this  question,  as,  in  our  opinion,  the 
complaint  sufficiently  alleged  other  facts  of  negligence 
upon  which  to  base  a  recovery.  The  complaint,  in  sub- 
stance, alleged  that  appellees,  on  Tuesday  before  Satur- 
day, November  22,  1919,  engaged  two  cars  to  ship  a  car 
of  cattle  and  a  car  of  mixed  stock  on  the  22d  day  of  said 
month;  that,  relying  upon  the  promise  of  appellant  to 
furnish  the  cars,  they  purchased  the  cattle  and  drove 
them  a  distance  of  eighteen  miles  to  the  shipping  pens 
of  appellant  at  its  station  in  Eureka  Springs,  arriving 
with  the  cattle  after  dark;  that  the  stock  pens  and 
grounds  around  them  were  filled  with  cattle  and  hogs, 
and  that  they  were  advised  by  appellant  to  take  their  cat- 
tle across  the  track  and  a  public  road  into  an  adjoining 
field  until  they  could  be  loaded ;  that  appellees  were  un- 
able to  get  their  stock  out  of  the  field  across  the  railroad 
track  and  public  road  into  the  stock  pens  after  they  were 
vacated  of  the  other  stock  therein  on  account  of  the  dark- 
ness of  the  night;  that  they  were  required  to  keep  their 
stock  at  the  station  several  days  before  the  same  were 
shipped;  that,  by  reason  of  the  failure  of  appellant  to 
deliver  said  stock  upon  the  market  at  a  reasonable  time 
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after  November  22,  1919,  appellees  were  damaged,  on 
account  of  extra  expense,  shrinkage  in  weight  of  cattle, 
downward  break  in  the  market  and  other  causes,  in  the 
total  sum  of  $696.62.  The  following  is  a  verbatim  copy 
of  one  of  the  allegations  in  the  complaint:  **By  reason 
of  the  defendant  company  having  failed,  neglected  and 
refused  to  provide  a  way  for  the  shipment  of  plaintiff's 
stock  on  the  22d  of  November,  1919,  and  by  reason  of 
the  failure  of  their  stock  to  arrive  upon  the  Kansas  City 
market  at  a  reasonable  time  when  it  should  have  arrived, 
immediately  after  the  22d  of  November,  1919,  these 
plaintiffs  have  sustained  a  total  loss  as  above  itemized 
of  $696.62."  These  allegations,  in  connection  with  the 
substance  of  others,  amount  at  least  to  an  allegation  that 
appellant  received  the  stock  for  shipment  on  the  22d  day 
of  November,  1919,  and  failed  to  ship  them  out  for  three 
or  four  days  thereafter,  from  which  act  damage  resulted 
to  appellees.  Unexplained,  this  was  an  unreasonable  de- 
lay and  constituted  an  act  of  negligence  upon  which  to 
base  an  action  for  damages  against  a  common  carrier. 
The  court  did  not  therefore  err  in  overruling  the  demur- 
rer to  the  complaint. 

Appellant's  next  and  last  insistence  for  reversal  is 
that  the  evidence  is  insufficient  upon  which  to  establish 
any  liability  against  appellant.  The  facts,  in  substance, 
are  as  follows :  On  the  18th  day  of  November,  1919,  ap- 
pellees applied  to  appellant's  agent  at  Eureka  Springs 
for  two  cars  to  ship  one  car  of  cattle  and  a  mixed  car  of 
stock  on  the  22d  of  November  following.  The  evidence 
is  in  dispute  as  to  whether  the  agent  agreed  to  furnish 
two  cars  or  whether  he  simply  promised  to  do  the  best 
he  could.  In  reliance  upon  the  promise  of  the  agent  to 
furnish  the  cars,  according  to  appellees'  testimony,  they 
purchased  the  stock  in  Benton  County  and  brought  it  to 
Eureka  Springs  for  shipment  on  said  date,  arriving  at 
the  stock  pens  at  about  5 :30  or  6  o'clock  p.  m.  J.  B.  Mal- 
lory  arrived  in  advance  of  the  stock  and  obtained  a  ship- 
ping contract,  or  bill  of  lading,  for  one  car  and  had  the 
shipping  contract  or  bill  of  lading  filled  out  for  the  other 
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car  to  be  delivered  when  one  of  his  helpers  by  the  name 
of  Evans,  who  was  to  accompany  the  car  to  Kansas  City, 
arrived.  Bills  of  lading,  or  shipping  contracts,  for  eight 
cars  of  stock  were  issued  during  the  afternoon,  four  of 
which  were  upon  orders  for  cars  made  subsequent  to  ap- 
pellees' order  or  request  for  cars.  During  the  after- 
noon appellee  Mallory  discovered  that  the  stock  pens  and 
the  grounds  around  same  had  been  entirely  occupied  with 
cattle  and  hogs  brought  there  for  shipment.  He  talked 
to  the  agent  as  to  where  he  should  put  his  stock  and  was 
advised  to  put  them  in  a  field  across  the  railroad  and  a 
wagon  road  from  the  stock  pens,  around  which  there  was 
a  very  poor  enclosure.  The  cattle  and  hogs  on  the 
ground  near  the  stock  pen  were  held  by  guy  ropes  and 
guards.  Some  of  them  got  away  before  being  loaded. 
After  the  darkness  came  on  it  was  discovered  by  appel- 
lees that  it  was  impossible  to  drive  their  cattle  from  the 
field  in  which  they  had  been  placed  across  the  wagon 
road  and  over  the  railroad  track  or  under  a  culvert 
through  a  running  stream  without  a  part  of  them  escap- 
ing. They  then  notified  the  agent  who  had  come  on 
duty  that  it  was  impractical  and  impossible  to  load  that 
night.  The  train  to  take  the  stock  arrived  at  4  a.  m. 
Sunday  morning.  According  to  the  evidence  of  appel- 
lees, only  one  car  remained  after  all  stock  in  the  pens 
and  immediately  surrounding  it  had  been  loaded.  Ap- 
pellant's testimony  was  to  the  effect  that  they  furnished 
appellees  with  two  cars,  which  were  refused  by  them. 
No  other  cars  for  shipping  the  cattle  were  furnished  un- 
til about  4  o'clock  the  following  Tuesday  afternoon,  after 
written  notice  had  been  given  to  the  railroad  demanding 
inunediate  shipment.  The  cattle  .did  not  arrive  in  Kan- 
sas City  until  Thursday  morning,  on  Thanksgiving  day, 
which  was  a  national  holiday,  and  could  not  be  sold 
until  the  following  day,  and,  when  sold,  were  sold  on  a 
declining  market.  The  evidence  of  appellant  was  to  the 
effect  that  when  appellees  declined  to  attempt  to  load  on 
Saturday  night,  or  Sunday  morning,  they  were  informed 
that  cars  could  not  be  furnished  before  Monday  or  Tues- 
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day.  There  was  testimony  on  the  part  of  appellees  as 
to  the  amount  of  damages  sustained  on  account  of  the 
delay  in  shipment,  which  exceeded  the  amount  recovered. 

This  evidence  suflSciently  establishes  the  fact  that 
the  cattle  were  accepted  for  shipment  on  November  22, 
1919,  and  were  not  shipped  until  late  in  the  afternoon  of 
the  25th  day  of  said  month.  Giving  the  testimony  of- 
fered by  appellees  its  strongest  probative  force,  it  was 
impossible  for  them  to  load  the  cattle  on  Saturday  night, 
or  Sunday  morning,  and  the  cattle  remained  in  the  stock 
pens  after  the  other  cattle  were  shipped  until  late  in  the 
afternoon  of  the  25th  of  said  month.  It  is  the  duty  of 
a  common  carrier  accepting  live  stock  for  shipment  to 
ship  and  deliver  same  without  unnecessary  delay.  A  de- 
lay in  the  shipment  of  stock  from  Saturday  until  the  fol- 
lowing Tuesday  is  an  unreasonable  delay  unless  there 
was  some  good  and  suflBcient  cause  to  justify  it.  St.  L. 
&  8.  F.  Rd.  Co.  V.  Pierce,  82  Ark.  353.  The  burden  to  es- 
tablish the  justification  of  a  delay  for  such  a  length  of 
time  necessarily  rests  upon  the  common  carrier.  In  the 
instant  case,  no  cause  was  assigned  by  appellant  for  this 
unreasonable  delay.  There  was  evidence  to  support  the 
verdict  and  judgment. 

No  error  appearing,  the  judgment  is  affirmed. 


WiLLISON  V.  LORETZ. 

Opinion  delivered  May  2,  1921. 

Appeal  and  error — ^bill  op  exceptions — conclusiveness  op 
judge's  certificate. — Where  the  trial  judge  certifies  that  the  bill 
of  exceptions  contains  all  the  evidence  and  instructions  given  and 
refused,  such  certificate  is  conclusive  as  to  the  completeness  of 
the  bill  of  exceptions. 

Brokers — bright  to  commission. — When  an  owner  lists  his  prop- 
erty for  sale  with  two  or  more  agents,  without  the  exclusive  right 
in  either  to  sell,  the  agent  effecting  the  sale  is  entitled  to  the  com- 
mission, if  the  owner  has  maintained  neutrality  between  them. 
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3.  Brokers — good  faith  toward  two  brokers. — In  an  action  for  a 
commission  on  a  sale  of  a  farm  listed  by  defendant  with  plaintiff 
and  with  other  brokers,  the  question  of  good  faith  on  the  part  of 
defendant  as  between  such  brokers  held  for  the  jury. 

4.  Brokers — good  faith  between  brokers — instruction. — In  an 
action  for  a  broker's  commission  on  a  sale  of  a  farm  listed  by 
defendant  with  plaintiff  and  other  brokers,  an  instruction  that 
the  agent  effecting  the  sale  is  entitled  to  the  commission  is  erro- 
neous in  failing  to  add  the  proviso  that  the  owner  has  maintained 
neutrality  between  the  brokers. 

Appeal  from  Prairie  Circuit  Court,  Northern  Dis- 
trict ;  George  W.  Clark,  Judge ;  reversed. 

Brundidge  &  Neelly,  for  appellant. 

1.  The  court  erred  in  giving  to  the  jury  instruction 
No.  1  requested  by  plaintiflf.  It  completely  ignored  the 
question  as  to  the  liability  of  a  landlord  to  the  agent  who 
effects  the  sale  of  the  land.  There  was  no  testimony  upon 
which  to  base  it.    112  Ark.  227. 

2.  The  court  erred  in  refusing  instruction  No.  1 
asked  by  defendant.     122  Ark.  259. 

3.  It  was  error  to  refuse  instruction  No.  3  requested 
by  defendant.  The  law  of  this  instruction  is  well  settled 
121  Ark.  536.  Where  two  agents  have  the  right  to  ne- 
gotiate a  sale  of  land  for  the  owner,  the  agent  who  ac- 
tually brings  about  the  sale  is  entitled  to  the  commission. 
76.  The  facts  being  undisputed,  it  was  error  to  refuse  to 
direct  a  verdict. 

F.  E.  Brovm  and  Carmichael  <&  Brooks,  for  appellee. 

1.  Appellant  relies  on  112  Ark.  227.  The  case  is  not 
in  point  here. 

2.  The  verdict  is  sustained  by  the  evidence.  The 
question  is  a  new  one  in  this  State,  but  the  verdict  is  in 
keeping  with  equity  and  justice. 

Humphreys,  J.  Appellee  instituted  suit  against  ap- 
pellant in  the  Prairie  Circuit  Court  to  recover  $600  as  a 
conumission  for  effecting  the  sale  of  a  farm  owned  by 
appellant,  near  Des  Arc,  consisting  of  220  acres. 
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Appellant  filed  an  answer,  denying  that  appellee 
effected  the  sale  of  the  land,  but  that  the  sale  was  effected 
by  the  Middle-West  Land  Company,  a  real  estate  part- 
nership, composed  of  Clyde  Ridout  and  G.  I.  Rogers,  to 
whom  he  paid  a  conamission  of  $330,  or  five  per  cent,  on 
the  purchase  price  of  $6,600. 

The  cause  was  submitted  to  a  jury  upon  the  plead- 
ings, evidence  and  instructions  of  the  court,  which  re- 
sulted in  a  verdict  and  judgment  in  favor  of  appellee  for 
$270,  from  which  judgment  an  appeal  has  been  prose- 
cuted to  this  court. 

Appellee  suggests  the  insufficiency  of  the  record,  and 
insists  upon  an  affirmance  of  the  judgment  on  this  ground. 
It  is  pointed  out  that  the  record  does  not  affirmatively 
show  that  it  contains  all  the  evidence  or  all  the  instruc- 
tions of  the  court.  While  there  is  no  statement  at  the 
conclusion  of  the  evidence  that  the  record  contains  all 
the  evidence,  this  fact  does  appear  in  the  certificate  to 
the  bill  of  exceptions  by  the  judge  who  tried  the  case. 
It  is  also  true  that  the  motion  for  a  new  trial,  filed  by 
appellant,  recited  that  the  court  erred  in  its  oral  charge 
to  the  jury,  and  that  the  oral  charge,  if  given,  does  not 
appear  in  the  bill  of  exceptions,  but  the  certificate  to  the 
bill  of  exceptions  of  the  judge  who  tried  the  case  recites 
that  the  bill  of  excjeptions  contains  all  the  instructions 
given  and  refused  in  the  case.  The  certificate  of  the 
judge  who  tried  the  case  must  control,  and,  according  to 
his  certificate,  the  record  is  complete. 

The  facts,  in  substance,  are  as  follows:  Appellant 
verbally  authorized  appellee,  a  real  estate  agent  in  Des 
Arc,  to  sell  his  farm  for  $6,000  net  to  him,  agreeing  to 
allow  the  agent,  as  commission,  any  amount  in  excess  of 
the  net  price  for  which  he  sold  the  farm.  Appellant  also 
verbally  authorized  the  Middle-West  Land  Company,  a 
partnership  composed  of  Clyde  Ridout  and  G.  I.  Rogers, 
a  real  estate  agency  in  Des  Arc,  to  sell  the.  farm  for 
$6,600,  agreeing  to  pay  them,  as  conunission,  five  per 
cent,  of  the  purchase  price.  The  exclusive  right  to  sell 
the  farm  was  given  to  neither  Loretz  nor  to  Ridout  & 
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Rogers.  Loretz  did  not  know  that  the  farm  was  listed 
with  Ridout  &  Rogers,  and  it  doeg  not  appear  whether 
Ridout  &  Rogers  knew  that  the  farm  was  listed  with 
Loretz.  Appellee  had  shown  the  f ami  to  J.  H.  Tallbut  of 
Madisonville,  Tenn.,  who  told  his  fellow-townsman,  W. 
C.  Mason,  about  it.  Based  upon  the  information  thus 
received.  Mason,  who  afterward  purchased  the  farm  in 
connection  with  W.  H.  McCrory  and  a  Mr.  Hicks,  wrote 
to  Loretz  on  March  5,  1920,  that  if  he  would  split  the 
commission  with  him,  he  would  procure  a  buyer.  Loretz 
showed  appellant  the  letter.  Loretz  immediately  an- 
swered the  letter,  offering  the  farm  to  Mason  for  $7,000, 
stating  that  he  was  to  receive  eight  per  cent,  as  com- 
mission on  the  purchase  price,  which  he  would  divide 
equally  with  him,  if  he  procured  a  buyer.  On  March  13 
following,  W.  C.  Mason  wrote  to  Loretz  that  he  expected 
to  reach  Des  Arc  the  latter  part  of  the  week.  On  the 
night  of  the  16th  of  March,  W.  C.  Mason,  in  company 
with  a  prospective  purchaser,  arrived  at  Des  Arc,  went  to 
Ridout 's  oflSce,  who  took  them  to  the  farm,  introduced 
them  to  appellant,  and  consummated  a  sale  thereof  for 
$6,600.  Out  of  the  sum,  appellant  paid  Ridout  &  Rog- 
ers, as  a  commission,  $330. 

W.  C.  Mason  testified  that  he  had  a  personal  ac- 
quaintance with  Clyde  Ridout,  and  had  been  corre- 
sponding with  him  in  reference  to  real  estate;  that  he 
did  not  come  to  Des  Arc  through  the  influence  of  Loretz, 
but  with  the  view  of  looking  at  appellant's  farm;  that  he 
had  been  writing  to  both  and  purchased  the  farm  through 
Ridout  &  Rogers  because  they  offered  it  cheaper  than 
Loretz.  FT^'T^ 

H.  S.  Loretz  testified  that,  on  the  morning  of  the 
I7th  of  March  he  started  out  to  appellant's  farm  to  show 
him  the  second  letter  he  had  received  from  W.  C.  Mason ; 
that  he  met  appellant  coming  to  town  and  showed  him 
the  letter;  that  appellant  said  nothing  to  him  about  hav- 
ing sold  the  place;  that  he  then  returned  to  town  and 
met  W.  C.  Mason,  who  informed  him  of  the  purchase  of 
appellant's  farm  through  Ridout  &  Rogers;  that  he  im- 
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mediately  went  to  appellant  concerning  the  matter,  and 
he  said:  **If  it  hadn't  been  for  me,  they  wouldn't  have 
done  anything  about  the  place,  and  that  he  didn't  want 
to  get  into  any  lawsuit  with  me;"  that  he  replied  to  ap- 
pellant that  unless  he  wanted  to  pay  the  commission 
twice,  he  had  better  see  Ridout  &  Rogers ;  that  appellant 
replied,  ''We  will  let  a  jury  do  that;"  that  appellant 
then  closed  the  deal. 

Appellant  testified  that,  when  he  listed  the  property 
with  H.  S.  Loretz  for  sale,  Loretz  was  to  have  no  com- 
mission if  he  himself,  or  any  other  person,  sold  it ;  that, 
when  Loretz  showed  him  the  first  letter  he  had  received 
from  Mason  and  told  him  that  he  was  going  to  price  it  to 
him  at  $7,000,  he  forbade  him  to  raise  the  price  above 
$6,600,  believing  that  if  he  did  so  he  would  spoil  the  sale 
of  the  place;  that,  under  the  contract,  he  was  to  receive 
$6,000  net  in  case  Loretz  sold  the  property;  that  Loretz 
had  had  the  place  listed  for  a  year  and  hadn't  sold  it  be- 
cause he  kept  raising  the  price ;  that  he  sold  the  place  to 
Mason  through  Ridout  &  Rogers  for  $6,600,  and  paid 
them  $330  as  a  commission  for  making  the  sale ;  that  he 
received  $270  more  than  he  would  have  received  had 
Loretz  sold  the  place  to  Mason. 

We  deem  it  unnecessary  to  set  the  evidence  out  at 
greater  length  in  order  to  determine  the  questions  in- 
volved on  the  appeal.  At  the  conclusion  of  the  testi- 
mony, appellant  asked  a  peremptory  instruction  in  his 
favor,  which  request  was  denied  by  the  court,  over  his 
objection  and  exception.  The  court  submitted  the  cause 
to  the  jury  upon  two  instructions,  the  first  of  which  was 
requested  by  appellee  and  given  by  the  court  over  the  ob- 
jection and  exception  of  appellant.  That  instruction  is 
as  follows: 

''The  jury  are  instructed  that  if  they  find  from  the 
evidence  that  Willison  had  placed  his  farm  with  Loretz 
for  sale,  agreeing  to  pay  him  as  a  commission  for  making 
a  sale  all  above  $6,000,  t^iat  he  might  sell  the  farm  for, 
and  you  further  find  that  Loretz  was  the  procuring  cause 
of  bringing  Mason^  the  purchaser,   and  Willison,  the. 
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seller,  together,  wherefrom  a  sale  was  consummated,  you 
should  find  for  Loretz  the  difference  between  the  excess 
above  $6,000  that  the  farm  was  sold  for  and  the  commis- 
sion Ridout  &  Rogers  was  to  receive  on  the  sale,  although 
you  may  find  that  the  pYirchaser  was  introduced  to  Willi- 
son  by  Ridout  &  Rogers." 

The  second  instruction  was  given  at  the  request  of 
appellant.  The  court  refused  to  give  two  other  instruc- 
tions requested  by  appellant,  to  which  refusal  of  the 
court  objections  were  separately  made  and  exceptions 
separately  saved.  The  two  instructions  refused  are  as 
follows : 

**The  jury  are  instructed  that  if  you  find  from  the 
testimony  that  the  plaintiff  Loretz  had  the  lands  for  sale 
under  a  verbal  contract  which  did  not  give  him  the  ex- 
clusive right  to  sell  said  lands,  and  you  further  find  that 
the  defendants,  Rogers  &  Ridout,  also  had  a  contract  with 
Willison  to  sell  said  lands  and  did  effect  the  sale  thereof, 
then  you  will  find  for  the  defendant,  unless  you  find  that 
the  owner,  Willison,  did  not  act  in  good  faith  with  the 
plaintiff. 

**You  are  instructed  that  where  land  is  in  the  hands 
of  more  than  one  agent  for  sale,  the  agent  selling  the 
land  is  the  one  entitled  to  the  commission,  and  if  you  find 
that  the  defendant's  lands  were  sold  by  Rogers  &  Ridout 
and  they  were  paid  for  said  sale  by  the  defendant,  then 
you  will  find  for  the  defendant,  unless  you  find  that  the 
owner,  Willison,  did  not  act  in  good  faith  with  the  plain- 
tiff." 

The  first  insistence  by  appellant  for  reversal  is  that, 
under  the  undisputed  facts  in  the  case,  appellee  did  not 
effect  a  sale,  and,  under  the  law,  was  not  entitled  to  a 
commission.  It  is  true  that,  when  an  owner  lists  his 
property  for  sale  with  two  or  more  agents,  the  agent 
effecting  the  sale  is  entitled  to  the  commission,  if  the 
owner  has  maintained  neutrality  between  them.  Murray 
V.  Miller,  112  Ark.  227;  McCombs  v.  Moss,  121  Ark.  533. 
While  it  is  undisputed  that  the  farm  was  placed  in  the 
hands  of  both  Loretz  and  Ridout  &  Rogers  for  sale,  with- 
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out  the  exclusive  right  in  either  to  sell,  and  that  Ridout 
&  Rogers  effected  the  sale,  there  are  facts  in  the  case 
from  which  an  inference  might  be  drawn  that  appellant, 
the  owner,  did  not  preserve  strict  neutrality  between  the 
agents.  The  facts  referred  to  are  that,  with  full  knowl- 
edge on  the  part  of  appellant,  Loretz  was  in  communi- 
cation with  Mason  with  reference  to  a  sale  of  this  par- 
ticular farm ;  that  Mason  came  to  Arkansas  with  a  view 
of  inspecting  said  farm ;  that  appellant,  when  shown  the 
second  letter  by  Loretz  from  Mason,  did  not  inform  Lor- 
etz that  he  had  sold  the  farm  to  Mason  through  Ridout 
&  Rogers,  and  that  he  profited  $270  more  by  the  sale 
through  Ridout  &  Rogers  than  he  would  have  profited 
had  Loretz  consunmaated  the  deal.  These  facts  made  the 
question  of  good  faith  on  the  part  of  appellant  a  disputed 
question  of  fact  to  be  determined  by  the  jury;  hence  it 
was  proper  for  the  court  to  refuse  the  peremptory  in- 
struction requested  by  appellant. 

The  next  insistence  of  appellant  for  reversal  is  that 
instruction  No.  1,  requested  by  appellee,  was  erroneous 
because  it  ignored  the  question  as  to  the  liability  of  a 
landowner  to  the  agent  that  effected  the  sale  of  the  land. 
This  court  announced  the  doctrine  in  Murray  v.  Miller, 
112  Ark.  227,  and  reaffirmed  it  in  the  case  of  McComhs 
V.  Moss,  121  Ark.  533,  that  **  where  two  agents  have  the 
right  to  negotiate  the  sale  of  land  for  the  owner,  the  agent 
who  actually  brings  about  the  sale  is  entitled  to  the  com- 
mission, where  the  owner  acted  in  good  faith  and  pre- 
served strict  neutrality  between  the  rival  agents."  The 
instruction  given  at  appellee's  instance  ignored,  and  the 
instructions  requested  by  appellant  and  refused  by  the 
court  embodied,  the  doctrine  announced  in  those  cases. 
The  coui^;  therefore  conunitted  reversible  error  in  giving 
the  instruction  requested  by  appellee  and  refusing  those 
requested  by  appellant. 

For  the  errors  indicated,  the  judgment  is  reversed 
and  the  cause  remanded  for  a  new  trial. 
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Bbown  v.  Falls  Rubber  Company. 
Opinion  delivered  May  9,  1921. 

1.  Rbceivers — ORDER  DIRECTING  INVENTORY. — Where  an  intervener 
claimed  certain  boxes  of  goods  in  the  hands  of  a  receiver  but  re- 
fused to  disclose  their  contents,  no  personal  right  of  such  inter- 
vener was  violated  by  an  order  that  the  boxes  be  opened  and  in- 
ventory made  to  determine  ownership. 

2.  Appeal  and  error — ^final  order. — ^An  order  of  the  court  that 
certain  boxes  in  the  custody  of  the  receiver  and  claimed  by  the 
intervener  be  opened  and  their  contents  inventoried  is  an  inter- 
locutory and  not  a  final  order,  and  an  appeal  therefrom  will  not 
lie. 

Appeal  from  Garland  Chancery  Court;  J.  P.  Hen- 
derson, Chancellor;  appeal  dismissed. 

0.  E.  Sumpter,  for  appellant. 
Chas.  C,  Sparks,  for  appellee. 

McCulloch,  C.  J.  Appellee  instituted  an  action  in 
the  chancery  court  of  Garland  County  against  E.  D. 
Brown  and  T.  G.  Holland  as  copartners  to  recover  a  debt 
due  on  account  for  merchandise  sold  and  delivered  and 
to  wind  up  the  partnership,  alleged  to  be  insolvent,  to 
secure  the  appointment  of  a  receiver  and  to  subject  the 
assets  of  the  partnership  to  the  payment  of  debts.  A 
receiver  was  appointed  by  the  court  who  took  charge  of 
the  partnership  property  which  consisted  of  automobile 
accessories,  repairs,  equipments  and  other  things  at  the 
place  of  business  of  said  copartners  in  the  city  of  Hot 
Springs. 

Subsequently  it  was  discovered  that  immediately  be- 
fore the  appointment  of  the  receiver  four  wooden  boxes 
supposed  to  contain  automobile  accessories  and  repairs, 
two  automobile  wheels,  a  lathe  and  a  counter-shaft  had 
been  removed  from  the  place  of  business  of  said  copart- 
ners to  the  private  residence  of  Brown's  father  in  the 
city  of  Hot  Springs.  The  receiver  claimed  that  the  con- 
tents of  the  boxes  and  the  other  items  mentioned  were 
the  property  of  said  copartners,  and  he  made  demand  on 
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Brown's  father  for  delivery  of  said  property  to  him,  as 
receiver,  under  the  court's  order.  Pursuant  to  the  de- 
mand, Brown's  father  delivered  the  property  to  the  re- 
ceiver. 

Appellant  J.  M.  Brown,  who  is  the  brother  of  E.  D. 
Brown,  claimed  this  property  as  his  own,  asserts  that  he 
moved  it  from  the  place  of  business  of  Brown  &  Holland 
where  he  had  been  at  work  as  an  automobile  mechanic, 
and  that  he  left  the  property  with  his  father  for  safe- 
keeping. He  intervened  in  the  action  and  filed  a  plea 
claiming  the  property  and  praying  that  the  court  order 
the  receiver  to  turn  the  property  over  to  him. 

There  was  a  trial  of  appellant's  plea  before  the  chan- 
cery court,  which  was  heard  on  oral  testimony  in  sup- 
port of  appellant's  claim  and  against  it.  The  testimony 
was  conflicting  as  to  the  ownership  of  the  property  in 
controversy.  At  least  the  testimony  warranted  the  in- 
ference that  the  articles  in  dispute,  or  some  of  them,  were 
part  of  the  stock  in  trade  of  Brown  &  Holland  from 
whose  place  of  business  they  were  removed.  Appellant 
testified  as  a  witness,  and  his  testimony  supports  his 
claim.  But  he  could  not  and  did  not  give  a  detailed  list 
of  the  articles  in  the  boxes — he  could  only  remember  in 
general  terms  the  contents  of  the  boxes  and  the  aggregate 
value  thereof.  None  of  the  other  witnesses  knew  what 
the  boxes  contained,  except  one  of  the  witnesses  intro- 
duced by  appellee,  a  negro  who  had  worked  in  the  repair 
shop  and  who  helped  to  pack  and  haul  the  boxes  for  ap- 
pellant. He  could  only  give  a  general  description  of  the 
things.  Appellant  refused  to  permit  the  boxes  to  be 
opened,  though  the  court  suggested  that  course.  The 
court  thereupon  entered  an  order,  over  appellant's  ob- 
jections, directing  the  receiver  to  open  the  boxes  in  his 
possession  in  the  presence  of  appellant  and  three  other 
persons  on  a  specified  date,  and  make  an  inventory  of  the 
articles  in  the  boxes.  An  appeal  has  been  prosecuted 
from  that  order,  though  the  court  did  not  render  a  de- 
cree on  the  merits  of  the  controversy. 
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No  sound  reason  is  perceived  why  appellant  can 
claim  exemption  from  the  right  of  the  other  parties  to 
the  controversy  to  have  the  boxes  opened  so  as  to  disclose 
the  contents  thereof  and  to  enable  the  court  to  more 
readily  determine  whether  those  contents  were  the  prop- 
erty of  appellant  or  of  Brown  &  Holland,  appellee's 
debtor.  No  personal  right  of  appellant  was  violated  in 
ordering  that  the  boxes  in  the  custody  of  the  receiver  be 
opened.  To  do  so  was  essential  to  a  correct  determina- 
tion of  the  rights  of  the  parties. 

But  the  order  was  interlocutory  and  not  final.  It 
was  not  an  appealable  one,  for  it  did  not  determine  the 
rights  of  the  parties  with  respect  to  the  subject-matter 
of  the  controversy.  If  an  error  has  been  committed,  it 
must  be  corrected  on  appeal  from  a  final  decree. 

The  appeal  is  therefore  dismissed. 


Harris  v.  Terhune. 
Opinion  delivered  May  9,  1921. 

1.  Logs  and  logging — time  for  removal  op  timber. — ^A  contract  for 
the  sale  of  timber  which  required  the  buyer  to  remove  it  within  a 
specified  time  and  to  cut  the  timber  clean,  obligated  the  buyer 
actually  to  remove  the  timber  from  the  land  within  the  time 
stated,  and  not  merely  to  sever  it  from  the  soil  for  subsequent 
removal,  and  the  buyer  was  liable  in  damages  for  removing  tim- 
ber after  that  time. 

2.  Logs  and  logging — breach  op  contract — damages. — The  meas- 
ure of  damages  for  breach  of  a  contract  to  leave  the  stumps  not 
to  exceed  a  stated  height  from  the  ground  is  the  reasonable  cost 
of  cutting  the  stumps  down  to  the  required  height,  and  not  the 
difference  between  the  value  of  the  land  with  the  stumps  as  they 
were  left  and  its  value  after  they  were  cut  off  to  the  contract 
height. 

Appeal  from  Sevier  Circuit  Court;  James  S.  Steel, 
Judge;  aflSrmed. 

Lake  &  Lake  and  E.  K.  Edwards,  for  appellant. 
1.    Under  the  terms  of  the  contract,  appellant  had  the 
right  to  remove,  within  a  reasonable  time,  the  timber  sev- 
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ered  from  the  soil.  89  Ark.  361;  91  7<Z.  291.  The  word 
removal  in  a  timber  contract  means  a  severance  from  the 
soil.  Cases  supra.  Construing  the  contract  in  the  light 
of  these  decisions,  it  is  evident  that  the  intention  of  the 
parties  that  appellant  should  become  the  owner  of  all  tim- 
ber severed  from  the  soil  by  January  1,  1920,  and  have  a 
reasonable  time  thereafter  to  haul  away  any  logs  then  re- 
maining on  the  land,  and  the  court  erred  in  giving  for  ap- 
pellee instructions  1  and  2  and  in  refusing  Nos.  1,  2  and  3, 
asked  by  appellant. 

2.  On  the  issue  of  the  amount  of  damages  sustained 
because  some  of  the  stumps  were  left  higher  than  fifteen 
inches,  the  court  overlooked  the  fact  that  the  stumps,  be- 
ing small  pine  stumps,  would  rot  and  be  entirely  gone 
in  a  few  years,  and  the  appellee's  damages  were  on  that 
account  only  temporary,  and  it  was  error  to  give  the  in- 
structions requested  by  appellee  and  refuse  appellant's 
request.  Appellee  made  no  attempt  to  prove  the  actual 
loss  or  damages,  and  only  nominal  damages  should  have 
been  allowed  for  any  breach  of  the  contract.  106 
Ark.  274. 

3.  The  demurrer  to  paragraph  7  of  the  complaint 
should  have  been  sustained.    91  Ark.  292 ;  89  Id.  361. 

Reynolds  &  Steely  for  appellee. 

This  suit  is  nothing  more  than  one  to  construe  a 
contract  and  hinges  upon  the  legal  meaning  of  the  word 
''removed''  as  used  therein.  It  is  the  duty  of  the  court 
unless  it  is  ambiguous.  Here  it  is  plain  and  not  ambigu- 
ous, and  it  was  the  duty  of  the  court  to  so  construe  it  as 
to  carry  out  the  intention  of  the  parties.  Lawson  on 
Contracts,  pp.  387-8-9;  Bishop  on  Contracts,  p.  384;  53 
Ark.  58;  23  Id.  582;  3  Id.  258.  ''Removal  signifies  an 
actual  or  physical  change  in  the  position  or  locality — to 
move  away  from  the  position  occupied.  See  Words  and 
Phrases,  citing  120  Fed.  182;  86  Ky.  186;  5  S.  W.  567; 
Funk  &  Wagnalls'  Diet.,  ''Remove."  See,  also,  87  S.  W. 
1119.  A  sale  of  timber  on  a  tract  of  land  to  be  removed 
within  a  given  time  is  only  a  sale  of  so  much  timber  as 
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is  removed  within  that  time.  86  S.  W.  1122;  26  Mich. 
523;  96  Id.  83;  25  Cyc.  1551;  46  Am.  Rep.  32;  28  A.  & 
Eng.  Enc.  541 ;  107  S.  W.  733,  and  many  others.  Appel- 
lant had  a  reasonable  time  within  which  to  remove  the 
timber  after  the  expiration  of  the  specified  time.  167  S. 
W.  1116.  A  severance  from  the  soil  is  not  a  removal 
from  the  premises.  114  Tenn.  196;  87  S.  W.  415;  59  Ore. 
149;  100  Miss.  177;  56  So.  Eep.  329;  160  N.  C.  281;  75 
S.  E.  714. 

The  judgment  is  not  excessive,  and  there  is  no  error. 

McCuLLOCH,  C.  J.  Appellee,  who  was  the  plaintiff 
below,  owns  a  small  tract  of  land  in  Sevier  County,  and 
on  October  5, 1918,  he  sold  and  conveyed  to  appellant  the 
pine  timber  on  said  tract  of  land  and  executed  to  appel- 
lant a  contract  or  conveyance,  in  writing,  which,  after  re- 
citing the  consideration  and  describing  the  tract  of  land 
and  timber  thereon,  contained  the  following  clause : 

*'The  said  second  parties  shall  have  till  January  1, 
1920,  to  remove  said  timber.  And  said  second  parties 
agree  to  commence  cutting  the  timber  at  the  north  end  of 
said  land  and  to  remove  all  of  their  said  timber  clean  as 
they  go.  And  the  said  second  parties  further  agree  to  cut 
the  timber  as  close  to  the  ground  as  practicable  and  in 
no  case  to  exceed  fifteen  inches  above  the  level  of  the 
ground. '*     •  1  ^\'] 

A  part  of  the  timber  on  the  land  was  cut  down  by 
appellant  and  removed  from  the  land  before  the  date 
specified  in  the  contract,  January  1,  1920 ;  and  a  consid- 
erable portion  of  the  timber  was  felled  and  cut  into  saw 
logs  immediately  before  the  expiration  of  the  time  men- 
tioned, but  was  not  removed  from  the  land  until  a  short 
time  after  the  expiration  date.  In  cutting  the  timber 
the  stumps  on  the  land  were  left  higher  than  fifteen 
inches  above  the  level  of  the  ground. 

This  action  is  to  recover  damages  on  account  of  the 
removal  of  the  down  timber  after  the  expiration  of  the 
date  mentioned  in  the  contract,  and  for  failure  to  cut 
the  stumps  to  a  height  of  not  exceeding  fifteen  inches 
above  the  level  of  the  ground.    On  the  trial  of  the  cause 
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the  jury  found  in  favor  of  appellee,  assessing  the  dam- 
ages at  the  sum  of  $96,  the  value  of  24,000  feet  of  logs  at 
$4  per  thousand,  and  the  sum  of  $46.35,  the  cost  of  cut- 
ting 309  stumps  at  15  cents  each.  The  verdict  is  sup- 
ported by  legally  suflScient  evidence,  and  the  judgment 
must  be  aflBrmed  if  the  issues  as  to  the  right  of  appellant 
to  remove  the  timber  after  the  expiration  of  the  date  men- 
tioned in  the  contract  and  the  measure  of  damages  for 
failure  to  cut  the  stumps  in  accordance  with  the  contract 
were  properly  submitted  to  the  jury. 

The  contention  of  appellant  is  that  under  the  terms 
of  the  contract  he  had  the  right  to  remove,  within  a  rea- 
sonable time,  timber  severed  from  the  soil  within  the  pe* 
riod  specified  in  the  contract,  and  that  the  measure  of 
damages  for  failing  to  cut  the  stumps  in  accordance  with 
the  terms  of  the  contract  was  the  difference,  if  any,  be- 
tween the  value  of  the  land  in  the  condition  in  which  ap- 
pellant left  it  and  the  condition  in  which  it  would  have 
been  if  the  stumps  had  been  properly  cut.  Appel- 
lant relies  on  the  case  of  Indimm  <&  Ark.  Lbr.  <& 
Mfg.  Co.  V.  Eldridge,  89  Ark.  361,  in  support  of  his 
contention  that  he  had  a  right  under  the  contract 
to  remove  severed  timber  within  a  reasonable  time 
after  the  expiration  of  the  date  mentioned  in  the 
contract.  His  contention  is  that  the  worfl  ** remove'^ 
meant  severance  from  the  soil,  and  that  the  time  restric- 
tion in  the  contract  was  only  to  that  extent,  and  that  it  did 
not  prevent  him  from  removing  the  logs  within  a  rea- 
sonable time.  In  the  case  referred  to  there  was  a  written 
contract  or  deed  of  conveyance,  as  in  the  present  case, 
granting  the  timber  to  the  purchaser,  and  there  was  also 
a  clause  which  gave  a  specific  period  of  time  within 
which  to  '  *  cut  and  remove ' '  the  timber.  We  decided  that 
the  proper  interpretation  of  the  contract  was  to  construe 
the  words  *'cut  and  remove"  together  and  as  meaning  a 
severance  from  the  soil,  and  we  stated  the  rule  of  law 
applicable  to  the  sort  of  contract,  as  follows:  '*But  we 
think  that  the  weight  of  authority  and  the  best  consid- 
ered cases  which  are  strictly  in  point  harmonize  with  the 
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view  that  all  timber  cut  down  and  severed  from  the  soil 
by  the  grantee  before  the  date  specified  in  the  contract  of 
sale  becomes  his  personal  property,  which  he  may  remove 
in  a  reasonable  time  after  said  date,  unless  by  the  ex- 
press terms  of  the  contract  a  contrary  intention  is  man- 
ifest." 

Now,  the  language  in  the  contract  under  considera- 
tion in  the  present  case  is  slightly  different  from  that 
used  in  the  contract  dealt  with  in  the  other  case,  in  that 
the  word  **cut"  is  omitted  and  the  language  of  the  con- 
tract is  that  the  time  mentioned  is  given  **to  remove" 
said  timber.  There  is  no  reason  to  construe  the  word 
** remove"  as  relating  to  the  cutting  or  the  severance  of 
the  timber  from  the  soil.  The  plain  signification  of  the 
word  is  to  take  away  or  to  transfer  from  one  place  to 
another,  that  is,  to  change  the  location  of  the  timber  from 
the  particular  land  to  some  other  place.  The  use  of  the 
words  *  *  to  remove, ' '  therefore  constitutes,  within  the  rule 
laid  down  in  the  case  cited  above,  an  express  contract 
that  the  right  of  the  purchaser  to  take  away  the  property 
is  limited  to  the  time  specified.  The  consideration  of 
other  language  of  the  contract  strengthens  this  view,  for 
the  next  sentence  provides  that  the  cutting  should  com- 
mence on  a  certain  part  of  the  land,  and  that  appellant 
should  remove  all  of  the  timber  ** clean  as  they  go."  This 
is  the  construction  placed  on  the  contract  by  the  trial 
court,  and  the  issue  was  submitted  to  the  jury  under  this 
rule  to  determine  the  value  of  the  timber  wrongfully  re- 
moved by  appellant  after  the  expiration  of  the  contract. 

On  the  other  branch  of  the  case  we  are  of  the  opinion 
that  the  trial  court  was  correct  in  holding  that  the  meas- 
ure of  damages  for  the  breach  of  the  contract  was  the 
necessary  expense  of  having  the  stumps  cut  so  as  to  con- 
form to  the  specifications  of  the  contract.  It  was  a  part 
of  the  contractual  obligations  of  appellant  to  cut  the 
stumps  down  to  a  certain  height  from  the  ground,  and  it 
was  appellee's  right  to  have  the  contract  performed  in 
the  specified  manner  or  to  recover  as  his  damages  the  ad- 
ditional cost  of  completing  the  performance  so  as  to  con- 
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form  to  contract.  Inland  Construction  Co.  v.  Rector, 
133  Ark.  277.  It  does  not  answer  appellee's  claim  for 
damages  to  say  that  the  difference  in  value  of  his  land 
was  less  than  the  additional  cost  of  putting  it  in  the  con- 
dition that  the  contract  called  for. 
Judgment  afl&rmed. 


Howell  v.  Daughet. 
Opinion  delivered  May  9,  1921. 

1.  Animals — impounding  statutes. — Statutes  authorizing  the  im- 
pounding and  sale  of  stock  found  running  at  large  in  violation 
of  law  are  valid  as  police  regulations. 

2.  Animals— IMPOUNDING  statutes. — A  statute  authorizing  the  im- 
pounding and  sale  of  stock  running  at  large  and  providing  for 
killing  the  animal  taken  up  if  no  bidder  appears  at  the  sale  held 
valid. 

3.  Animals — bright  op  owner  to  reclaim. — ^A  statute  authorizing 
the  taking  up  and  sale  of  stock  found  running  at  large  in  vio- 
lation of  law  is  not  invalid  as  unduly  limiting  the  time  within 
which  the  owner  may  appear  and  show  cause  against  the  con- 
demnation and  reclaim  the  animal  where  the  statute  gives  the 
right  to  reclaim  at  any  time  up  to  the  sale. 

4.  Constitutional  law — impounding  statute. — ^A  statute  authoriz- 
ing the  impounding  and  sale  of  stock  found  running  at  large  in 
violation  of  law  is  not  confiscatory  because  it  directs  the  officer 
who  sells  the  animal,  after  paying  the  specified  fees  and  expenses, 
to  pay  the  residue  over  to  the  county  treasurer  to  the  credit  of 
the  road  and  bridge  fund  of  the  county. 

5.  Animals — ^impounding  statute. — ^An  impounding  statute  held  to 
give  the  owner  a  reasonable  time  for  reclamation  where  it  pro- 
vides for  a  notice  of  the  seizure  to  be  posted  in  five  public  places 
for  either  ten  or  twenty  days  according  to  the  value  of  the  stock, 
and  also  providing  a  notice  of  sale  after  condemnation. 

Appeal  from  Hempstead  Chancery  Court ;  James  D. 
Shaver,  Chancellor ;  affirmed. 

Will  Steel,  for  appellants. 

The  act  of  1819,  act  No.  496,  is  nnconstitntional  and 
void,  and  appellants  have  the  right  to  enjoin  its  enforce- 
ment. 1  High  on  Injunctions  (4  ed.),  p.  87 ;  118  Fed.  Rep. 
399;  195  U.  S.  223-4;  12  Cyc.  903.    The  act  conflicts  with 
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art.  14,  §  1,  Const.  U.  S.  and  art.  2,  §  8,  Const.  Ark. 
It  unlawfully  deprives  residents  of  the  district  of  their 
property  without  due  process  of  law.  The  whole  act  is 
void,  as  the  valid  and  invalid  parts  of  the  act  can  not  be 
separated.  6  R.  C.  L.,  §§  122-3-5-7;  111  Ark.  108,  118; 
89  Id.  466.  The  intention  fo  the  Legislature  must  be 
gathered  from  the  language  of  the  act.  The  act  can  not 
by  judicial  construction  be  so  amended  as  to  leave  a  valid 
and  effective  law.  126  Ark.  260;  79  Id.  517;  49  Id.  492. 
See,  also,  31  Ark.  77-91.  The  provisions  of  the  act  are 
arbitrary,  oppressive  and  unjust— purely  arbitrary — and 
are  not  founded  upon  necessity  under  the  circumstances. 
96  U.  S.  107.  The  courts  are  the  judge  of  the  reasona- 
bleness of  an  act.  83  Ark.  180.  The  act  is  clearly  uncon- 
stitutional. 

James  H.  McCollum,  for  appellees. 

The  presimiption  is  in  favor  of  the  constitutionality 
of  an  act,  and  all  doubts  are  resolved  in  its  favor.  39 
Ark.  353;  85  Id.  464;  100  Id.  175;  102  Id.  166;  199  Id. 
314.  Under  these  decisions  the  act  is  valid.  But  if  the 
last  clause  of  §  1  is  in  conflict  with  our  **due  process" 
clause  of  the  Constitution,  it  is  separable  and  should  be 
stricken  out  or  treated  as  surplusage  and  leave  the  act  to 
stand.  37  Ark.  356 ;  46  Id.  312 ;  70  Id.  94 ;  89  Id.  466 ;  111 
Id.  108;  125  Id.  350;  Ann.  Cases  D  1916,  p.  1,  and  note. 

MoCuLLocH,  C.  J.  The  General  Assembly  of  1919, 
at  the  regular  session,  enacted  a  special  statute  creating 
a  district  in  Hempstead  and  Nevada  counties  where  stock 
is  prohibited  from  running  at  large,  and  the  statute  was 
put  into  effect  after  adoption  by  a  vote  of  the.  qualified 
electors  of  the  district.  Appellants  are  citizens  residing 
within  said  district  and  owned  stock  therein,  and  they  in- 
stituted this  action  in  the  chancery  court  of  Hempstead 
County  to  restrain  the  officers  from  enforcing  the  provi- 
sions of  the  statute.  They  contend  that  the  statute  is 
unconstitutional  and  void,  and  they  have  appealed  from 
a  decree  of  the  chancery  court  dismissing  their  complaint. 

The  statute  provides,  in  substance,  that  any  animal 
found  running  at  large  within  the  area  mentioned  shall 


Digitized  by 


Google 


452  Howell  v,  Daughet.  [148 

be  taken  up  and  delivered  to  a  justice  of  the  peace  of  the 
township;  that  said  justice  of  the  peace  shall  cause  the 
animal  to  be  appraised  by  three  disinterested  persons  and 
shall  then  give  notice,  by  posting  in  public  places  de- 
scribing the  animal  and  calling  on  persons  claiming  any 
interest  to  appear  and  show  cause  why  the  animal  should 
not  be  condemned  and  sold,  and  that  if  at  the  expiration 
of  the  specified  period  no  person  appears  to  show  cause 
against  it  the  justice  of  the  peace  shall  enter  judgment 
condemning  the  animal  to  be  sold  to  the  highest  bidder, 
on  notice  by  posting  and  by  publication  in  a  newspaper; 
that  the  sheriff  of  the  county  or  the  constable  may  make 
the  sale,  and  that  said  officer  shall  dispose  of  the  proceeds 
by  paying  a  fee  of  $1  to  the  taker-up  of  the  animal,  a 
fee  of  50  cents  each  to  the  appraisers,  a  fee  of  $1  to  the 
justice  of  the  peace,  a  fee  of  $1  to  the  officer  for  making 
the  sale,  and  also  to  the  person  entitled  thereto  the  cost 
of  keeping  and  caring  for  the  animal  up  to  the  time  of  the 
sale  at  the  rate  of  50  cents  per  day,  and  that  **the  resi- 
due, if  any,  shall  be  paid  into  the  county  treasury  to  the 
credit  of  the  road  and  bridge  fund  of  said  courfty."  An- 
other section  of  the  statute  permits  the  owner  of  the  ani- 
mal or  any  one  having  or  claiming  any  interest  therein 
**to  retake  the  same  upon  payment  of  the  fees  allowed  to 
the  taker-up  thereof,  and  for  the  appraisers  and  to  the 
justice  of  the  peace  as  in  the  case  of  sale  together  with 
cost  of  keeping  and  caring  for  such  animal."  There  is 
also  a  provision  in  the  statute  to  the  effect  that  if  no  per- 
son shall  bid  anything  for  the  animal  offered  for  sale  the 
officer  in  charge  shall  proceed  to  kill  the  animal. 

It  is  contended,  in  the  first  place,  that  this  statute 
attempts  to  authorize  the  taking  of  property  without  due 
process  of  law,  and  for  this  reason  it  is  unconstitutional 
and  void.  It  is  very  generally  held  by  the  courts,  espe- 
cially in  the  more  recent  decisions,  that  statutes  author- 
izing the  impounding  and  sale  of  stock  found  running  at 
large  in  violation  of  law  are  valid  as  police  regulations. 
The  cases  on  this  subject  are  collated  in  12  Corpus  Juris, 
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page  1284,  and  in  the  case  note  in  Fall  Creek  Sheep  Co. 
V.  Walton  (24  Idaho  760),  37  Ann.  Cas.  1915  C,  1252.  The 
question  of  the  validity  of  such  statutes  has  been  put  at 
rest  by  several  decisions  of  this  court.  Fort  Smith  v. 
Dodson,  46  Ark.  296;  Hendricks  v.  Block,  80  Ark.  333; 
Ross  v.  Desha  Levee  Board,  83  Ark.  176. 

In  those  cases  it  was  decided  that  under  the  police 
power  there  can  be  a  summary  seizure  and  sale  of  tres- 
passing stock  without  personal  service  of  notice  on  the 
owner  and  without  any  kind  of  judicial  proceedings.  It 
may  be  noted,  however,  that  the  statute  now  under  con- 
sideration provides  for  a  judicial  determination  of  the 
right  under  the  statute  to  condemn  in  a  given  case, 
though  it  does  not  provide  for  personal  service  of  no- 
tice. It  is  not  doubted  that  the  provisions  of  the  stat- 
ute are  valid  so  far  as  they  relate  to  the  seizure  and  sale 
of  the  property.  Nor  is  the  validity  of  the  statute  af- 
fected by  the  provision  in  regard  to  killing  the  animal 
taken  up  if  no  bidder  appears  at  the  sale.  This  is  to  pro- 
vide for  an  emergency  where  it  is  demonstrated  by  fail- 
ure of  bidding  that  the  animal  is  without  value,  and  in 
order  to  dispose  of  it  so  as  to  prevent  further  depreda- 
tion, and  to  obviate  the  burden  of  keeping  the  valueless 
animal,  it  is  provided  that  it  shall  be  killed. 

One  of  the  contentions  in  support  of  the  attack  on 
the  validity  of  the  statute  is  that  it  limits  the  time  within 
which  the  owner  may  appear  and  show  cause  against  the 
condemnation  and  in  which  he  may  reclaim  the  animal 
to  the  day  specified  in  the  original  notice  and  does  not 
give  the  right  to  reclaim  up  to  the  time  of  sale.  Counsel 
is,  we  think,  mistaken  in  his  interpretation  of  the  statute, 
for,  according  to  a  fair  and  reasonable  interpretation, 
the  f ramers  of  the  statute  intended  to  give  the  owner  the 
right  to  reclaim  his  stock  at  any  time  up  to  the  sale,  or 
at  least  that  the  time  for  reclamation  was  not  limited  to 
one  date. 

The  principal  ground  for  attack  on  the  validity  of 
the  statute  is  that  the  provision  which  directs  the  officer 
who  sells  the  animal,  after  paying  the  specified  fees  and 
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expenses,  to  pay  the  residue  over  to  the  county  treasurer 
to  the  credit  of  the  road  and  bridge  fund  of  the  county. 
It  is  contended  that  this  constitutes  a  confiscation  of  the 
property,  and  that  if  the  provision  is  invalid  it  vitiates 
the  whole  statute.  We  do  not,  however,  agree  with  coun- 
sel in  his  interpretation  of  the  statute  and  do  not  think 
that  it  should  be  construed  as  a  confiscatory  provision. 
The  purpose  is  to  give  the  owner  the  right  to  reclaim  his 
property  at  any  time  up  to  the  sale  by  paying  the  fees 
and  expenses,  and  the  other  provision  with  reference  to 
the  residue  of  the  funds  constitutes  merely  a  final  dispo- 
sition of  the  funds  in  the  event  the  owner  has  failed  to 
claim  his  property.  If  the  terms  of  the  statute  are  rea- 
sonable and  give  the  owner  a  fair  opportunity  to  reclaim 
his  property  upon  the  payment  of  accrued  expenses  and 
fees,  then  the  lawmakers  have  the  power  to  provide  for 
a  final  disposition  of  the  surplus  funds,  in  the  event  of  a 
sale  of  the  property  on  failure  of  the  owner  to  reclaim  it. 
And  it  does  not,  under  those  circumstances,  constitute 
a  confiscation  of  the  property  to  authorize  the  residue  of 
the  funds  to  be  appropriated  to  public  use.  This  is  the 
scheme  provided  in  our  estray  laws  for  the  disposition 
of  proceeds  of  sale  of  an  estray  (Crawford  &  Moses'  Di- 
gest, chapter  4,  subdivision  2)  which  are,  in  substance, 
that  a  stray  animal  may  be  taken  up  and  after  appraisal 
shall  be  kept  for  a  period  of  one  year,  and  if  not  reclaimed 
shall  become  the  property  of  the  person  who  takes  it  up, 
and  that  one-half  of  the  net  appraised  value  of  the  ani- 
mal shall  be  paid  to  the  county  treasurer  as  public  funds. 
This  was  a  part  of  the  Revised  Statutes  of  1838,  with  only 
a  few  amendments  up  to  this  day,  and  the  validity  of 
these  provisions  has  never  been  challenged.  On  the  con- 
trary, this  court  has  impliedly,  if  not  expressly,  sanc- 
tioned them  and  upheld  their  validity  in  several  cases. 
Phelan  v.  Bonhamy  9  Ark.  389 ;  Davis  v.  Calvert,  17  Ark. 
85 ;  Smith  v.  Williams,  95  Ark.  587. 

The  only  difference  between  the  two  statutes,  so  far 
as  concerns  the  validity  of  the  one  now  under  considera- 
tion, is  as  to  the  time  given  for  reclaiming  the  property 
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by  the  owner,  and  that  presents  the  question  whether  or 
not  the  time  given  for  reclamation  by  the  owner  is  rea- 
sonable. Our  conclusion  is  that  it  is  reasonable,  or  at 
least  that  we  should  not,  in  the  face  of  the  legislative  de- 
termination, declare  it  to  be  unreasonable.  This  particu- 
lar statute  applies  to  a  limited  territory,  and  there  is  a 
provision  for  two  notices,  one  to  be  given  by  the  justice 
of  the  peace  as  soon  as  the  impounded  animal  is  ap- 
praised and  which  is  posted  in  five  public  places  in  the 
immediate  locality  where  the  animal  is  taken  up.  Ten 
days'  notice  is  required  where  the  property  is  not  over 
$50  in  value  and  twenty  days  where  it  is  over  that  value. 
After  condemnation  a  notice  of  sale  is  then  required, 
which  is  not  only  by  posting  in  the  locality  but  by  publi- 
cation in  a  newspaper.  This  notice  is  reasonably  calcu- 
lated to  bring  home  to  the  owner  information  as  to  the 
fact  that  his  animal  has  been  taken  up  and  is  suflScient  to 
satisfy  the  demands  of  justice.  It  is  a  reasonable  inter- 
pretation of  this  statute  that  the  owner  may  appear  and 
reclaim  the  property  itself  at  any  time  before  it  is  sold, 
but  the  statute  makes  it  the  duty  of  the  officer  to  deliver 
the  proceeds  of  the  sale  of  unreclaimed  property  to  the 
county  treasurer.  It  is  intended,  not  as  a  confiscation  of 
the  property  of  the  owner  or  of  the  funds  arising  from 
the  sale,  but  as  a  disposition  of  the  surplus  funds  arising 
from  the  sale  of  the  unreclaimed  property.  This  the 
Legislature  could  authorize  if  the  provision  for  notice  is 
reasonable.  Suppose  this  statute  had  provided  that  the 
funds  should  be  paid  over  to  the  county  treasurer  to  be 
held  for  the  owner  for  a  period  of  six  months  and  then 
if  unclaimed  should  be  finally  credited  to  a  given  public 
fund.  Can  it  be  doubted  that  the  statute  would  be  valid? 
We  think  not,  for  the  length  of  time  within  which  the 
fund  might  be  claimed  would  undoubtedly  be  reasonable. 
We  are  of  the  opinion  that  the  provision  in  the  present 
statute  is  not  unreasonable,  for  it  gives  the  owner  amp^e 
opportunity  to  reclaim  his  property. 
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The  chancery  court  was  correct  in  refusing  to  re- 
strain the  enforcement  of  the  statute  under  consideration, 
and  the  decree  is  therefore  affirmed. 


Payne  v,  Thurston. 
Opinion  delivered  May  9,  1921. 

1.  Carriers — time  for  passengers  to  alight. — It  is  the  duty  of 
carriers  to  allow  their  passengers  a  reasonable  opportunity  to 
alight,  and  in  determining  what  is  a  reasonable  time  they  should 
take  into  consideration  any  special  condition  peculiar  to  any  pas- 
senger and  to  the  surroundings  at  the  station. 

2.  Carriers  —  failure  to  assist  passenger  —  negligence. — Under 
the  evidence,  whether  the  servants  of  a  carrier  were  negligent  in 
not  allowing  a  passenger  sufficient  time  to  debark  from  a  train, 
and  in  not  rendering  her  assistance  in  debarking,  held  for  the 
jury. 

8.  Carriers — duty  to  assist  passenger. — While  there  is  no  affirma- 
tive duty  on  the  part  of  the  trainmen  to  ascertain  the  physical 
condition  of  passengers  or  other  conditions  and  circumstances 
making  it  necessary  to  render  them  special  assistance  in  debark- 
ing from  the  train,  yet  where  the  passenger's  physical  ailment 
or  other  conditions  are  such  that  the  trainmen  in  the  exercise  of 
ordinary  care  are  bound  to  observe  that  the  passenger  requires 
assistance  in  getting  off  the  train,  it  is  their  duty  to  render  it. 

4.  Evidence — statement  as  to  past  event. — A  statement  by  one 
that  she  had  fallen  from  defendant's  train  and  hurt  her  knee, 
and  that  she  was  unable  to  walk,  was  inadmissible,  being  a  nar- 
rative of  a  past  event  and  not  in  the  nature  of  res  gestae, 

5.  Appeal  and  error^harmless  error — ^admission  of  evidence. — 
The  erroneous  admission  of  evidence  was  harmless  where  other  evi- 
dence to  the  same  effect  was  admitted  without  objection. 

6.  Evidence  —  abstract  hypothetical  question. — ^A  hypothetical 
question  addressed  to  an  expert  witness  which  assumes  the  ex- 
istence of  a  fact  that  the  evidence  does  not  tend  to  prove  is  too 
broad. 

7.  Appeal  and  error — specific  objection  to  evidence. — Specific  ob- 
jection must  be  made  at  the  time  that  there  was  no  evidence  tend- 
ing to  prove  one  of  the  facts  assumed  by  a  hypothetical  question 
to  an  expert,  and  such  objection  comes  too  late  on  appeal  for 
the  first  time. 


Digitized  by 


Google 


ABK.J  Payne  v.  Thurston.  457 

8.  Appeal  and  error— abandonment  op  ground  op  motion  por  new 
TRIAL. — A  ground  of  appellant's  motion  for  new  trial,  not  urged 
in  his  brief,  will  be  treated  as  abandoned. 

Appeal  from  Logan  Circuit  Court,  Southern  Dis- 
trict; James  Cochran^  Judge;  affirmed. 

Thos,  S,  Buebee,  Geo.  B.  Pugh  and  A.  S.  Buzlee,  for 
appellant. 

1.  It  is  apparent  that  appellant  was  guilty  of  no  neg- 
ligence, and  a  verdict  should  have  been  directed  for  de- 
fendant. It  was  the  duty  of  the  carrier  to  allow  a  rea- 
sonable time  and  opportunity  to  get  on  and  off  its  trains 
and  trains  must  stop  at  stations  long  enough  for  that 
purpose.  A  reasonable  time  is  such  time  as  a  person  of 
ordinary  care  and  prudence  should  be  allowed  to  take. 
It  is  the  duty  of  the  carrier  in  determining  what  is  a  rea- 
sonable time  to  take  into  consideration  any  special  con- 
ditions peculiar  to  the  passenger  and  the  surroundings 
at  the  station  and  give  a  reasonable  time  under  existing 
circumstances  as  they  are  known,  or  should  be  known,  by 
the  carrier's  servants  for  a  passenger  to  get  on  or  off 
its  trains.  105  Ark.  269;  101  Id.  183.  The  testimony  is 
undisputed;  shows  that  the  carrier  performed  its  whole 
duty,  and  there  was  no  negligence  nor  liability.  117  Ark. 
483;  1017^.532. 

No  negligence  of  the  carrier  was  shown.  No  disa- 
bility was  shown  in  Mrs.  Thurston,  and  in  the  absence 
of  any  notice  of  disability  appellant  owed  no  duty  to  her 
other  than  that  allowed  the  ordinary  passenger.  115 
Ark.  505. 

2.  Under  the  authority  of  115  Ark.  505,  it  was  error 
to  give  instructions  Nos.  8  and  9  for  appellee,  without 
also  giving,  at  the  same  time,  Nos.  3  and  4  requested  by 
appellant.  The  condition  and  needs  of  a  passenger  must 
be  made  known  to  the  carrier  or  its  servants.  115 
Ark.  505. 

3.  It  was  prejudicial  error  to  admit  the  testimony 
of  John  A.  Scott.  It  was  hearsay  and  inadmissible.  78 
Ark.  220;  114  M  56. 
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4.  Hypothetical  questions  which  were  erroneous 
were  permitted  to  be  asked  which  were  clearly  prejudi- 
cial.   136Ark.  83;130M456. 

John  P.  Roberts  and  Evans  S  Evans,  for  appellees. 

1.  Where  an  injury  is  caused  by  the  operation  of  a 
railway  train,  a  prima  facie  case  is  made  against  the 
company  operating  the  train.    73  Ark.  548-53 ;  131  Id.  571. 

2.  It  is  the  duty  of  a  carrier  to  stop  its  trains  long 
enough  for  passengers  to  get  off  and  on  its  trains.  A 
reasonable  time  must  be  allowed  under  all  the  circum- 
stances of  the  case.  It  is  the  duty  of  the  carrier  to  de- 
termine what  is  a  reasonable  time  from  the  circumstances 
that  are  known,  or  should  be  known,  to  it.  128  Ark.  479 ; 
73  Id.  548.  A  railroad  must  take  notice  of  all  things  it 
should  have  taken  notice  of  in  the  exercise  of  the  highest 
degree  of  care  due  to  passengers  on  its  trains.  Railroads 
are  held  to  the  highest  degree  of  care  reasonably  consist- 
ent with  their  mode  of  conveyance  and  the  practical  op- 
erations of  trains.  99  Ark.  365 ;  105  Id.  269.  A  carrier 
must  give  a  reasonable  time  for  passengers  to  alight. 
2  Hutchinson  on  Carriers,  §  1118. 

3.  There  is  no  error  in  the  instructions.  They  state 
the  law  correctly;  nor  was  incompetent  testimony  ad- 
mitted. 

4.  The  testimony  clearly  showed  that  the  injury  to 
Mrs.  Thurston  by  her  fall  hastened  her  death,  and  any 
injury  which  hastens  death  causes  it  within  the  meaning 
of  the  law.    50  Ark.  545 ;  1  Hale  P.  C.  428. 

Where  two  concurring  causes  produce  an  injury 
which  would  not  have  resulted  in  the  absence  of  either, 
the  party  responsible  for  either  cause  is  liable  for  the 
consequent  injury.    129  Ark.  520;  130  Id.  435. 

Wood,  J.  An  action  was  brought  by  Henry  Thurs- 
ton, appellee,  who  was  the  husband  of  Dora  Thurston, 
to  recover  judgment  against  the  appellant  for  damages 
which  he  alleged  he  sustained  by  reason  of  the  death  of 
his  wife.    The  appellee,  among  other  things,  alleged  that 
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Mrs.  Thurston  was  a  passenger  on  appellant  ^s  train  from 
Booneville,  Logan  County,  Arkansas,  to  Waveland, 
Yell  County,  Arkansas;  that  the  agents  of  appellant  neg- 
ligently failed  to  stop  and  hold  the  train  at  Waveland 
for  a  sufiScient  length  of  time  to  allow  Mrs.  Thurston  to 
alight  in  safety;  that  they  negligently  failed  to  furnish 
her  with  the  necessary  assistance  and  means  to  enable  her 
to  safely  debark  from  the  train;  that  by  reason  of  the 
acts  of  negligence  alleged,  Mrs.  Thurston  fell  while  en- 
deavoring to  alight  from  the  train  and  received  injuries 
which  produced  and  hastened  her  death,  to  his  damage 
in  the  sum  of  $3,000,  for  which  he  prayed  judgment 

The  appellee,  Charles  I.  Evans,  as  administrator  of 
the  estate  of  Mrs.  Thurston,  instituted  an  action  against 
the  appellant  to  recover  damages  for  the  benefit  of  the 
children  of  Mrs.  Thurston.  The  acts  of  negligence  al- 
leged in  his  complaint  are  the  same  as  those  set  forth  in 
the  complaint  of  the  appellee,  Henry  Thurston.  Appel- 
lee Evans  alleged  damages  also  in  the  sum  of  $3,000,  for 
which  he  asked  judgment.  The  answers  denied  the  alle- 
gations of  negligence  and  damages  and  denied  liability. 
The  causes  were  consolidated  for  trial  and  were  sent  to 
a  jury.  The  trial  resulted  in  verdicts  and  judgments  in 
favor  of  the  appellees,  from  which  is  this  appeal. 

1.  The  appellant  contends  there  was  no  evidence  to 
sustain  the  allegations  of  negligence  in  the  complaint. 
The  facts  on  the  issues  are  substantially  as  follows : 

About  July  1,  1919,  Mrs.  Thurston,  in  company  with 
her  little  girl  and  carrying  such  baggage  as  she  needed 
for  a  trip,  boarded  appellant's  train  at  Booneville,  Lo- 
gan County,  Arkansas,  for  appellant's  station  at  Wave- 
land,  Yell  County,  Arkansas,  a  distance  of  about  eighteen 
miles.  Mrs.  Thurston  had  been  ill  for  some  years  with 
tuberculosis,  though  at  that  time  she  was  better  and  was 
going  on  a  visit  to  her  mother  for  the  benefit  of  her 
health.  The  train  on  which  Mrs.  Thurston  took  passage 
was  about  five  hours  late.  It  arrived  at  Waveland  about 
two  o'clock  p.  m. 
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A  witness  who  lived  at  Waveland  observed  Mrs. 
Thurston  attempting  to  get  off  the  train  after  it  had 
started.  He  was  standing  close  to  the  steps  and  heard 
Mrs.  Thurston  holler  and  she  kept  hollering  to  let  her 
off.  Witness  took  hold  of  the  little  girl  and  set  her  off, 
and  as  she  looked  around  Mrs.  Thurston  stepped  off  of 
the  steps  and  got  down  and  fell  over  on  one  leg  and 
knee.  She  fell  in  an  effort  to  get  off  of  the  train  as  it 
was  starting.  When  witness  heard  Mrs.  Thurston  holler- 
ing after  the  train  started,  somebody  began  to  flag  the 
train.  It  did  not  stop  until  after  Mrs.  Thurston  got  in 
the  waiting  room.  No  one  else  got  off  there,  and  witness 
did  not  see  any  one  get  on.  Neither  the  conductor,  the 
porter,  nor  the  brakeman  were  there.  The  train  moved 
five  or  six  feet  before  it  stopped.  It  was  barely  moving 
when  she  stepped  off.  She  got  down  on  one  leg  and  on 
both  hands.  Witness  did  not  assist  her  at  all.  The  train 
was  barely  moving  when  witness  helped  the  little  girl 
off.  Witness  did  not  get  to  Mrs.  Thurston  before  she 
got  up.  Witness  did  not  know  whether  Mrs.  Thurston 
kicked  the  step  box  off  or  not,  but  it  fell  off. 

Another  witness  saw  Mrs.  Thurston  while  she  was 
waiting  to  take  the  train  that  day,  and  she  looked  like 
she  had  been  sick.  Another  witness,  who  was  on  the 
train  when  it  reached  Waveland,  stated  that  she  heard 
the  step  box  fall  and  looked  around  and  saw  Mrs.  Thurs- 
ton on  one  knee  on  both  her  hands  on  the  ground.  The 
train  was  then  moving  slowly.  Mrs.  Thurston  got  up 
and  went  to  the  station. 

The  conductor  of  the  train  testified  that  the  first  he 
saw  of  Mrs.  Thurston  was  when  she  was  right  in  front 
of  the  freight  room,  probably  going  into  the  waiting 
room.  The  porter  had  told  him  that  some  lady  had 
fallen.  He  went  back  and  asked  her  about  getting  off 
and  asked  her  if  she  was  hurt,  and  she  stated  that  she 
was  frightened  more  than  anything  else.  This  occurred 
in  the  waiting  room.  The  witness  looked  after  the  un- 
loading of  passengers  from  the  white  passenger  coach. 
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He  did  not  see  Mrs.  Thurston  attempting  to  get  off. 
The  train  was  a  vestibule  train.  Witness  had  been  off 
the  train  at  the  front  end  of  the  chair  car.  They  had  a 
porter  and  a  brakeman  that  day.  The  brakeman  was 
back  three  or  four  car  lengths  protecting  the  rear  end 
of  the  train.  After  the  passengers  were  unloaded  and 
loaded,  witness  and  porter  and  brakeman  went  up  to  the 
express  car.  They  stayed  there  three  or  four  minutes. 
The  brakeman 's  duties  required  him  to  be  back  at  the 
rear  end  of  the  train.  When  the  witness  took  up  the 
ticket  from  Mrs.  Thurston,  she  did  not  say  anything  to 
witness  about  being  sick,  and  she  was  sitting  in  a  seat 
just  like  the  rest  of  the  passengers.  Witness  did  not 
pay  any  attention  to  her. 

Another  witness  on  behalf  of  the  appellant  testified 
that  he  was  the  station  agent  at  Waveland  and  that  he  re- 
membered the  time  Mrs.  Thurston  came  down  there  and 
got  off  the  train  while  it  was  just  moving  up.  He  saw  her 
in  the  waiting  room — was  there  when  the  conductor  asked, 
her  if  she  was  hurt  and  she  said  she  was  not.  Witness 
heard  her  say  that  she  stepped  off  of  the  train  and  fell. 

In  Barrmger  v.  St.  L.,  I.  M.  S  S.  By.  Co.,  73  Ark. 
548,  we  said:  ''But  the  law  is  that  it  is  the  duty  of  car- 
riers to  allow  their  passengers  a  reasonable  opportunity 
of  getting  on  or  off  their  trains,  and  they  must  stop  at 
stations  long  enough  for  that  purpose.  A  reasonable 
time  is  such  time  as  a  person  of  ordinary  care  and  pru- 
dence, under  the  circumstances,  should*e  allowed  to  take. 
It  is  the  duty  of  the  carrier,  in  determining  what  is  a  rea- 
sonable time,  to  take  into  consideration  any  special  con- 
dition peculiar  to  any  passenger,  and  to  the  surround- 
ings at  the  station,  and  to  give  a  reasonable  time  under 
the  existing  circumstances,  as  they  are  known,  or  should 
be  known,  by  its  servants,  for  a  passenger  to  get  on  or 
off  its  train. '^  St.  L.,  I.  M.  S  S.  By.  Co.  v.  Trotter,  101 
Ark.  183;  St.  L.,  I.  M.  S  S.  By.  Co.  v.  Wright,  105  Ark. 
269;  St.  L.,  I.  M.  &  S.  By.  Co.  v.  Aydelott,  128  Ark. 
479-485. 
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Applying  the  above  doctrine  to  the  facts  which  the 
evidence  above  set  forth  tended  to  prove,  it  was  clearly 
an  issue  for  the  jury  to  determine  whether  or  not  the 
servants  of  appellant  were  negligent  in  not  allowing 
Mrs.  Thurston  sufficient  time  and  rendering  her  the  nec- 
essary assistance  in  debarking  from  appellant's  train. 
The  jury  was  warranted  in  finding  that  Mrs.  Thurston 
and  her  little  daughter  were  the  only  passengers  who 
alighted  from  the  train  at  Waveland  station  the  day  of 
the  alleged  injury,  and  that  the  conductor  and  his  as- 
sistants—  the  porter  and  brakeman  —  knew,  or  should 
have  known,  this  fact ;  that,  when  they  were  in  the  act  of 
aligthing,  the  train  was  started  and  was  moving  slowly 
as  they  got  oflf ;  that  no  step  box  was  placed  on  the  ground 
for  their  use ;  that,  in  her  sick  and  feeble  condition  and 
with  her  little  girl  and  their  baggage,  it  was  necessary 
that  Mrs.  Thurston  have  assistance  to  enable  them  to  get 
oflf  safely,  and  that  appellant's  agents  were  bound  to 
have  known  such  facts  and  were  negligent  in  not  furnish- 
ing her  such  assistance  and  in  not  holding  the  train  a 
reasonable  length  of  time,  under  the  circumstances,  for 
Mrs.  Thurston  to  safely  alight. 

While  there  is  no  affirmative  duty  upon  the  part  of 
a  conductor,  porter  or  brakeman  to  ascertain  the  phys- 
ical condition  of  passengers,  or  other  conditions  and  cir- 
cumstances making  it  necessary  to  render  them  special 
assistance  in  debarking  from  the  train,  nevertheless, 
where  the  physical  ailment  of  any  passenger  is  such,  or 
other  conditions  are  such,  that  these  train  employees  in 
the  exercise  of  ordinary  care  in  the  discharge  of  their  re- 
spective duties  are  bound  to  observe  that  they  require  as- 
sistance in  getting  safely  on  or  off  the  trains,  then  it  be- 
comes the  duty  of  such  employeef*  to  render  such  assist- 
ance ;  and  a  failure  to  discharge  such  duty,  resulting  in  in- 
jury to  a  passenger,  is  negligence,  for  which  the  carrier  is 
liable  in  damages  for  such  injury.  In  this  case  the  jury 
might  have  found  that  Mrs.  Thurston 's  very  appearance 
indicated  that  she  was  seriously  ill.  Her  only  companion 
was  her  little  girl,  and  she  was  incumbered  with  some  bag- 
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gage.  Under  these  circumstances,  the  porter  and  brake- 
man  and  conductor,  knowing  that  these  were  the  only 
passengers  to  be  discharged  at  Waveland,  in  the  exer- 
cise of  ordinary  care  in  the  discharge  of  their  respective 
duties,  could  and  should  have  observed  that  Mrs»  Thurs- 
ton needed  assistance  to  enable  her  to  safely  debark  from 
the  train,  and  that  it  was  necessary  for  the  train  to  be 
detained  a  sufficient  length  of  time  for  that  purpose.  At 
least,  it  was  a  question  for  the  jury  under  the  circum- 
stances to  say  whether  or  not  these  employees  were  neg- 
ligent in  failing  to  discharge  their  duties  to  Mrs. 
Thurston. 

The  instructions  of  the  court  on  the  issue  as  to 
whether  appellant  was  negligent  as  alleged  in  the  com- 
plaint were  in  conformity  with  the  law  as  announced  in 
previous  decisions  of  this  court  in  regard  to  the  duty 
of  carriers  toward  their  passengers  while  getting  on 
and  off  trains.  See  Barringer  v.  St.  L.,  I.  M.  S  S.  Ry. 
Co,,  supra;  St.  L.,  I.  M.  &  S.  Ry.  Co.  v.  Hartung,  95  Ark. 
220.  The  doctrine  announceed  in  Weirling  v.  St.  L.,  I.  M. 
S  S.  Ry.  Co.,  115  Ark.  505,  is  not  applicable  to  the  facts 
of  this  record,  because  of  the  difference  between  the 
facts  of  that  case  and  those  of  the  instant  case.  The  court 
did  not  err  in  refusing  the  instructions  in  which  the  ap- 
pellant sought  to  have  the  doctrine  of  that  case  applied 
to  the  facts  of  the  present  case. 

2.  Witness  John  Scott  testified  that  he  was  at  the 
station  on  the  day  that  Mrs.  Thurston  got  hurt.  He  met 
her  right  this  side  of  the  station.  She  said  that  she  was 
sick,  or  had  been  sick,  and  that  she  had  fallen  from  the 
train  and  hurt  her  knee  and  ankle,  and  that  she  was  not 
able  to  walk  to  her  brother's  house.  The  appellant  ob- 
jected to  the  above  testimony  and  asked  that  the  same 
be  excluded  from  the  jury.  The  court  overruled  the  ob- 
jection and  refused  the  request,  to  which  the  appellant 
duly  excepted. 

The  testimony  was  not  in  the  nature  of  res  gestae. 
The  remarks  of  Mrs.  Thurston  were  not  in  the  nature  of 
voluntary  exclamations  of  pain  resultant  from  the  in- 
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jury  she  had  received,  but  they  were  in  the  nature  of  a 
narrative  of  the  fact  that  she  was  sick,  that  she  had  fallen 
and  hurt  her  knee  and  ankle,  and  for  that  reason  she 
was  not  able  to  walk  to  her  brother's  house.  The  court, 
therefore,  erred  in  its  ruling.  L.  R.  &  H.  S.  W.  Ry.  Co. 
V.  Cross,  78  Ark.  220;  Prescott  S  North  Ark,  Ry.  Co.  v. 
Thomas,  114  Ark.  56.  But  we  can  not  agree  with  learned 
counsel  for  appellant  that  the  error  was  prejudicial  to 
appellant's  defense.  The  undisputed  testimony  shows 
that  Mrs.  Thurston  fell  on  her  hands  and  knee.  The 
appellant's  conductor  himself  testified  that  the  porter 
told  him  that  some  lady  had  fallen  and  that  she  was  sup- 
posed to  have  dropped  down  on  her  knee  in  getting  off 
of  the  train.  Another  one  of  appellant's  witnesses  tes- 
tified that  he  heard  Mrs.  Thurston  say  that  she  stepped 
off  of  the  train  and  fell. 

Mrs.  Thurston's  brother,  who  was  a  witness  for  ap- 
pellant, testified  that  when  he  drove  up  she  told  him  that 
he  had  just  come  in  time  to  save  her  life.  *  *  She  was  com- 
plaining of  being  sick,  and  while  she  was  at  his  house  she 
kept  complaining  of  a  hurting  in  her  side.  She  stayed 
there  all  night.  My  sister  said  she  started  to  get  off  the 
train,  and  the  little  girl  went  out  ahead  of  her,  and  she  just 
kicked  the  step  box  out  and  started  to  getting  off  and  the 
train  was  moving  slowly  when  she  started  to  step  off, 
but  when  she  hit  the  ground  she  fell  on  one  hand  and  on 
one  knee." 

Other  witnesses  on  behalf  of  the  appellee,  and  with- 
out objection  on  the  part  of  the  appellant,  testified  that 
Mrs.  Thurston  fell  on  her  knee  and  both  hands,  and  that 
she  said  she  had  been  sick,  and  she  looked  like  she  had 
been  sick. 

The  physician,  who  was  called  to  attend  Mrs.  Thurs- 
ton at  her  mother's  just  after  the  alleged  injury  from 
the  fall,  testified,  without  objection  from  appellant,  that 
he  found  that  she  *^was  suffering  from  some  kind  of  a 
shock — ^had  a  bruised  place  on  one  ^f  her  knees — looked 
very  much  like  she  had  fallen  on  her  knee. ' ' 
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In  view  of  the  testimony  thus  adduced  by  appellant 
itself  and  the  undisputed  testimony  of  the  witnesses  for 
the  appellee  showing  that  Mrs.  Thurston  was  sick  and 
that  she  had  fallen  on  her  knee  and  hands,  it  occurs  to 
us  that  no  possible  prejudice  could  have  resulted  to  ap- 
pellant from  the  mere  statement  of  Mrs.  Thurston  that 
she  was  sick  and  had  fallen  and  hurt  her  knee  and  ankle. 
It  will  be  observed  that  she  did  not  say  that  her  fall  was 
caused  by  any  negligence  on  the  part  of  the  servants  of 
appellant  and  appears  to  have  been  only  narrating  the 
fact  of  her  fall  merely  to  show  that  she  was  unable  to 
walk  to  her  brother's  house.  This  statement  was  but  a 
recital  of  facts  which  had  been  established  by  the  undis- 
puted evidence  and  to  which  appellant  had  before  offered 
no  objection. 

3.  Counsel  for  appellee  asked  several  physicians — 
experts — substantially  the  following  question:  *^If  she 
received  an  injury  to  her  left  side  and  a  shock  to  her 
knee  and  body  by  falling  on  the  ground,  and  she  was  at 
that  time  suffering  from  tuberculosis  and  afterward  was 
continuously  confined  to  her  bed  until  she  died,  what  is 
your  opinion  as  to  whether  or  not  that  injury  hastened 
her  death?"  Counsel  for  the  appellant  objected  to  the 
question.  The  court  overruled  the  objection,  and  it  is 
now  contended  that  the  court  erred  for  the  reason  that 
the  hypothetical  question  included  an  assumption  of  the 
fact  that  Mrs.  Thurston  in  the  fall  had  received  an  in- 
jury to  her  left  side  and  body  when  there  was  no  testi- 
mony to  justify  such  assumption. 

The  court  excluded  from  the  jury  what  Mrs.  Thurs- 
ton said  with  reference  to  her  side  hurting  her,  but  the 
doctor  was  allowed  to  testify  without  objection  that  she 
appeared  to  be  suffering  from  a  shock.  There  is  no  tes- 
timony that  her  side  was  injured  by  the  fall,  and  no  tes- 
timony that  any  part  of  her  body  was  injured  except 
her  knee  and  ankle.  The  hypothetical  question  was, 
therefore,  too  broad  because  it  assumed  the  existence  of 
iacts  that  the  evidence  did  not  tend  to  prove.  The  ques- 
tion was  defective.    Taylor  v.  McCUntock,  87  Ark.  243- 
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294;  Bell  v.  State,  120  Art  535-551-2 ;  Kelley  v.  State,  146 
Ark.  509.  However,  there  was  evidence  tending  to  estab- 
lish some  of  the  facts  assumed  in  the  hypothetical  ques- 
tion. It  was  the  duty  of  the  counsel,  if  he  desired  to  have 
eliminated  the  particular  fact  which  he  now  claims  there 
was  no  evidence  to  sustain,  to  have  called  the  court's  at- 
tention to  it  by  specific  objection  to  such  fact.  See  Bell  v. 
State,  supra;  Powell  v.  State,  74  Ark.  355;  Missouri  <& 
North  Ark.  By.  Co.  v.  Da/niels,  98  Ark.  352-359-360.  The 
specific  objection  which  the  appellant  now  makes  to  the 
hypothetical  question  for  the  first  time  can  not  avail  it. 

4.  The  appellant  contends  in  the  last  place  that 
there  is  no  evidence  that  Mrs.  Thurston's  death  was  in 
any  way  hastened  by  the  injuries  alleged  to  have  been 
sustained.  The  answers  to  the  hypothetical  questions 
propounded  to  the  several  experts  show  that  this  con- 
tention is  not  tenable.  The  experts  gave  it  as  their  opin- 
ion, assuming  the  existence  of  facts  as  stated  in  the  hypo- 
thetical questions,  that  Mrs.  Thurston's  death  was  has- 
tened by  her  fall  from  the  train. 

Learned  counsel  for  appellant  do  not  urge  by  way 
of  argument  in  their  brief  that  the  judgments  are  ex- 
cessive, and  we  therefore  treat  that  ground  of  its  motion 
for  a  new  trial  as  abandoned. 

The  judgments  are  correct,  and  they  are  afiirmed. 


Teotteb  v.  State. 
Opinion  delivered  May  9,  1921. 

HOMICTDE— MANSLAUGHTER— INSTRUCTION. — In  a  case  where  the 
jury  might  have  found  the  defendant  guilty  of  involuntary  man- 
slaughter, an  instruction  that  if  the  killing  was  in  the  prosecu- 
tion of  a  lawful  act  done  without  due  care  and  circumspection  it 
was  voluntary  manslaughter,  was  erroneous  and  prejudicial  where 
the  jury  found  him  guilty  of  voluntary  manslaughter,  since,  if 
the  jury  had  been  properly  instructed,  they  might  have  found 
him  guilty  of  involuntary  manslaughter. 
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2.  Criminal  law  —  instruction  —  general  objection.— A  general 
objection  to  an  instruction  that  is  fundamentally  defective  is  suf- 
ficient to  direct  the  court's  attention  to  it. 

3.  Criminal  law — circumstantial  evii«:nce — ^instruction. — An  in- 
struction to  the  effect  that  when  the  State  relies  upon  circum- 
stantial evidence  the  chain  of  circumstances  must  be  so  convinc- 
ing of  defendant's  guilt  as  to  exclude  every  other  reasonable 
hypothesis  was  properly  refused  in  a  case  where  the  State  did 
not  depend  wholly  upon  circumstantial  evidence  for  conviction. 

4.  Homicide — evidence — reputation. — In  a  prosecution  for  murder 
where  a  witness  testified  that  the  reputation  of  decedent  for 
turbulence  and  violence  was  bad,  it  was  not  error  to  refuse  to 
permit  the  witness  to  state  his  opinion  as  to  whether  she  was  a 
dangrerous  woman,  as  the  individual  opinion  of  the  witness  con- 
cerning her  character  does  not  tend  to  prove  that  defendant  had 
knowledge  of  such  character. 

5.  Homicide — ^degree  of  manslaughter — modification  of  sentence. 
— Where  the  court  erroneously  instructed  the  jury  with  refer- 
ence to  the  degrees  of  manslaughter,  and  the  jury  found  defend- 
ant guilty  of  voluntary  manslaughter,  and  assessed  the  maximum 
punishment  therefor,  and  the  evidence  would  have  justified  a 
finding  of  guilt  of  involuntary  manslaughter,  the  judgment  will 
be  modified,  unless  the  Attorney  General  elects  to  have  the  cause 
remanded  for  a  new  trial,  and  a  judgment  entered  reducing  the 
sentence  to  imprisonment  in  the  State  penitentiary  for  one  year, 
the  maximum  punishment  for  involuntary  manslaughter. 

Appeal  from  Drew  Circuit  Court;  Turner  Butler, 
Judge;  affirmed  with  modification. 

Henry  <&  Harris,  for  appellant. 

1.  The  evidence  is  not  sufficient  to  sustain  the  ver- 
dict. It  will  not  support  a  verdict  of  any  higher  degree 
of  homicide  than  involuntary  manslaughter.    34  Ark.  639. 

2.  There  was  error  in  refusing  to  admit  testimony 
as  to  reputation  of  deceased.  2  Wharton,  Cr.  Law,  § 
1099;  2  Duval  328;  1  Mete.  370;  31  Miss.  504;  50  Mo. 
357;  25  Mich.  405. 

3.  The  court  erred  in  its  instructions  to  voluntary 
manslaughter.  C.  &  M.  Digest,  §  2356;  99  Ark.  188;  117 
Id.  302. 

J.  S.  TJtley,  Attorney  General,  Elbert  Godwin  and 
W.  T.  Hammock,  Assistants,  for  appellee. 
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1.  The  evidence  is  sufficient  to  sustain  the  verdict. 
75  Ark.  246;  110  Zti.  402. 

2.  Testimony  as  to  threats  and  dangerous  character 
of  deceased,  was  admissible.    29  Ark.  248 ;  139  Id.  446. 

3.  There  is  no  error  in  the  instructions.  C.  &  M. 
Digest,  §  2345. 

Wood,  J.  Appellant  was  indicted  for  murder  in  the 
first  degree  in  the  killing  of  Fannie  Read.  He  was  tried 
and  convicted  of  voluntary  manslaughter.  From  the 
judgment  sentencing  him  to  imprisonment  in  the  State 
penitentiary  for  a  period  of  five  years,  he  appeals  to  this 
court. 

The  appellant,  a  negro  eighteen  years  of  age,  and 
Fannie  Read,  a  negress  about  thirty  years  old,  on  the 
8th  of  August,  1920,  were  living  in  illicit  cohabitation  at 
Tennessee  Spur  in  Drew  County,  Arkansas.  On  the  night 
of  that  day,  and  near  the  house  in  which  they  were  liv- 
ing, a  gun  was  discharged  and  appellant  and  Fannie 
Read  were  observed  running  close  together  for  a  short 
distance.  They  stopped  and  were  scuffling  when  a  gun 
was  fired  again  and  Fannie  fell.  She  was  shot  in  the 
right  groin  with  bird  shot  or  buck  shot  and  died  from  the 
effects  of  the  wound. 

It  could  serve  no  useful  purpose  to  discuss  in  detail 
the  testimony.  There  was  evidence  to  warrant  the  jury 
in  finding  the  appellant  guilty  of  voluntary  manslaugh- 
ter. The  testimony  of  appellant  was  in  part  as  follows : 
**I  had  some  puppies  there,  and  there  was  something  the 
matter  with  the  chickens,  and  I  got  up  (out  of  bed)  to 
see  what  the  trouble  was.  Fannie  was  out  there  with 
the  gun  and  said,  ^*You  son-of-a-bitch,  I  told  you  I  was 
going  to  get  you,"  and  then  she  shot  and  ran.  I  ran 
after  her  to  take  away  the  gun.  While  we  were  tusseling 
over  it,  it  went  off  and  shot  her.  We  were  up  close  to- 
gether ;  both  of  us  had  hold  of  the  gun ;  she  grabbed  my 
broken  arm;  I  snatched  it  and  it  went  off.  I  didn't  know 
the  gun  was  loaded,  but  I  saw  her  unbreech  it  while  go- 
ing down  the  road.    She  got  the  gun  out  of  her  room. 
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It  was  my  gun — a  single  barrel  shotgun.  I  didn  't  shoot 
her.  I  could  not  have  shot  her.  My  arm  was  in  a  sling 
and  in  splints  from  my  wrist  to  my  shoulder  and  I  could 
not  get  the  gun  up  to  my  shoulder."  The  above  testi- 
mony, if  believed,  would  have  warranted  the  jury  in  find- 
ing appellant  guilty  of  involuntary  manslaughter.  The 
court  gave  the  following  instructions  on  manslaughter: 

*'8.  Manslaughter  is  the  unlawful  killing  of  a  human 
being  without  malice,  express  or  implied,  and  without 
deliberation. 

**9.  Manslaughter  must  be  voluntary  upon  a  sudden 
heat  of  passion,  caused  by  a  provocation  apparently  suf- 
ficient to  make  the  passion  irresistible.  This  is  volun- 
tary manslaughter. 

*  *  10.  If  the  killing  be  in  the  conmiission  of  an  unlaw- 
ful act,  without  malice  and  without  the  means  calculated 
to  produce  death,  or  in  the  prosecution  of  a  lawful  act 
done  without  due  care  and  circumspection,  it  shall  be 
manslaughter.    This  is  voluntary  manslaughter. 

**11.  Under  the  indictment  in  this  case  it  is  compe- 
tent, if  the  proof  justifies  it,  to  find  the  defendant  guilty 
of  murder  in  the  first  degree,  murder  in  the  second  de- 
gree, voluntary  manslaughter  or  involuntary  man- 
slaughter. 

'*16.  If  you  have  a  reasonable  doubt  as  to  whether 
it  is  murder  in  the  second  degree  or  voluntary  man- 
slaughter, you  should  convict  only  of  manslaughter.  If 
you  have  a  reasonable  doubt  whether  it  is  voluntary  or 
involuntary  manslaughter,  you  should  convict  only  of 
involuntary  manslaughter." 

The  appellant  objected  and  excepted  to  the  ruling 
of  the  court  in  giving  each  of  the  above  instructions. 
While  the  court  told  the  jury  that  they  might  find  appel- 
lant guilty  of  involuntary  manslaughter,  there  is  no  in- 
struction informing  the  jury  as  to  the  punishment  pre- 
scribed for  such  offense. 

The  testimony  showed  that  the  gun,  from  which  the 
fatal  shot  was  fired,  was  a  single  barrel  shotgun.    Ac- 
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cording  to  the  testimony  of  the  appellant,  after  Fannie 
Read  fired  the  gun  he  ran  after  her  for  the  purpose  of 
disarming  her  and  was  trying  to  snatch  the  gun  away 
from  her  when  the  same  was  discharged,  causing  her 
death.  If  the  jury  believed  that  such  was  the  intention 
of  appellant,  this  conduct  on  his  part  was  not  unlawful; 
but  the  jury  was  warranted  in  concluding  that  the  death 
of  Fannie  Read  was  thus  caused  without  due  care  and 
circumspection  on  the  part  of  the  appellant. 

The  court,  in  its  instruction  No.  10,  told  the  jury 
that,  if  the  killing  was  in  the  prosecution  of  a  lawful  act 
done  without  due  care  and  circumspection,  it  was  volun- 
tary manslaughter.  Applying  the  above  instruction  to  the 
testimony,  if  the  jury  believed  and  accepted  the  testi- 
mony of  the  appellant,  they  had  no  alternative  but  to 
find  him  guilty  of  voluntary  manslaughter.  Instead  of 
telling  the  jury  that  such  conduct  in  the  prosecution  of 
a  lawful  act  done  without  due  care  and  circumspection 
was  involuntary  manslaughter,  the  court  told  the  jury 
just  the  opposite.  This  was  fatal  error  and  highly  prej- 
udicial to  the  appellant;  because,  if  the  jury  had  been 
told  that  if  they  believed  that  the  killing  was  done  in 
the  prosecution  of  a  lawful  act,  but  without  due  care  and 
circumspection,  they  might  find  the  appellant  guilty  of  in- 
voluntary manslaughter,  the  jury  under  the  evidence 
then  would  have  been  authorized  to  find,  and  might  have 
found,  the  appellant  guilty  of  involuntary  manslaughter. 

The  jurors  were  not  lawyers  and  did  not  understand 
the  difference  between  voluntary  and  involuntary  man- 
slaugther.  Under  their  oaths  they  had  to  try  the  case 
according  to  the  law  as  declared  by  the  court.  The  court, 
in  its  instructions,  made  no  distinction  between  volun- 
tary and  involuntary  manslaughter.  The  instructions 
concerning  manslaughter  were  in  irreconcilable  conflict, 
and  the  jury,  in  attempting  to  follow  them,  would  be  led 
into  inextricable  confusion.  The  mistake  of  the  court 
in  giving  conflicting  and  confusing  definitions  was  not 
merely  one  of  verbiage  or  a  collateral  misprision,  which 
the  jurors  could  themselves  observe  and  correct.    The 
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jurors,  being  laymen,  could  not  correct  the  mistake  of  the 
court.  The  fact  should  be  noted  here  that  the  f ramers 
of  the  Eevised  Statutes  and  the  Legislature  of  1837  which 
adopted  these  ^* Revised  Statutes"  defining  *^ manslaugh- 
ter'' as  set  forth  in  section  one,  and  *^  voluntary  man- 
slaughter" as  set  forth  in  section  two,  do  not  designate 
the  offense  prescribed  in  section  three  as  *  involuntary 
manslaughter."  Chap.  44,  §  3,  Revised  Statutes.  The 
offense  set  forth  in  this  section  was  first  designated  by 
our  court  as  '* involuntary  manslaughter"  in  Harris  v. 
State,  34  Ark.  469-79.  The  first  digesters  who  designated 
it  as  such  were  Crawford  &  Moses,  §  2356,  C.  &.  M.  Di- 
gest. When  the  Legislature  itself  has  not  undertaken  to 
define  '* involuntary  manslaughter,"  and  only  the  Su- 
preme Court  and  digesters  have  undertaken  to  do  so, 
how  could  a  jury  of  laymen  know  the  difference  between 
voluntary  and  involuntary  manslaughter?  They  could 
not  know,  and  even  if  they  did  know,  they  are  neverthe- 
less bound  to  take  the  law  from  the  trial  court.  The  mis- 
take was  one  which  the  court  alone  could  correct.  The 
court  was  not  asked  by  the  State  to  correct  it,  and  did 
not  correct  it.  The  appellant,  by  his  general  objection 
to  that  particular  instruction,  called  the  court's  atten- 
tion to  such  defects  as  rendered  the  instruction  funda- 
mentally wrong.  The  error  was  one  of  substance  and 
not  of  form.  It  was  an  inherent  defect.  Therefore,  a 
general  objection  to  that  particular  instruction  was  suf- 
ficient to  direct  the  attention  of  the  court  to  it.  Fones 
V.  Phillips,  39  Ark.  17-40. 

2.  Appellant  complains  of  the  ruling  of  the  court 
in  refusing  to  give  its  prayer  for  instruction  concerning 
the  effect  of  circumstantial  evidence,  as  follows : 

*^A.  You  are  further  instructed  that  when  the  State 
relies  upon  circumstantial  evidence,  to  justify  the  con- 
viction of  a  person  charged  with  crime,  then  such  chain 
of  circumstances,  as  a  matter  of  law,  must  not  only  be 
inconsistent  with  defendant's  innocence,  but  must  be  so 
convincing  of  his  guilt  as  to  exclude  every  other  reason- 
able hypothesis,  and  must  establish  in  the  minds  of  the 
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jury  an  abiding  conviction,  to  a  moral  certainty,  of  the 
truth  of  the  charge,  and  unless  this  is  done  in  this  case 
then  it  is  your  duty  to  acquit  the  defendant/' 

There  was  no  error  in  the  ruling  of  the  court.  This 
was  not  a  case  in  which  the  State  depended  whoUj^  upon 
circumstantial  evidence  for  the  conviction  of  appellant. 

3.  J.  D.  Ratterree  testified  that  he  knew  the  gen- 
eral reputation  of  Fannie  Read  while  she  lived  in  the 
town  of  Monticello  for  turbulence  and  violence,  or  peace 
and  quietude — that  such  reputation  was  bad.  The  wit- 
ness was  asked:  **From  that  reputation  did  you  con- 
sider her  a  dangerous  woman?''  The  court  would  not 
permit  the  witness  to  answer  the  question,  and  the  ap- 
pellant duly  excepted  to  the  ruling  of  the  court.  This 
ruling  of  the  court  was  correct.  The  individual  opinion 
of  a  witness  concerning  the  character  of  the  deceased  is 
not  competent  testimony  because  that  does  not  tend  to 
prove  that  the  accused  had  knowledge  of  the  fact  that  the 
deceased  was  a  person  of  turbulent,  violent  and  dangerous 
disposition.  But  when  such  is  the  general  reputation  of 
the  deceased,  it  tends  to  show  that  the  accused  had  knowl- 
edge of  such  character;  and  where  it  is  doubtful  as  to  who 
was  the  probable  aggressor,  such  testimony  is  compe- 
tent because  it  tends  to  throw  light  upon  that  issue. 

* '  The  reputed  character  of  the  deceased  on  a  charge 
of  homicide,"  says  Mr.  Greenleaf,  **may  be  evidential 
as  indicating  his  reasonable  apprehension  of  attack  upon 
an  issue  of  self-defense;  for,  in  a  quarrel  or  other  en- 
counter, the  opponent's  violent  or  turbulent  character, 
as  known  to  the  accused,  may  give  to  his  conduct  a  sig- 
nificance of  hostility  which  would  be  wanting  in  the  case 
of  a  man  of  ordinary  disposition.  It  is  the  essence  of  this 
principle,  however,  as  all  courts  concede,  that  the  re- 
puted character  of  the  deceased  should  have  been  known 
to  the  accused."  1  Greenleaf  on  Evidence,  p.  42,  §  14; 
1  Wharton's  Criminal  Evidence,  p.  246;  Underbill  on 
Evidence,  §§  324,  325;  Palmore  v.  State,  29  Ark.  248, 
261,  262,  and  cases  there  cited;  Coulter  v.  State,  100 
Ark.  561-564. 
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4.  The  jury  returned  a  verdict  of  guilty  against 
the, appellant  for  voluntary  manslaughter  and  fixed  his 
punishment  at  a  longer  term  in  the  State  penitentiary 
than  the  shortest  period  prescribed  for  that  offense. 
Therefore,  it  is  manifest  that  if  the  jury  had  had  an 
opportunity  to  return  a  verdict  of  guilty  against  the 
appellant  for  involuntary  manslaughter  and  had  found 
him  guilty  of  such  offense,  they  would  not  have  fixed  his 
punishment  at  a  shorter  period  than  one  year,  which  is 
the  longest  period  prescribed  as  punishment  for  that 
offense.  The  prejudice  to  appellant  in  the  granting  of 
instruction  No.  10  will  be  cured  if  the  punishment  of 
appellant  is  fixed  at  one  year  in  the  State  penitentiary 
instead  of  five. 

For  the  error  in  granting  the  State's  prayer  for  in- 
struction No.  10,  the  judgment  convicting  the  appellant 
of  voluntary  manslaughter  must  be  reversed,  but,  as  a 
conviction  for  this  offense  includes  the  conviction  also 
for  involuntary  manslaughter,  and  as  it  is  obvious  that 
the  jury  would  have  assessed  the  maxinmum  punishment 
for  that  offense,  unless  the  Attorney  General  elects 
within  ten  days  to  have  the  cause  remanded  for  a  new 
trial  for  voluntary  manslaughter,  the  judgment  of  the 
circuit  court  will  be  modified  and  a  judgment  will  be 
entered  here  aflSrming  the  conviction  of  involuntary 
manslaughter,  and  certified  by  the  clerk  of  this  court  to 
the  keeper  of  the  State  penitentiary  reducing  the  sen- 
tence of  the  appellant  to  imprisonment  in  the  State  pen- 
itentiary for  one  year  for  *  involuntary  manslaughter." 
Broivn  v.  State,  34  Ark.  232-239;  Nohle  v.  State,  75  Ark. 
246-250;  Routt  v.  State,  61  Ark.  594;  Harris  v.  State, 
119  Ark.  85-94. 

McCuLLocH,  C.  J.  (dissenting).  Instructions  Nos.  8, 
9  and  10  are  in  the  language  of  the  statute  defining  man- 
slaughter, and  the  error  in  No.  10  in  declaring  that  the 
facts  related  constitute  voluntary  manslaughter  was  obvi- 
ously clerical.  It  w^s  a  mere  **slip  of  the  tongue,"  and 
the  meaning  of  the  court  was  obvious  to  any  one  who  took 
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notice  of  the  language  used.  If  appellant's  counsel  took 
notice  of  the  error,  they  ought  to  have  called  the  atten- 
tion of  the  court  to  it  by-  a  specific  objection.  If  they  did 
not  notice  it,  then  it  is  not  conceiveable  that  the  jury  took 
suflBcient  notice  of  it  to  be  misled  by  the  incorrect  state- 
ment. In  other  words,  this  is  an  instance,  I  think,  where 
it  is  peculiarly  essential  that  a  specific  objection  should 
have  been  interposed  to  the  incorrect  language  in  an  in- 
struction. The  trial  judge  repeated  the  precise  language 
of  the  statute  and  manifestly  intended  to  write  the  word 
involuntary,  instead  of  voluntary.  Perhaps  the  error  was 
made  by  the  stenographer  who  transcribed  the  instruc- 
tion. At  any  rate  it  is  presumable  that  the  trial  judge 
would  have  corrected  the  error  if  his  attention  had  been 
called  to  it,  for  it  may  be  assumed  that  he  did  not  intend 
to  give  two  definitions  of  voluntary  manslaughter.  The 
objection  to  this  instruction  was  formal  and  general,  the 
same  as  made  to  the  other  twenty-six  instructions  of  the 
court  covering  all  of  the  grades  of  homicide. 

The  error  is  therefore  harmless  and  should  be  dis- 
regarded. 

Mr.  Justice  Smith  joins  in  this  dissent. 


Caldwell  v.  Missouri  State  Life  Insurance  Company. 
Opinion  delivered  May  9,  1921. 

1.  Contracts — quasi  and  implied  contracts  distinguished. — An 
implied  contract  is  one  that  is  inferable  from  the  conduct  of  the 
parties,  as  carrying  out  their  intention;  while  a  quasi  or  con- 
structive contract  is  one  where  the  law  imposes  an  obligation  en- 
forceable in  a  contractual  action  because  of  the  conduct  of  the 
parties,  though  contrary  to  their  intention. 

2.  Attorney  and  client — implied  contract. — Where  the  attorney 
of  an  insurance  company  resigrned  his  employment  upon  discov- 
ering misappropriation  of  the  company's  funds  by  its  president, 
and  reported  the  facts  to  the  directors,  who  refused  to  take  ac- 
tion thereon,  whereupon  he  reported  the  matter  to  the  State  Su- 
perintendent of  Insurance  and  thereby  oaused  the  president's 
resigrnation,  there  was  no  implied  contract  by  the  company  to 
pay  for  the  attorney's  services. 
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3.  Attorney  and  client — constructive  contract. — Where  an  insur- 
ance company  refused  to  avail  itself  of  the  services  of  an  attor- 
ney in  exposing  misappropriations  by  its  president,  whereupon 
the  attorney  reported  the  same  to  the  Superintendent  of  Insur- 
ance, and  procured  the  president's  resignation,  the  law  does  not 
impose  on  the  company  any  contractual  obligation  to  pay  the 
attorney  for  his  services  in  the  matter. 

Appeal  from  Mississippi  Chancery  Court,  Osceola 
District;  Archer  Wheatley,  Chancellor;  aflBrmed. 

STATEMENT  OF  FACTS. 

The  Missouri  State  Life  Insurance  Company  brought 
this  suit  in  equity  against  Clinton  L.  Caldwell  to  fore- 
close a  mortgage  on  320  acres  of  land  in  the  Osceola  Dis- 
trict of  Mississippi  County,  Arkansas,  given  to  secure 
an  indebtedness  of  $11,000  borrowed  by  the  defendant 
from  the  plaintiff. 

Clinton  L.  Caldwell  filed  an  answer  in  which  he  ad- 
mitted the  allegations  of  the  plaintiff's  complaint,  and 
by  way  of  cross-complaint  asked  for  judgment  against 
the  plaintiff  in  the  sum  of  $60,000.  He  based  his  right 
to  recover  against  the  plaintiff  on  a  state  of  facts  sub- 
stantially as  follows : 

The  Missouri  State  Life  Insurance  Company  is  a 
corporation  organized  under  the  laws  of  the  State  of 
Missouri  and  does  a  life  insurance  business  in  that  and 
several  other  States,  including  the  State  of  Arkansas. 
The  plaintiff  is  a  stock  company  with  about  11,000  stock- 
holders. In  1918  it  had  87,000  policy  holders  and  out- 
standing insurance  to  the  amount  of  $157,000,000.  Its 
assests  were  about  $17,000,000  and  its  capital,  surplus 
and  profits,  about  $3,000,000.  John  G.  Hoyt  was  presi- 
dent of  the  company  and  in  active  charge  of  its  busi- 
ness. He  owned  about  one-fourth  of  the  stock,  and  the 
remainder  of  the  stock  was  owned  by  about  11,000  stock- 
holders. 

The  defendant,  Clinton  L.  Caldwell,  was  an  attorney 
at  law,  duly  licensed  to  practice  in  the  States  of  Mis- 
souri and  Arkansas.  Caldwell  specialized  in  the  exami- 
nation of  land  titles,  and  for  about  fifteen  years  prior  to 
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January  7,  1918,  there  was  numbered  among  his  clients 
the  plaintiff  which  employed  him  to  examine  and  ap- 
prove titles  to  real  estate  offered  as  security  for  loans 
made  by  it.  His  compensation  for  such  services  was 
paid  exclusively  by  the  borrower.  Caldwell  usually  made 
$10,000  a  year  out  of  this  business.  A  short  time  prior 
to  January  7,  1918,  Caldwell  discovered  that  John  G. 
Hoyt,  president  of  the  plaintiff  company,  was  using  the 
funds  of  his  company  for  his  own  private  gain,  in  viola- 
tion of  section  7065  of  the  Revised  Statutes  of  Missouri 
for  1919.  Caldwell  resigned  from  the  employment  of 
the  company  on  the  7th  day  of  January  1918,  and  on 
January  14,  1918,  he  presented  to  the  Missouri  directors 
of  the  plaintiff  company  a  specific  statement  in  writing 
showing  that  John  G.  Hoyt  had  purchased  two  sections 
of  cut-over  land  in  Missouri  for  about  $26,000  in  the  name 
of  E.  L.  Harris  and  had  loaned  Harris  $65,000  of  the 
plaintiff's  money  ostensibly  to  pay  the  purchase  price 
of  said  land,  whereas  $38,500  of  said  amount  was  not 
needed  to  pay  the  purchase  price  of  said  land,  but  was 
to  be  used  in  clearing  and  improving  said  land. 

The  directors  caused  the  charge  made  by  Caldwell 
to  be  presented  at  the  annual  meeting  of  the  stockhold- 
ers held  in  St.  Louis  on  Jainuary  15,  1918.  The  stock- 
holders declined  to  consider  the  charge  and  re-elected 
Hoyt  as  a  director,  and  the  board  of  directors  re-elected 
him  as  president  of  the  company.  On  January  16,  1918, 
Caldwell  presented  his  charge  to  the  superintendent  of 
insurance  for  the  State  of  Missouri,  who  found  this  and 
additional  charges  made  by  Caldwell  to  be  true.  Where- 
upon he  demanded  and  received  the  resignation  of  Hoyt 
from  the  presidency  of  the  board  of  directors  of  said 
company  on  February  28,  1919.  The  resignation  was 
duly  accepted  by  the  board  of  directors  on  that  day. 

Among  the  charges  brought  by  Caldwell  against 
Hoyt,  similar  to  the  charge  detailed  above,  was  one  where 
he  frustrated  the  attempt  of  Hoyt  to  purchase  20,000 
acres  of  cut-over  land  for  the  sum  of  $520,000  in  the 
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name  of  other  parties  and  to  borrow  from  the  plaintiff 
$800,000  with  which  to  pay  for  and  improve  said  land. 

The  plaintiff  interposed  a  demurrer  to  the  cross- 
complaint,  which  was  sustained  by  the  court,  and  the 
cross-complaint  was  dismissed  for  want  of  equity.  The 
defendant,  Caldwell,  has  appealed. 

Little,  Buck  &  Lasley,  for  appellant. 

This  case  calls  for  the  application  of  the  law  of  quasi- 
contracts  upon  two  theories,  (1)  receipt,  acceptance  and 
retention  of  benefits,  and  (2)  the  performance  of  an  ob- 
ligation by  appellant  which  it  was  the  legal  and  moral 
duty  of  appellee  company  to  perform.  Keener  on  the 
Law  of  Quasi-ContTSLctSy  pp.  19-20;  Woodward  on  Quasi- 
Contracts,  pp.  9-10 ;  76u,  pp.  190-4 ;  Keener  on  Quasi-Gow- 
tracts,  pp.  341-2;  /fc.  34617;  Kennedy  on  Civil  Salvage, 
p.  4  et  seq.  See,  also,  83  Ark.  605 ;  23  Fed.  Cases  13,  630; 
30  Id.  18,  194.  The  cross-complaint  states  a  cause  of  ac- 
tion, and  this  cause  should  be  reversed. 

Jourdan,  Bassieur  £  Pierce  and  Block  S  Kirsch,  for 
appellee. 

1.  The  transactions  out  of  which  it  is  sought  to  have 
a  contract  implied  or  *^ constructed''  all  occurred  in  Mis- 
souri, and  the  laws  of  that  State  govern.  All  matters 
must  be  governed  by  lex  loci  contractus.  44  Ark.  213; 
46  Id.  66 ;  73  Id.  518 ;  137  Id.  80. 

The  parties  to  a  contract  are  conclusively  presumed 
to  have  contracted  with  reference  to  the  law  existing  at 
the  time  when  and  the  place  where  the  contract  is  made 
and  to  be  performed.  40  Ark.  423 ;  25  Id.  625.  If  the  per- 
son  for  whom  services  of  a  kind  usually  made  the  subject 
of  charge  are  rendered  knows  of  their  rendition,  he  is 
liable  therefor,  though  he  made  no  express  request,  in 
the  absence  of  special  circumstances  negativing  his  lia- 
bility.   2  Page  on  Contracts,  '^  774. 

If  the  services  are  accepted  voluntarily,  a  previous 
request  is  not  necessary  to  the  creation  of  a  liability.  2 
Page  on  Contracts,  §  775.    This  rule,  however,  applies 
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only  where  the  party  for  whom  the  services  axe  rendered 
is  free  to  take  their  benefit  or  reject  it.  If  the  services 
are  of  such  a  nature  that  he  has  no  choice  but  to  accept 
them,  he  can  not  be  said  to  accept  them  voluntarily. 
Such  acceptance  creates  no  liability.  2  Page  on  Cont., 
§  776;  61  Mo.  App.  64;  75  S.  W.  966;  81  Am.  Dec.  105; 
33  Ohio  St.  374;  95  Ark.  156;  42  N.  E.  15.  See,  also,  6  B. 
C.  L.  558;  61  Mo.  App.  64;  95  Ark.  156. 

The  complaint  must  be  looked  to  to  determine  what 
the  allegations  really  are.  The  allegations  of  acceptance 
are  directly  in  the  teeth  of  the  allegation  that  the  board 
of  directors  and  stockholders  would  have  nothing  to  do 
with  appellant.  And  they  are  mere  conclusions  of  law 
and  are  not  admitted  by  the  demurrer.  163  Mo.  342 ;  63 
13.  W.  705;  142  U.  S.  510;  110  Ark.  422.  In  the  light  of 
these  authorities  the  cross-complaint  does  not  state  facts 
to  constitute  a  cause  of  action  **on  the  theory  of  benefits 
received  or  services  rendered." 

2.  No  cause  of  action  on  qitasi-contrsict  is  made. 
Woodward  on  Qt^si-Contracts,  §  207;  34  Ch.  Div. 
234,  248. 

Under  the  laws  of  Missouri  appellee  was  under  the 
supervising  control  of  the  State  Insurance  Supernitend- 
ent,  who  was  empowered  to  inquire  into  all  violations  of 
insurance  laws.  Rev.  Stat,  of  Mo.  1919,  §  6095;  76.,  ^ 
6129;  Woodward,  Qwo^i-Contracts,  §§  196,  321,  pp.  314-15. 
The  cross-complaint  states  no  cause  of  action. 

Habt,  J.  (after  stating  the  facts).  The  only  issue 
raised  by  the  appeal  is  whether  on  the  admitted  facts 
the  defendant,  Caldwell,  was  entitled  to  recover  of  the 
defendant  on  an  implied  contract  the  value  of  the  serv- 
ices for  which  he  claims  compensation.  The  defendant 
does  not  claim  there  was  any  express  contract  between 
him  and  the  plaintiff,  but  he  claims  that  he  is  entitled  to 
recover  from  the  plaintiff  the  reasonable  value  of  his 
services  on  an  implied  contract. 

In  discussing  the  difference  between  contracts  im- 
plied from  the  facts  and  contracts  implied  in  law,  quasi 
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or  constructive  contracts,  in  the  case  of  Hertzog  v. 
Hertzog,  29  Penn.  St.  Repts.  465,  the  court  said:  **But 
it  appears  in  another  place  that  Blackstone  introduces 
this  thought  about  reason  and  justice  dictating  contracts, 
in  order  to  embrace,  under  his  definition  of  an  implied 
contract,  another  large  class  of  relations,  which  involve 
no  intention  to  contract  at  all,  though  they  may  be 
.  treated  as  if  they  did.  Thus,  whenever,  not  our  variant 
notions  of  reason  and  justice,  but  the  common  sense  and 
common  justice  of  the  country,  and  therefore  the  com- 
mon law  or  statute,  law,  impose  upon  any  one  a  duty, 
irrespective  of  contract,  and  allow  it  to  be  enforced  by 
a  contract  remedy,  he  calls  this  a  case  of  implied  con- 
tract. Thus  out  of  torts  grows  the  duty  of  compensa- 
tion, and  in  many  cases  the  tort  may  be  waived,  and  the 
action  brought  in  assumpsit.  It  is  quite  apparent, 
therefore,  that  radically  different  relations  are  classi- 
fied under  the  same  term,  and  this  must  often  give 
rise  to  indistinctness  of  thought.  And  this  was  not 
at  all  necessary;  for  we  have  another  well-authorized 
technical  term  exactly  adapted  to  the  oflBce  of  mak- 
ing the  true  distinction.  The  latter  class  are  merely 
constructive  contracts,  while  the  former  are  truly  im- 
plied ones.  In  one  case  the  contract  is  mere  fiction, 
a  form  imposed  in  order  to  adapt  the  case  to  a  given 
remedy;  in  the  other  it  is  a  fact  legitimately  inferred. 
In  one,  the  intention  is  diregarded ;  in  the  other,  it  is  as- 
certained and  enforced.  In  one,  the  duty  defines  the 
contract;  in  the  other,  the  contract  defines  the  duty.'' 

It  is  manifest  that  no  contract  can  be  implied  from 
the  facts  in  this  case.  Caldwell  had  resigned  his  position 
under  the  plaintiff  and  did  not  during  the  time  he  per- 
formed the  services  in  question  act  for  the  plaintiff. 
He  presented  his  charges  against  the  president  of  the 
company  to  the  directors  who  resided  in  Missouri,  and 
they  in  turn  presented  the  same  to  the  stockholders  at 
their  annual  meeting.  The  stockholders  declined  to  take 
notice  of  the  charges,  and  re-elected  Hoyt  as  a  director. 
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and  on  the  same  day  the  board  of  directors  re-elected 
him  as  president.  This  negatives  the  idea  that  the  plain- 
tiff accepted  the  services  of  Caldwell,  or  realized  that 
they  were  deriving  any  benefit  therefrom.  Caldwell  was 
not  called  upon  by  the  corporation  to  perform  the  serv- 
ices in  qnestion.  It  not  only  did  not  accept  his  services, 
but  did  not  even  acquiesce  in  his  performance  of  them. 
After  being  turned  down  by  the  stockholders,  Caldwell 
presented  his  charges  to  the  superintendent  of  insur- 
ance and  thereby  caused  the  superintendent  to  demand 
and  receive  Hoyt's  resignation.  The  corporation  had  no 
voice  in  the  matter  and  the  action  of  Caldwell  was  purely 
voluntary.  We  can  not  perceive  how  the  corporation 
could  be  said  to  have  made  an  implied  contract  with  him 
by  accepting  the  benefits  resulting  from  his  services, 
which  it  had  no  power  to  reject.  Hence  no  contract  is 
raised  by  implication  from  the  facts  to  pay  Caldwell 
what  his  services  are  reasonably  worth. 

But  counsel  for  the  defendant  claim  that  he  is  en- 
titled to  recover  on  a  contract  implied  in  law.  There  is 
nothing  in  the  record  from  which  this  relation  can  be 
implied.  There  is  no  general  equitable  principle  that 
one  who  receives  the  benefit  of  another's  work  against 
his  will  is  liable  to  pay  for  it.  There  is  a  large  class  of 
cases  where  suits  are  brought  to  recover  money  paid 
by  mistake,  or  where  it  has  been  obtained  by  fraud.  In 
such  cases  the  law  implies  a  promise  to  repay  the  money. 
In  the  application  of  a  like  principle  a  recovery  has 
also  been  allowed  where  necessaries  had  been  furnished 
an  insane  person,  or  neglected  wife,  or  child.  So  in  the 
application  of  the  principle  this  court  allowed  a  recovery 
to  a  physician  who  performed  an  operation  on  an  un- 
conscious person  in  an  effort  to  save  his  life.  Cotnam  v. 
Wisdom,  83  Ark.  601.  The  court  said  that  the  law  im- 
plied a  contract  to  pay  a  reasonable  fee  to  the  physician 
because  the  unconscious  person  was  in  the  same  situa- 
tion as  persons  incapable  of  contracting  by  reason  of 
being  infants,  or  insane  persons.  The  recovery  is  al- 
lowed in  such  cases  on  the  ground  that  the  services  are 
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necessary  to  save  or  preserve  the  life  of  the  principal. 
However,  it  can  have  no  application  in  the  case  at  bar. 

There  is  another  class  of  cases  where  the  law  pre- 
scribes the  rights  and  liabilities  of  persons  who  have  not 
entered  into  any  contract  with  each  other,  but  between 
whom  circumstnces  have  arisen  which  make  it  just  and 
equitable  that  one  should  have  a  right,  and  that  the  other 
should  be  subject  to  a  liability  similar  to  the  rights  and 
liabilities  in  certain  cases  of  express  contracts.  Thus  if 
one  has  obtained  money  from  another  through  the  me- 
dium of  oppression,  imposition,  extortion,  or  deceit,  or 
by  the  commission  of  a  trespass,  such  money  may  be  re- 
covered back;  for  the  law  implies  a  promise  from  the 
wrongdoer  to  restore  it  to  the  rightful  owner,  although 
it  is  obvious  that  this  is  the  very  opposite  of  his  inten- 
tion. Dusenhury  v.  Speir,  77  N.  Y.  144.  In  that  case 
the  court  likened  constructive  contracts  of  this  nature 
to  constructive  trusts  in  a  court  of  equity. 

In  13  C.  J.  224,  the  learned  author  said:  ** Among 
the  instances  of  qimsi  or  constructive  contracts  may  be 
mentioned  cases  in  whidi  one  person  has  received  money 
which  another  person  ought  to  have  received,  and  which 
the  latter  is  allowed  to  recover  from  the  former  in  an 
action  of  assumpsit  for  money  had  and  received,  or 
money  received  to  the  use  of  plaintiff,  cases  in  which  one 
person  has  been  compelled  to  pay  money  which  another 
ought  to  have  paid,  and  which  he  is  allowed  to  recover 
from  the  latter  in  an  action  of  assumpsit  for  money  paid 
to  his  use;  cases  of  account  stated,  from  which  the  law 
implies  a  promise  which  will  support  an  action  of  as- 
sumpsit; judgments  on  which  an  action  of  assumpsit  or 
debt  may  be  maintained,  according  to  the  circumstances, 
because  of  a  promise  to  pay  implied  by  law;  cases  in 
which  an  obligation  to  pay  money  is  imposed  by  statute ; 
cases  where  a  person  wrongfully  appropriating  property 
to  his  own  use  becomes  liable  to  pay  the  owners  the  rea- 
sonable value  thereof;  cases  in  which  a  person  fails  to 
deliver  specific  property  and  becomes  liable  for  the 
money  value  thereof ;  cases  where  one  party  wrongfully 
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compels  another  to  render  him  valuable  services,  and  a 
promise  to  pay  their  value  is  implied;  cases  where  one 
man  has  obtained  from  another  by  oppression,  extor- 
tion, or  deceit,  or  by  the  commission  of  a  trespass;  cases 
where  necessaries  have  been  furnished  to  a  wife  wrong- 
fully abandoned  by  her  husband,  although  he  has  given 
notice  that  he  will  not  be  responsible ;  and  cases  in  which 
the  husband  is  permitted  to  recover  the  wife's  funeral 
expenses  from  her  estate." 

None  of  the  cases  referred  to  are  similar  to  the  case 
at  bar.  Neither  the  law  alone,  nor  natural  equity  would 
require  the  plaintiff  to  pay  the  defendant  for  his  serv- 
ices in  the  present  case.  Caldwell  was  under  no  duty  to 
act  in  the  premises.  He  was  a  mere  volunteer,  and  did 
not  act  from  any  sense  of  duty  imposed  by  law  or  by 
his  relationship  to  the  plaintiff.  He  may  have  been  act- 
ing as  he  thought  for  the  public  good,  but  this  fact  did 
not  make  the  plaintiff  liable  for  his  services.  He  was 
under  no  duty  to  perform  them,  and  the  plaintiff,  neither 
by  words,  act,  nor  conduct,  recognized,  acquiesced  in,  or 
accepted  his  services  as  beneficial  to  it.  There  was  no 
duty  performed  by  Caldwell  which  would  define  the  con- 
tract, nor  was  there  any  contract  implied  by  the  conduct 
of  the  plaintiff.  The  mere  fact  that  Caldwell  voluntarily 
preferred  charges  against  the  president  of  the  plaintiff 
company,  and  thereby  caused  his  removal,  was  not  suf- 
ficient upon  which  to  predicate  a  recovery  in  this  case, 
and  it  could  make  no  difference  that  his  action  resulted 
in  a  benefit  to  the  plaintiff  company. 

It  follows  that  the  decree  must  be  affirmed. 


Finch  v.  Hunter. 
Opinion  delivered  May  9,  1921. 

1.  Wills — construction. — The  cardinal  rule  in  construing  a  will 
is  to  ascertain  and  declare  the  intention  of  the  testator,  to  be 
gathered  from  reading  the  entire  will  and  construing  it  so  as  to 
give  effect  to  every  clause  and  provision  therein  if  this  can  be 
done. 
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2.  Wills — construction. — ^Where  a  testator,  having  two  children, 
F.  and  H.,  devised  certain  land  "to  each  of  my  children  and  H.," 
and  devised  the  rest  of  his  lands  to  his  wife  for  life  with  re- 
mainder to  H.,  the  first  devise  is  to  the  two  children,  the  words 
"and  H."  being  used  in  the  sense  of  "including  H.,"  to  indicate 
that  H.  was  included  in  the  words,  "to  each  of  my  children." 

3,  Wills — grandchildren. — Grandchildren  are  not  included  in  a 
gift  to  the  testator's  children,  in  the  absence  of  words  in  the  con- 
tract to  indicate  such  intention. 

Appeal  from  Sebastian  Chancery  Court,  Greenwood 
District ;  J.  V.  Bourlamdy  Chancellor ;  reversed. 

STATEMENT  OF  FACTS. 

Mrs.  H.  C.  Finch  brought  this  suit  in  equity  against 
her  sister,  Emmer  Lee  Hunter,  for  the  partition  of  cer- 
tain real  estate  to  which  she  claims  an  undivided  one- 
half  interest  under  the  will  of  their  deceased  father. 

A.  J.  Hunter  owned  the  lands  in  controversy  in  his 
lifetime  and  himself  wrote  the  will  which  is  the  basis  of 
this  lawsuit.  A.  J.  Hunter  died  in  July,  1919,  leaving 
surviving  him  his  widow,  Mrs.  A.  J.  Hunter,  two  chil- 
dren, the  plaintiff,  Mrs.  H.  C.  Finch,  and  the  defendant, 
Emmer  Lee  Hunter,  and  two  grandchildren,  Loyd  Gil- 
liam, and  Earl  Gilliam,  the  sons  of  a  deceased  daughter. 
A.  J.  Hunter  was  married  four  times,  and  the  plaintiff, 
the  defendant,  and  the  deceased  daughter  were  all  chil- 
dren of  different  mothers.    His  widow  had  no  children. 

The  will  was  duly  signed  and  attested  and  the  body 
of  it  is  as  follows  : 

''Know  all  men  by  these  presents,  that  I,  A.  J.  Hun- 
ter, of  Lavaca,  in  the  county  of  Sebastian  and  State  of 
Arkansas,  of  sound  and  disposing  mind  and  memory,  do 
make  and  publish  this,  my  last  will  and  testament,  hereby 
revoking  all  former  wills  by  me  at  any  time  heretofore 
made. 

**1.  I  hereby  constitute  and  appoint  J.  B.  Branch 
to  be  the  sole  executor  of  my  last  will,  directing  my 
executor  to  pay  all  my  just  debts  and  funeral  expenses 
and  the  legacies  hereinafter  given,  out  of  my  estate. 
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''2.  After  the  payment  of  my  said  debts  and  fu- 
neral expenses,  I  give  to  each  of  my  children,  and  Em- 
mer  Lee  Hunter,  what  is  known  as  the  Horse  Shoe  Bend 
west  of  Big  Creek,  to  wit:  (SE)  southeast  of  the  (SE) 
southeast  quarter  of  section  (18)  eighteen,  township  (8) 
eight,  north  of  range  (29)  twenty-nine  west,  containing 
nine  acres,  more  or  less. 

**And  northeast  part  of  southeast  (SE)  of  southeast 
(SE)  section  (13)  thirteen,  township  (8)  eight,  range 
(30)  thirty,  eleven  acres  and  eighty-five  one-hundredths 
and  the  north  part  of  southwest,  section  (13),  township 
(8),  range  (29),  containing  six  acres,  lying  west  of  Doc- 
tor Fork,  making  Doctor  Fork  and  Big  Creek  line,  con- 
taining in  all  twenty-seven  acres,  more  or  less. 

**And  after  payment  of  all  my  just  debts  I  give  de- 
vise to  my  said  wife,  during  her  natural  life  or  long  as 
she  remains  my  widow,  all  the  balance  of  my  real  estate, 
and  after  her  decease  or  marriage  to  go  to  my  daughter, 
Emmer  Lee  Hunter. 

**I  give  and  bequest  to  my  grandson,  Loyd  Gilliam, 
five  dollars  to  be  paid  within  twelve  months  after  my 
decease;  I  give  and  bequest  to  my  grandson,  Earl  Gil- 
liam, five  dollars  to  be  paid  within  twelve  months  after 
my  decease. 

**I  give  and  bequest  to  my  daughter,  Willie  Finch, 
five  dollars  to  be  paid  within  twelve  months  after  my 
decease. 

**In  testimony  whereof,  I  hereunto  set  my  hand,  and 
publish  and  declare  this  to  be  my  last  will  and  testament, 
in  the  presence  the  witnesses  named  below,  this  24th  day 
of  April,  A.  D.  1918.'' 

The  contest  in  this  case  is  over  the  twenty-seven- 
acre  tract  in  the  second  clause  of  the  will. 

The  chancellor  found  in  favor  of  the  defendant,  and 
the  plaintiff  has  appealed. 

Pry  or  &  Miles,  for  appellant. 

The  intention  of  the  testator  in  the  construction  of 
a  will  must  be  gathered  from  its  language  used  when 


Digitized  by 


Google 


ABK.]  Finch  v.  Hunteb.  485 

unambiguous  and  not  from  oral  testimony.  There  is  no 
ambiguity  here ;  it  clearly  gave  to  the  two  children  the  27 
acres  of  land  and  the  balance  of  the  real  estate  to  the 
daughter,  Emmer  Lee  Hunter.    68  Ark.  369;  116  Id.  328. 

The  appellee,  Emmer  Lee  Hunter,  pro  se. 

A  clerical  mistake  in  a  will  may  be  corrected  to  effect 
the  manifest  intention  of  the  testator  as  collected  from 
the  context  of  the  will.  22  Ark.  567.  Where  two  parts 
of  a  will  are  irreconcilable  the  latter  clause  prevails.    Ih 

A  testator  is  presumed  to  have  used  the  word  **  chil- 
dren" in  a  will  in  its  ordinary  and  strict  meaning,  un- 
less the  contrary  is  plainly  shown.  105  Ark.  618.  The 
testator's  intent  should  be  carried  out  as  ascertained  in 
view  of  all  the  provisions  of  the  will.  98  S.  W.  1167. 
Considering  the  will  altogether,  there  is  no  prejudicial 
error,  as  the  evidence  sustains  the  finding. 

Hart,  J.  (after  stating  the  facts).  It  is  the  conten- 
tion of  the  plaintiff  that  the  language  of  the  will  gives 
the  Horse  Shoe  Bend  land,  consisting  of  twenty-seven 
acres,  equally  to  the  plaintiff  and  to  the  defendant,  and 
sucli  was  the  contention  made  by  the  plaintiff  before  the 
chancellor. 

The  chancellor  was  of  the  opinion  that,  if  he  had  in- 
tended to  divide  this  place  between  the  plaintiff  and  de- 
fendant in  equal  parts,  the  testator  would  have  used  lan- 
guage as  follows:  **To  my  children,  Willie  Finch  and 
Emmer  Lee  Hunter. '^  The  chancellor  was  of  the  opin- 
ion that  it  was  the  intention  of  the  testator  to  give  all  of 
his  land  to  Emmer  Lee  Hunter,  but  to  charge  a  certain 
portion  of  it  with  a  life  estate  in  favor  of  his  widow. 

It  is  insisted  that  this  contention  is  borne  out  by  the 
facts  that  the  testator  gave  a  specific  legacy  of  $5  to 
Willie  Finch,  thus  evincing  an  intention  to  give  her  this 
sum  and  no  more. 

On  the  other  hand,  it  is  insisted  that  the  use  of  the 
words,  **I  give  to  each  of  my  children  and  Emmer  Lee 
Hunter,  what  is  known  as  the  Horse  Shoe  Bend''  place, 


Digitized  by 


Google 


486  Finch  v.  Hunteb.  [148 

shows  that  the  testator  intended  his  two  daughters  to 
share  in  this  place  equally. 

The  cardinal  rule  in  construing  a  will  is  to  ascer- 
tain and  declare  the  intention  of  the  testator.  That  in- 
tention is  to  be  gathered  from  reading  the  entire  will 
and  construing  it  so  as  to  give  effect  to  every  clause  and 
provision  therein  if  this  can  be  done.  JJnio^i  do  Mercan- 
tile TrvrSt  Co.  v.  Hudson,  143  Ark.  519,  and  Heiseman  v. 
Lowensteitij  113  Ark.  404.  ^he  language  used  is,  *'I  give 
to  each  of  my  children  and  Emmer  Lee  Hunter,  what  is 
known  as  the  Horse  Shoe  Bend"  place.  The  word 
**and,"  it  is  true,  is  generally  used  in  a  conjunctive  sense, 
but  such  is  not  always  the  case.  The  word  **and,"  as 
used  in  the  clause  quoted  above,  rather  expresses  the  re- 
lation of  addition  and  means  ''including''  or  ** together 
with."  The  word  ''and"  has  no  synonym;  but  the 
Century  Dectionary  says  that  it  is  approximately  ex- 
pressed by  "with,  along  with,  together  with,  basides, 
also,  moreover." 

We  think  the  word  is  used  in  this  sense  in  the  clause 
referred  to.  The  testator  used  it  to  indicate  a  connec- 
tion of  what  follows  with  what  has  gone  before  in  the 
way  of  description.  In  other  words,  the  testator  meant 
to  say  that  he  gave  to  each  of  his  children,  together  with 
Emmer  Lee  Hunter,  or  including  Emmer  Lee  Hunter, 
the  Horse  Shoe  Bend  place.  In  this  way  only  can  effect 
be  given  to  every  clause  in  the  will.  In  the  construction 
placed  upon  the  clause  by  the  chancellor  the  words,  "each 
of  my  children  and,"  are  merely  surplusage.  It  was  not 
necessary  to  use  the  words,  "and  Emmer  Lee  Hunter," 
but  these  words  were  probably  used  by  the  testator  to 
emphasize  the  fact  that  he  wanted  Emmer  Lee  Hunter 
to  share  with  his  other  daughter  in  the  Horse  Shoe  Bend 
place.  He  knew  that  he  was  going  to  leave  the  rest  of 
this  land  to  her  after  charging  it  with  a  life  estate  in 
favor  of  his  widow,  and  might  have  feared  that  on  this 
account  she  would  be  left  out  of  a  share  in  the  Horse 
Shoe  Bend  place.  For  this  reason  he  probably  added 
the  words,  "and  Emmer  Lee  Hunter,"  to  indicate  that 
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she  was  included  in  the  words,  '*to  each  of  my  children." 
So  that  the  testator  meant  to  say,  I  give  to  each  of  my 
children  along  with  Emmer  Lee  Hunter  what  is  known 
as  the  Horse  Shoe  Bend  place. 

It  is  not  claimed  by  the  grandsons  that  the  word 
''children''  in  the  clause  just  referred  to  includes  them, 
and  it  may  be  said  in  this  connection  that  a  gift  to  the 
children  of  a  person  means  one's  immediate  offspring 
and  does  not  extend  to  grandchildren.  Alexander  on 
Wills,  vol.  2,  §  841;  Schouler  on  Wills,  Executors  and 
Administrators  (5  ed.),  vol.  1,  §  533,  and  40  Cyc.  1451. 

Of  course,  this  rule  is  merely  presumptive  and  would 
yield  to  a  contrary  intention  as  gathered  from  the  con- 
text. There  are  no  words  in  the  context,  however,  to 
indicate  that  the  word  ''children"  is  used  in  other  than 
its  ordinary  and  natural  meaning.  The  testator  left  a 
bequest  to  each  of  his  grandchildren  and  specifically  des- 
ignated them  as  his  grandsons. 

Therefore,  we  are  of  the  opinion  that  the  chancellor 
erred  in  not  decreeing  a  partition  of  the  Horse  Shoe 
Bend  place  between  the  plaintiff  and  the  defendant,  and 
for  that  error  the  decree  will  be  reversed  and  the  cause 
remanded  for  further  proceedings  not  inconsistent  with 
this  opinion. 


RlBELIN  V,  LoYD. 

Opinion  delivered  May  9,  1921. 

1.  Mortgages— FX>RM  op  release. — A  mortgage  is  a  mere  security 
for  a  debt,  and  the  property  may  be  released  therefrom  by  either 
written  or  parol  agreement. 

2.  Mortgages — effect  of  release. — A  receipt  given  to  the  mort* 
gagor  by  the  mortgagee  reading,  "Received  from  L.  **  $95, 
which  I  hereby  release  3  Poland  China  male  pigs  on  which  I 
have  a  lien,  for  his  use  for  meat  hogs  only,"  held  an  absolute, 
and  not  a  conditional,  release. 

8.  Mortgage — ^release — consideration. — A  release  of  a  portion  of 
mortgaged  chattels,  given  in  consideration  of  a  payment  of  money 
was  based  upon  a  sufficient  consideration. 


Digitized  by 


Google 


488  ElBELIN  V.  LOYD.  [148 

Appeal  from  Logan  Circuit  Court,  Southern  Dis- 
trict ;  James  Cochran,  Judge ;  affirmed. 

STATEMENT  OF  FACTS. 

This  is  a  suit  in  replevin  brought  by  the  appellees 
against  appellants  before  a  justice  of  the  peace  to  recover 
three  hogs. 

Appellees  recovered  judgment  in  the  justice  court, 
and  appellants  diily  prosecuted  an  appeal  to  the  circuit 
court.  There  the  case  was  tried  de  novo  on  evidence 
substantially  as  follows: 

On  the  10th  day  of  February,  1919,  D.  R.  Loyd  exe- 
cuted a  chattel  mortgage  on  certain  personal  property  to 
secure  an  indebtedness  of  something  over  $800.  Among 
the  property  mortgaged  was  a  Poland  China  gilt  and  the 
increase  thereof.  S.  A.  Ribelin  was  a  dealer  in  general 
merchandise,  and  D.  R.  Loyd  traded  with  him.  In  the 
fall  of  the  yeaj:  it  was  ascertained  that  the  mortgaged 
property  was  insufficient  to  pay  Loyd's  debt.  Loyd  had 
bought  a  farm  on  a  credit  and  had  mortgaged  it  to  Ribe- 
lin to  secure  the  initial  payment  on  it.  He  sold  the  farm 
for  $95  more  than  he  had  agreed  to  pay  for  it.  Loyd 
owed  Ribelin  a  balance  of  $400  on  the  mortgage  indebted- 
ness and  agreed  to  let  him  have  the  $95  if  he  would  re- 
lease the  three  hogs  which  were  the  increase  of  the  Poland 
China  gilt  described  in  the  mortgage.  This  Ribelin 
agreed  to  do  and  gave  to  Loyd  the  following : 
**  95.00. 

**  Received  from  D.  R.  Loyd,  in  the  land  deal  with 
Johnnie  Loyd,  ninety-five  dollars,  which  I  hereby  release 
three  (3)  Poland  China  male  pigs  on  which  I  have  a  lien, 
for  his  use  for  meat  hogs  only. 

'^S.  A.  RibeUn.'' 

Li  December,  1919,  D.  R.  Loyd  also  gave  Ribelin  a 
mortgage  on  the  crop  he  intended  to  grow  the  next  year, 
and  also  on  his  live  stock.  In  the  spring  of  1920  D.  R. 
Loyd  got  into  some  trouble  and  had  to  leave  the  com- 
munity. His  wife  and  children  were  not  able  to  make 
the  crop  and  so  notified  Ribelin.    They   moved    away 
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from  the  farm  and  according  to  the  testimony  of  Mrs. 
Loyd  she  turned  over  the  mortgaged  property  to  Mr. 
Ribelin  and  the  three  hogs  in  question  were  hauled  to 
town  with  it  upon  the  agreement  that  they  should  then 
be  turned  over  to  her.  Subsequently  Ribelin  refused  to 
let  her  have  the  three  hogs  in  question,  and,  upon  her 
husband's  return,  this  suit  was  brought  to  recover  them. 
The  three  hogs  in  question  were  not  included  in  the  mort- 
gage given  by  Loyd  to  Ribelin  in  December,  1919. 

According  to  the  evidence  adduced  by  appellants, 
D.  R.  Loyd  left  the  country  in  the  spring  of  1920,  and  did 
not  make  any  crop  at  all  that  year.  After  he  left,  Mrs. 
Loyd  told  Ribelin  that  she  could  not  make  the  crop  and 
told  him  to  go  and  get  the  mortgaged  property.  The 
hogs  in  controversy  were  also  turned  over  to  Ribelin  by 
Mrs.  Loyd.  Ribelin  admitted  the  execution  of  the  re- 
lease copied  above,  but  stated  that  it  was  executed  with 
the  understanding  that  Loyd  was  to  use  the  hogs  for 
meat  hogs,  and  was  to  cultivate  the  crop  which  he  had 
mortgaged  to  Ribelin  for  the  year  1920. 

The  court  instructed  the  jury  to  find  for  the  plain- 
tiffs unless  they  should  find  by  a  preponderance  of  the 
evidence  that  the  plaintiffs  had  turned  over  the  hogs  to 
the  defendants  on  their  debt. 

The  jury  returned  a  verdict  for  appellees,  who  were 
the  plaintiffs  in  the  court  below,  and  the  defendants  in 
the  court  below  are  the  appellants  here. 

Evcms  &  Evcms,  for  appellants. 

The  release  was  a  conditional  one,  and  appellees,  not 
having  used  the  hogs  for  meat,  and  not  having  made  the 
the  crop  in  1920,  as  they  agreed  to,  release  is  of  no 
avail,  and  that  was  no  consideration  of  r  the  release.  The 
court  erred  in  its  instructions  given  and  in  refusing  those 
asked  by  appellants.  If  the  instrument  is  a  release  at 
all.  it  is  only  a  contingent  or  conditional  one,  and  the  con- 
tingency or  condition  never  existed  nor  occurred.  1 
Beach  on  Modem  Law  of  Contracts,  §  481;  8  C.  B.  483 
and  note ;  9  Cyc,  pp.  670,  761 ;  Anson  on  Contracts,  ch.  1, 
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§  11.  The  intention  of  the  parties  was  plainly  expressed, 
and  under  it  plaintiffs  were  not  entitled  to  recover.  It 
was  error  for  the  court  to  decide  questions  of  fact  that 
were  for  the  jury,  and  it  was  error  to  direct  a  verdict. 
57  Ark.  461 ;  79  Id.  445 ;  51  Id.  155 ;  73  Id.  431.  The  bur- 
den  of  proof  was  on  plaintiffs.  29  Ark.  270;  22  Id.  396; 
25  Id.  11,  482;  4  Crawford's  New  Digest,  4417. 

John  P.  Roberts  and  Kincwiinon  &  Kinca/nnon,  for 
appellees. 

Plaintiffs  were  entitled  to  recover  the  hogs  under 
the  testimony,  and  defendants  were  not  prejudiced  by  the 
court's  failure  to  give  the  instruction  asked  nor  the  in- 
structions given,  as  they  covered  the  law  fully  under  the 
testimony.    38  Cyc.  1809;  122  S.  W.  309. 

Hart,  J.  (after  stating  the  facts).  The  judgment 
was  correct.  The  only  disputed  question  of  fact  was 
whether  or  not  appellees  turned  over  the  three  hogs  in 
controversy  to  appellants  in  part  satisfaction  of  their 
mortgage  indebtedness.  This  was  a  disputed  question  of 
fact,  which  the  jury  settled  in  favor  of  appellees. 

It  is  contended,  however,  by  appellants  that  the  re- 
lease was  a  conditional  one,  and  that  appellees,  not  having 
used  the  hogs  for  meat,  and  not  having  made  the  crop 
in  1920,  as  they  had  agreed  to  do,  the  release  is  of  no 
avail  to  them. 

We  can  not  agree  with  counsel  in  this  contention.  A 
mortgage  is  a  mere  security  for  a  debt,  and  the  property 
may  be  released  from  the  mortgage  by  parol  agreement, 
as  well  as  by  a  written  one.  Fincher  v.  Bennett,  94  Ark. 
165,  and  Horton  v.  Thompson,  124  Ark.  545. 

The  release  in  question  by  its  terms  is  an  absolute 
one.  It  is  true  that  it  recites  that  the  three  hogs  are  re- 
leased from  Loyd's  mortgage  for  his  use  for  meat  hogs. 
The  lattter  part  of  the  release,  however,  is  a  mere  decla- 
ration of  the  use  to  which  the  hogs  are  to  be  put,  and 
does  not  in  any  sense  change  the  release  from  an  abso- 
lute one  to  a  conditional  one.    To  have  that  effect,  Ian- 
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guage  must  have  been  used  from  which  the  conclusion 
that  the  release  was  a  conditional  one  could  have  been 
drawn. 

Again,  it  is  contended  that  there  is  no  consideration 
for  the  execution  of  the  release.  This  contention  is  based 
upon  the  fact  that  Loyd  gave  to  Ribelin  a  mortgage  on 
the  land  from  which  he  derived  the  profit  of  $95  for  the 
initial  payment.  This  did  not  make  any  difiference.  The 
mortgage  was  a  mere  security  for  the  payment  of  the  in- 
debtedness, and  this  was  satisfied  when  the  land  was  sold. 
The  substance  of  the  transaction  was  that  Loyd  made  $95 
profit  in  the  purchase  and  sale  of  the  land,  and  Ribelin 
agreed  to  release  the  three  hogs  from  the  mortgage  in- 
debtedness if  Loyd  would  let  him  have  the  $95.  This  was 
a  suflBcient  consideration  for  the  execution  of  the  release, 
and  the  court  did  not  err  in  treating  it  as  an  absolute 
release  of  the  hogs. 

It  follows  that  the  judgment  must  be  affirmed. 


Alexandeb  v.  State  (1). 

Decker  v.  State  (2). 

Blount  v.  State  (3). 

Opinion  delivered  May  9,  1921. 

Intoxicating  liquors— enforcement  of  eighteenth  amendment. — 
The  Eighteenth  Amendment  prohibiting  the  manufacture,  sale 
or  transportation  of  intoxicating  liquors  within  the  United  States, 
and  legislation  thereunder  by  the  Congress,  did  not  impair  the 
integrity  of  any  existing  State  statute  to  enforce  prohibition  nor 
interfere  with  the  enactment  of  any  future  legislation  by  the 
State  for  that  purpose. 

(1)     Appeal   from   Garland   Circuit   Court;   Scott 
Wood,  Judge ;  affirmed. 

(2  &  3)    Appeals  from  Randolph  Circuit  Court ;  John 
B.  Baker,  Judge ;  affirmed. 
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Arthur  Cobb  and  Jerrj/  Mulloy,  for  appellants. 

The  demurrer  to  the  indicment  should  have  been  sus- 
tained, as  the  Volstead  act  supersedes  the  State  law,  as 
the  laws  are  irreconcilable,  and  the  State  law  must  give 
way  as  the  United  States  law  is  supreme.  5  B.  C.  L.,  p. 
912,  §  6;  5  L.  E.  A.  78.  The  United  States  courts  have 
exclusive  jurisdiction,  and  the  demurrer  should  have  been 
sustained.  12  Cyc.  137,  4;  32  Ark.  117;  99  Am,  Dec. 
360;  34  Conn.  280;  4  Blackf.  146;  116  Mass.  1;  161  Id. 
204;  12  Mete.  387;  8  Id.  313;  41  Am.  Dec.  509;  15  N.  H. 
83;  3  Park.,  Grim.  358;  2  Am.  Dec.  645;  5  How.  410;  2 
Wood  428. 

A  court  created  by  a  State  Legislature  has  no  juris- 
diction, and  Congress  can  not  confer  upon  a  State  court 
jurisdiction  of  offenses  against  the  Federal  law.  12  Cyc. 
200,  4;  34  Conn.  280;  7  Id.  244;  7  Id.  239;  17  Johns  4; 
3  Park.,  Crim.  358;  11  Johns  459;  53  Pa.  St.  112;  Eice 
400 ;  2  Va.  Cases  34 ;  1  Id.  321 ;  1  Wheat.  304. 

The  United  States  law  is  supreme,  and  the  State  laws 
are  abrogated.  220  U.  S.  151;  233  Id.  492;  238  Id.  456; 
134  Id.  55;  80  U.  S.  (20  Law.  Ed.)  597;  209  U.  S.  (52 
Law.  Ed.)  670;  140  S.  W.  746;  214  U.  S.  218;  Const.  U. 
S.,  art.  1,  §  6; 76.  art.  6;  12  Cyc.  137,  4  and  200,  4;  264 
Fed.  376, 

J.  8.  TJtley,  Attorney  General,  Elbert  Godwm  and 
W.  T.  Hammock,  Assistants,  for  appellee. 

There  is  no  conflict  between  the  United  States  and 
our  State  laws,  and  both  the  United  States  and  State 
courts  have  jurisdiction,  and  an, offense  may  be  against 
both  laws.  5  Howard  432;  9  Id.  560;  134  U.  S.  372;  14 
How.  13;  205  U.  S.  34;  132  Id.  131;  22  Pac.  190;  22  Fed. 
Eep.  285;  9  Am.  Dec.  196;  75  Am.  Dec.  554.  The  State 
law  is  not  excluded  unless  the  act  of  Congress  makes 
the  United  States  juridiction  exclusive  and  thus  super- 
sedes the  State  law.  Bishop  on  Cr.  Law,  §  173 ;  52  Pac. 
986;  90  N.  E.  337;  28  Fed.  Cases  522;  18  Tex.  App.  224; 
110  Atl.  224;  175  N.  W.  683-5.  See,  also,  as  sustaining 
the  doctrine,  4  Fed.  Cas.  1203;  36  N.  E.  328;  6  Ind.  436; 
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2  Ore.  221;  59  Va.  933;  1  Wash.  T.  263;  121  N.  W.  1052; 
206  U.  S.  333;  148  Id.  197;  32  Pac.  134;  168  Fed.  991; 
22  Fed.  285, 190. 

A  person  living  under  two  governments  or  jurisdio- 
tions  may  commit  two  crimes — one  against  the  State  and 
one  against  the  United  States.  22  Fed.  285 ;  9  Am.  Dec. 
196;  14  How.  13;  75  Am.  Dec.  554;  Bishop,  Cr.  Law,  § 
173.  See,  also,  28  Fed.  Cases  522;  18  Tex.  App.  224; 
110  Atl.  224;  175  N.  W.  683;  175  N.  W.  685;  148  U.  S. 
197;  168  Fed.  991. 

Smith,  J.  Appellants  were  each  convicted,  in  sep- 
arate trials,  of  selling  intoxicating  liquors,  and  a  reversal 
is  asked  in  each  case  upon  the  ground  that  the  law  of  this 
State  on  the  subject  of  the  sale  of  intoxicating  liquors  has 
been  superseded  and  annulled  by  the  Federal  statute 
commonly  known  as  the  Volstead  act  (c.  85,  Acts  66th 
Congress,  41st  U.  S.  Stat,  at  Large,  305),  enacted  to  en- 
force the  18th  Amendment  to  the  Federal  Constitution. 

This  amendment  reads  as  follows : 

'*  Section  1.  After  one  year  froin  the  ratification  of 
this  article,  the  manufacture,  sale  or  transportation  of 
intoxicating  liquors  within,  the  importation  thereof  into, 
or  the  exportation  thereof  from,  the  United  States  and  all 
territory  subject  to  the  jurisdiction  thereof  for  beverage 
purposes  is  hereby  prohibited. 

**  Section  2.  The  Congress  and  the  several  States 
shall  have  concurrent  power  to  enforce  this  article  by 
appropriate  legislation. '* 

The  question  here  presented  has  already  been  con- 
sidered by  the  courts  of  last  resort  in  several  of  the 
States. 

The  first  of  these  opinions  was  that  of  the  Supreme 
Judicial  Court  of  Massachusetts  in  the  case  of  Common- 
wealth V.  Nickerson,  128  N.  E.  273.  The  subject  was  con- 
sidered by  that  court  in  the  most  exhaustive  manner,  and 
the  opinion  of  the  court  by  Rugg,  C.  J.,  is  one  of  great 
erudition.  He  leaves  but  little  to  be  added  to  the  discuis- 
sion,  and  other  courts  which  have  since  been  called  upon 


Digitized  by 


Google 


494  Alexander  v.  State.  [148 

to  decide  the  same  question  have  followed  the  lead  of 
that  court.  Other  cases  on  the  subject  are:  Allen  v. 
Commonwealth  (Supreme  Court  of  Appeals  of  Virginia), 
105  S.  E.  585;  State  v.  Fore  (Supreme  Court  of  North 
Carolina),  105  S.  E.  334;  Jones  v.  Hicks  (Supreme  Court 
of  Georgia),  104  S.  E.  771;  Scroggs  v.  State  (Supreme 
Court  of  Georgia),  105  S.  E.  363;  Edwards  v.  State  (Su- 
preme Court  of  Georgia),  105  S.  E.  363;  Smith  v.  State 
(Supreme  Court  of  Georgia),  105  S.  E.  364;  Meriwether 
V.  State  (Supreme  Court  of  Mississippi,  en  hanc)y  87  So. 
411 ;  Kyzar  v.  State  (Supreme  Court  of  Mississippi,  Divi- 
sion B),  87  So.  415;  Jones  v.  Cutting  (Supreme  Judicial 
Court  of  Massachusetts),  130  N.  E.  271 ;  Fra/nklin  v.  State 
(Court  of  Criminal  Appeals  of  Texas),  227  S.  W.  486; 
Ex  parte  Gilmore  (Court  of  Criminal  Appeals  of  Texas), 
228  S.  W.  199;  State  ex  rel.  v.  District  Cmirt  (Supreme 
Court  of  Montana),  194  Pac..308;  Russell  v.  State  (Court 
of  Criminal  Appeals  of  Texas),  228  S.  W.  948. 

The  Supreme  Court  of  Massachusetts  considered  all 
the  objections  offered  to  the  existing  laws  of  that  State 
on  the  subject  of  the  illegal  sale  of  liquor  which  have  been 
made  here  against  our  own  laws  on  that  subject,  and  held 
that  none  of  the  objections  made  were  well  taken. 

It  is  pointed  out  in  the  opinion  of  Chief  Justice  Rugg 
that  the  Eighteenth  Amendment  is  the  only  instance  to 
be  found  in  the  Constitution  of  the  United  States,  or  any 
of  its  amendments,  where  there  is  a  definite  declaration 
that  both  Congress  and  the  several  States  have  ''concur- 
rent power''  to  enforce  any  constitutional  mandate  by 
appropriate  legislation. 

The  Supreme  Court  of  Georgia,  in  the  case  of  Jones 
V.  Hicks,  supra,  says  the  use  of  the  word  ''several"  be- 
fore the  word  States  is  significant  in  determining  the 
meaning  and  intent  of  the  amendment.  Joint  enforce- 
ment was  not  intended.  The  suppression  of  the  liquor 
traflSc  and  the  establishment  of  prohibition  was  the  thing 
aimed  at,  and  the  purpose  of  the  amendment  was  to  in- 
voke the  aid  of  the  Congress  and  that  of  the  several 
States  in  accomplishing  that  purpose.    To  that  end  each 
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of  these  governmental  agencies  was  enjoined  to  contrib- 
ute by  the  enactment  of  appropriate  legislation.  As  was 
said  in  the  case  of  Commonwealth  v.  Nickcrson,  supra: 
**The  force  and  effect  of  the  words  of  the  Eighteenth 
Amendment,  while  possibly  enlarging  the  permissible 
scope  of  State  legislation  respecting  importation  and  ex- 
portation of  intoxicating  liquors,  leaves  open  to  State 
legislation  the  same  field  theretofore  existing  for  the 
exercise  of  the  police  power  concerning  intoxicating  liq- 
uors subject  only  to  the  limitations  arising  from  the  con- 
f elring  of  like  power  upon  Congress  with  its  accompany- 
ing implications,  whatever  they  may  be. 

'*  Having  regard  only  to  the  words  of  the  Eighteenth 
Amendment,  the  Congress  and  the  several  States  are 
placed  upon  an  equality  as  to  legislative  power.  It  is 
only  when  the  amendment  is  placed  in  its  context  with 
other  parts  of  the  Constitution  that  the  supremacy  of  the 
act  of  Congress  if  in  direct  conflict  with  State  legislation 
becomes  manifest.'' 

Counsel  for  the  appellants  cite  the  case  of  Hickman 
v.  Parlin,  88  Ark.  519,  in  which  this  court  held  that  the 
State  Insolvency  Act  of  June  26,  1897,  was  superseded 
by  the  Bankruptcy  Act  of  Congress  of  July  1,  1898,  in 
so  far  as  they  relate  to  the  same  subject-matter  and  affect 
the  same  persons,  and  argue  that  the  effect  of  that  de- 
cision is  to  put  our  liquor  laws  in  abeyance. 

This  point  was  also  considered  in  the  Nickerson  case, 
where  it  was  said:  '* There  is  a  group  of  cases  which 
hold  that,  while  the  general  power  to  deal  with  some 
subjects  is  vested  in  Congress  by  the  Constitution,  yet 
in  the  absence  of  action  by  Congress,  if  the  power  is  not 
denied  to  the  States,  legislation  by  them  touching  the 
subject  is  valid  and  enforceable.  By  article  1,  section  8, 
clause  4,  of  the  Constitution,  Congress  is  given  power 
'to  establish  *  *  *  uniform  laws  on  the  subject  of  bank- 
ruptcy throughout  the  United  States.'  There  are  no 
words  in  the  Constitution  as  to  the  power  of  States  over 
bankruptcies.  Until  Congress  has  acted  by  passing  a 
general  bankrupt  law,  the  several  States  may  enact  laws 
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of  that  nature,  which  are  suspended  when  Congress  acts 
upon  the  subject.  See,  for  example,  Sturges  v.  Crown- 
inshield,  4  Wheat.  122,  193,  4  L.  Ed.  529;  Ogden  v.  Sawv- 
ders,  12  Wheat.  213,  6  L.  Ed.  606;  Griswold  v.  Pratt,  9 
Mete.  16.  Those  decisions  rest  on  the  principle  that  a 
uniform  law  on  bankruptcies  throughout  the  United 
States  can  not  readily  coexist  as  operative  legislation 
with  various  State  laws  covering  the  same  field.  That 
principle  in  our  opinion  is  not  applicable  to  the  subject- 
matter  of  the  Eighteenth  Amendment.  There  is  no  in- 
herent or  necessary  incompatibility  between  the  contem- 
poraneous existence  and  enforcement  of  both  Federal  and 
State  laws  designed  to  enforce  prohibition.  Therefore 
it  is  manifest  to  us  that  the  explicit  words  of  section  2 
vesting  'concurrent  power'  to  enforce  prohibition  both 
in  Congress  and  in  the  States  mean  something  more  than 
the  *  concurrent  power'  to  which  reference  is  made  in 
Sturges  v.  Crownimhield,  4  Wheat.  122, 193,  4  L.  Ed.  529, 
as  existing  without  express  words." 

It  is  here  argued,  for  the  reversal  of  the  judgments 
in  each  of  the  appeals  before  us,  that,  if  the  respective 
States  may  enact  and  enforce  its  own  legislation  on  the 
subject,  authority  is  found  only  for  legislation  enacted 
subsequent  to  the  adoption  by  the  States  of  the  Eight- 
eenth Amendment,  and  that,  as  the  appellants  here  were 
each  convicted  under  legislation  enacted  prior  to  the 
adoption  of  that  amendment,  a  reversal  must  be  ordered 
on  that  account. 

This  feature  of  the  question  was  considered  by  the 
Supreme  Court  of  Georgia  in  the  case  of  Jones  v.  Hicks, 
supra,  where  that  court  pointed  out  that  the  Eighteenth 
Amendment  was  a  grant  of  additional  power  to  the  Fed- 
eral Government,  but  in  this  grant  of  power  the  States 
had  parted  with  none  of  their  own  power  to  enforce  pro- 
hibition within  their  own  sphere  of  action.  That  court 
said:  ''The  amendment  and  legislation  thereunder  by 
the  Congress  does  not  impair  the  integrity  of  any  exist- 
ing State  statute  to  enforce  prohibition,  nor  can  it  in- 
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terfere  with  the  enactment  of  any  future  legislation  by 
the  States  for  that  purpose/' 

On  this  same  subject  the  Supreme  Court  of  Appeals 
of  Virginia,  in  the  case  of  Allen  v.  Commonwealth,  supra, 
said:  **We  think  there  can  be  no  conflict  between  the 
Federal  and  State  legislation  on  the  subject  under  con- 
sideration so  long  as  neither  State  nor  Federal  govern- 
ment attempts  to  interdict  the  other  from  dealing  with 
the  conduct  in  question  as  Federal  or  State  offenses,  re- 
spectively, as  the  case  may  be,  and  where  the  legislation 
of  the  State  is  confined  to  punishing  the  conduct  as  State 
offenses  and  the  legislation  of  the  Federal  Government 
is  confined  to  punishing  the  same  conduct  as  Federal 
offenses,  neither  undertaking  to  nullify  the  laws  of  the 
other  enacted  and  operating  as  the  expression  of  the 
edicts,  respectively,  promulgating  the  provisions  as  to 
what  shall  be  offenses  against  the  respective  sovereign- 
ties and  the  punishments  therefor.'' 

And  further:  ** Under  the  view  which  we  take  of 
the  subject,  any  statute  which  the  State  may  have  en- 
acted or  may  enact  creating  or  not  creating  the  State 
offenses  aforesaid  would  not  be  in  conflict  with  the  Vol- 
stead act,  or  with  the  Eighteenth  Amendment,  unless 
and  only  to  the  extent  that  such  State  statute  should 
attempt  to  nullify  the  Federal  law  creating  the  Federal 
offenses  aforesaid.  The  State  law  could  not  authorize 
the  commission  of  the  offenses  condemned  by  the  Federal 
law  so  as  to  permit  the  offender  to  go  free  of  punishment 
under  the  Federal  law.  It  can,  however,  impose  or  with- 
hold punishment  for  such  conduct  as  State  offenses,  or 
impose  different  punishments  for  State  offenses  consist- 
ing of  the  same  conduct." 

On  this  phase  of  the  case  we  quote  again  from  the 
Nickerson  case,  supra,  where  the  Supreme  Court  of  Mas- 
sachusetts said:  *'The  amendment  does  not  require  that 
the  exercise  of  the  power  by  Congress  and  by  the  States 
shall  be  coterminous,  coextensive  and  coincident.  The 
power  is  concurrent,  that  is,  it  may  be  given  different 
manifestations  directed  to  the  accomplishment  of  the 
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same  general  purpose,  provided  they  are  not  in  imme- 
diate and  hostile  collision  one  with  the  other.  In  in- 
stances of  such  collision  the  State  legislation  must  yield. ' ' 

In  the  case  of  Rhode  Island  v.  Palmer,  253  U.  S.  350, 
64  L.  Ed.  356,  the  Supreme  Court  of  the  United  States 
held  that  the  Eighteenth  Amendment  had  been  properly 
submitted  to  and  ratified  by  the  States.  The  opinion  in 
that  case  is  unusual  in  that  it  consists  in  an  announcement 
of  the  conclusions  of  the  court  without  any  exposition  of 
the  reasoning  by  which  those  conclusions  had  been 
reached.  In  the  seventh  conclusion  announced  in  that 
opinion  it  is  said  that  the  second  section  of  the  amend- 
ment, which  declares  that  **the  Congress  and  the  several 
States  shall  have  concurrent  power  to  enforce  this  ar- 
ticle by  appropriate  legislation,"  does  not  enable  Con- 
gress or  the  several  States  to  defeat  or  thwart  prohibi- 
tion, but  only  to  enforce  it  by  appropriate  means.  That 
is,  the  States  may  enact  laws  to  aid  in  the  enforcement 
of  the  amendment,  but  may  not  enact  laws  to  defeat  its 
enforcement.  This  aid  which  the  States  are  thus  invited 
to  render  may  be  given  by  enforcing  laws  antedating  the 
amendment,  or  by  enacting  and  enforcing  laws  subse- 
quent thereto  and  in  conformity  therewith. 

It  is  pointed  out  in  a  number  of  the  opinions  which 
we  have  cited  above  that  the  Volstead  act  manifests  no 
purpose  on  the  part  of  the  Federal  Government  to  take 
exclusive  possession  of  the  field  of  operations  in  the  en- 
forcement of  this  amendment,  and,  quoting  again  from 
the  Nickerson  case,  supra,  ''Even  if  under  the  Eighteenth 
Amendment  Congress  has  the  clear  power  to  do  so,  its 
enactment  would  not  be  given  that  effect  except  in  in- 
stances where  its  design  to  accomplish  that  result  is  plain 
and  the  repugnance  between  the  Federal  and  the  State 
statute  is  absolute,  positive  and  irreconcilable,  so  that 
both  can  not  stand  together.  Missouri,  Kansas  S  Texas 
Ry.  v.  Harris,  234  U.  S.  412,  419,  34  Sup.  Ct.  790,  58  L. 
Ed.  1377,  L.  R.  A.  1915  E,  942;  Illinois  Cent  Rd.  v.  State 
Public  Utilities  Com.,  245  U.  S.  493,  510,  38  Sup.  Ct.  170, 
62  L.  Ed.  425.'' 
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.  See,  also,  Ahhate  v.  United  States  (Circuit  Court  of 
Appeals,  9th  Circuit),  270  Fed.  735;  United  States  v. 
Holt  (District  Court  North  Dakota),  270  Fed.  639; 
Woods  V.  City  of  Seattle  (District  Court,  W.  D.  N.  D. 
Washington),  270  Fed.  315;  Ex  parte  Crookshank  (Dis- 
Court  S.  D.  S.  D.  California),  269  Fed.  980;  Feigenspan, 
Inc.,  V.  Bodine,  264  Fed.  186 ;  United  States  v.  Peterson, 
268  Fed.  864. 

In  the  case  of  State  v.  Green.  86  So.  919,  the  Su- 
preme Court  of  Louisiana  held  that  the  act  of  that  State 
which  denounced  as  a  misdemeanor  the  retailing  of  in- 
toxicating liquors  without  having  obtained  a  license  was 
superseded  and  in  effect  repealed  by  tlie  Eighteenth 
Amendment  and  the  Volstead  act;  but  the  reason  given 
was  that  such  a  law,  even  if  enacted  subsequent  to  the 
adoption  of  the  Eighteenth  Amendment,  would  not  be 
*' appropriate  legislation,"  but  would  be  absolutely  vio- 
lative of  the  amendment.  Biit  that  court,  in  the  case  of 
Shreveport  v.  Marx,  86  So.  602,  held  that  the  State  stat- 
ute prohibiting  the  sale  of  liquor,  although  in  force  when 
the  Eighteenth  Amendment  and  the  Volstead  act  became 
effective,  was  not  repealed  or  superseded  by  such  amend- 
ment or  act  of  Congress. 

The  distinction  between  the  two  Louisiana  cases  is 
of  course  that  one  act  tended  to  defeat  the  purpose  of 
the  amendment  and  the  Volstead  act  in  aid  thereof  by 
licensing  the  sale  of  intoxicating  liquors,  while  the  other 
statute  tended  to  enforce  the  amendment.  The  first  act 
was  therefore  held  to  be.  void,  and  the  second  held  to  be 
valid. 

We  conclude  therefore  that  act  No.  30  (Acts  1915, 
p.  98;  §  6160,  C.  &  M.  Digest),  under  which  appellants 
were  convicted,  is  a  valid  and  subsisting  law,  and  the 
judgments  of  conviction  are  aflSrmed  in  each  case. 
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American  Bauxite  Company  v.  Tudor. 
Opinion  delivered  May  9,  1921. 

1.  Master  and  servant — safe  place  to  work — instruction. — In  an 
action  for  injuries  received  in  a  fall  in  dodging  a  rolling  boulder 
released  by  a  fellow-servant,  where  the  only  danger  incident  to 
the  employment  arose  out  of  the  manner  in  which  the  employees 
themselves  discharged  their  duty,  it  was  error  to  submit  to  the 
jury  the  safety  of  their  place  of  work. 

2.  Master  and  servant — questions  for  the  jury. — In  an  action 
for  injuries  from  a  fall  in  dodging  a  rolling  boulder  released  by 
a  fellow-servant,  held  under  the  evidence  that  plaintiff's  negli- 
gence and  his  fellow-servant's  negligence  were  questions  for 
the  jury. 

3.  NEGUGENCE  —  CONTRIBUTORY  NEGLIGENCE  —  INSTRUCTION. — An  in- 
struction that  plaintiff's  negligence  would  not  defeat  a  recovery  if 
the  company's  negligence  was  of  a  greater  degree  than  his  own, 
in  which  event  the  jury  would  diminish  the  amount  of  damages, 
if  any,  in  proportion  to  the  amount  of  negligence  attributable  to 
the  plaintiff,  if  any,  held  proper. 

Appeal  from  Saline  Circuit  Court;  W.  H.  Evans, 
Judge;  reversed. 

Mehaffy,  Donham  <&  Mehaffy,  for  appellant. 

No  case  was  made  for  a  jury,  and  it  was  error  to  re- 
fuse a  peremptory  instruction.  A  servant,  even  as  to 
dangers  created  by  the  acts  of  the  master,  assumes  the 
risk  of  such  danger  when  he  is  aware  of  such  act  of  neg- 
ligence and  appreciates  the  danger.  141  Ark.  438,  and 
many  other  needless  to  recite. 

The  court  gave  conflicting  instructions,  which  is  al- 
ways error.  138  Ark.  563;  76  Id.  224;  83  Id.  61;  99 
Id.  377. 

An  instruction  which  ignores  a  material  issue  about 
which  the  evidence  is  conflicting  is  misleading  and  preju- 
dicial. 93  Ark.  564.  See,  also,  95  Ark.  108;  94  7rf.  282; 
96  Id.  184;  102  Id.  627;  134  Id.  575. 

No  case  was  made  for  a  jury,  and  a  verdict  should 
have  been  directed  for  defendant. 
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N.  A.  McDcmicl,  for  appellee. 

1.  The  instructions  objected  to  are  not  set  out  in 
appellant's  abstract,  and  this  court  will  not  presume  er- 
ror but  will  presume  that  correct  instructions  were  given 
curing  any  errors  complained  of.  129  Ark.  95;  132  hi, 
449;  121  Id.  274;  126  Id.  562.  Any  objections  thereto  are 
considered  waived.  126  Ark.  562 ;  104  Id.  375.  See,  also, 
lOSArk.  430;  101  76^.207. 

Appellant  has  failed  to  set  out  in  his  abstract  two 
instructions  given  by  the  court.  None  of  those  given 
were  inherently  defective  as  defined  in  the  law  Century 
Dictionary  verbo.    95  Ark.  108. 

Rule  9  requires  the  instructions  to  be  set  out — those 
given  as  well  as  those  refused — if  not,  the  case  will  be 
affirmed.  90  Ark.  230.  See,  also,  Brickwood's  Sackett  on 
Instructions,  §  175. 

2.  The  court  properly  refused  the  peremptory  in- 
structions asked  by  appellant,  as  there  was  evidence  to 
establish  the  issue.  105  Ark.  136 ;  98  Id.  370 ;  120  Id.  206 ; 
119  Id.  589. 

The,  question  of  negligence  is  a  mixed  question  of 
law  and  fact  and  should  be  submitted  to  a  jury.  35  Ark. 
602,  614;717(;.  445. 

3.  The  instructions  given  for  appellee  are  not  in 
conflict  with  those  given  for  appellant,  but,  if  so,  they 
are  not  set  out  in  the  abstract.  The  instructions  must 
be  taken  as  a  whole,  and  if  on  the  whole  they  are  correct 
it  is  sufficient.  132  Ark.  78.  See,  also,  89  Ark.  24 ;  95  7d. 
209;  118  Id.  337. 

The  instructions  state  the  law,  and  the  objections 
thereto  are  not  well  taken.  88  Ark.  204 ;  70  Id.  441.  They 
were  not  abstract  nor  conflicting,  nor  were  they  mislead- 
ing or  prejudicial.  96  Ark.  614;  90  Id.  278;  88  Id.  231; 
76  Id.  348,  599. 

The  question  of  assumed  risk  was  submitted  to  the 
jury  by  instruction  No.  7  for  appellant.  It  is  not  prac- 
tical or  possible  to  state  all  the  law  in  one  instruction, 
and  it  is  sufficient  if  the  various  phases  of  the  law  are 
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submitted  to  the  jury  in  separate  instructions.  93 
Ark.  589. 

The  evidence  was  conflicting,  and  the  verdict  of  the 
jury  settles  all  questions  of  fact  and  is  final  on  appeal, 
as  there  is  no  error  in  the  instructions  as  to  the  law. 

Under  our  statute  appellant  is  liable,  as  no  warning 
of  danger  was  given  and  appellee  did  not  assume  the 
risk.  Appellant  is  liable  for  the  employee's  negligent 
act.  C.  &  M.  Digest,  §  7137.  A  servant  does  not  assume 
the  risk  of  negligence  of  a  fellow-servant  (93  Ark.  88), 
unless  he  realizes  the  danger  and  then  exposes  himself 
to  it.    105  Ark.  533 ;  98  Id.  227 ;  108  Id.  578 ;  97  Id.  344. 

Smith,  J.  Appellee  recovered  judgment  to  compen- 
sate an  injury  sustained  while  engaged  in  digging  and 
mining  ore  as  an  employee  of  the  appellant  company. 

The  instructions  given  at  his  request  permitted  a 
recovery  if  the  jury  found  that  the  company  had  directed 
him  to  work  in  an  unsafe  place,  or  if  a  finding  was  made 
that  one  of  his  fellow-servants  had  negligently  rolled  a 
boulder  in  front  of  him,  thereby  causing  the  injury. 

On  behalf  of  the  company,  it  is  insisted  that  no  case 
was  made  for  the  jury ;  but  the  court  refused  to  grant  its 
prayer  for  a  peremptory  instruction.  The  court  did, 
however,  give  at  the  company's  request  an  instruction, 
numbered  2,  which  told  the  jury  to  find  in  its  favor  un- 
less they  found  that  appellee  was  injured  *'by  reason  of 
having  dodged  a  boulder  that  was  thrown  or  pushed  in 
his  way,''  and  it  is  insisted  that  error  was  committed  in 
submitting  any  other  question  of  negligence. 

We  think  the  testimony  made  a  case  for  the  jury ;  but 
the  case  was  made  upon  a  showing  of  negligence  on  the 
part  of  a  fellow-servant,  and  no  other  question  should 
have  been  submitted,  and  it  was  error  to  have  submitted 
the  question  of  the  master's  breach  of  duty  to  furnish 
the  servant  a  reasonably  safe  place  in  which  to  work. 

According  to  appellee,  he  was  injured  in  the  follow- 
ing manner:  he  was  carrying  boulders  and  was  piling 
them  on  the  railroad  track,  where  cars  came  and  hauled 
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them  away,  and,  while  thus  employed,  an  Italian,  who 
was  similarly  engaged,  released  a  boulder  which  he  was 
carrying,  and,  impelled  by  the  force  of  gravity,  the  boul- 
der rolled  down  the  side  of  the  mine  toward  appellee, 
who,  attempting  to  escape  the  rolling  boulder,  became 
overbalanced  and  was  thrown  on  his  head.  Appellee  was 
perfectly  familiar  with  his  surroundings.  This  was  a 
bauxite  mine,  and  it  was  appellee's  duty,  as  well  as  that 
of  the  Italian,  to  excavate  the  boulders  and  carry  them 
away  so  that  the  earth  might  thereafter  be  removed. 
The  only  danger  incident  to  the  employment  arose  out 
of  the  manner  in  which  the  employees  themselves  dis- 
charged their  duty,  and  it  was  error  to  submit  the  ques- 
tion of  the  safety  of  their  place  of  work  to  the  jury.  The 
mine  where  the  injury  occurred  was  only  ten  feet  deep, 
and  the  incline,  down  which  the  rock  rolled,  furnished  the 
means  of  ingress  into  and  egress  from  the  mine. 

Other  objections  were  made  to  the  instructions  given, 
but  we  think  they  will  pass  out  of  the  case  upon  a  trial 
anew  when  the  case  is  submitted  on  the  question  alone  of 
the  fellow-servant's  negligence. 

The  proof  on  the  part  of  the  company  tended  to 
show  that  appellee  was  not  injured  in  the  mine,  and  that, 
if  he  did  fall,  the  fall  was  not  occasioned  by  any  negli- 
gence of  a  fellow-servant,  but  by  his  own  negligence. 
However,  we  have  said  that  question  is  for  the  jury. 

It  is  insisted  that  an  erroneous  instruction  was  given 
on  the  measure  of  damages,  in  that  the  jury  was  not  re- 
quired to  take  into  account  the  contributory  negligence  of 
appellee.  Such,  however,  is  not  the  case  when  instruc- 
tions numbered  4  and  5  are  read  together,  as  we  think 
they  should  be.  In  instruction  numbered  4  the  jury  was 
told  that  appellee's  negligence  would  not  defeat  a  re- 
covery if  the  company's  negligence  was  of  a  greater  de- 
gree than  his  own,  in  which  event  they  would  ''diminish 
the  amount  of  damages,  if  any,  in  proportion  to  the 
amount  of  negligence  attributable  to  the  plaintiff,  if 
any."  Instruction  numbered  5  dealt  with  the  elements 
of  damage  and  told  the  jury  the  matters  they  would  take 
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into  account  in  computing  the  damage,  and  this  sum  was, 
of  course,  to  be  reduced  as  stated  in  instruction  num- 
bered 4. 

For  the  error  indicated  in  submitting  the  question  of 
negligence  in  regard  to  the  safety  of  the  place  in  which 
appellee  was  employed  the  judgment  will  be  reversed  and 
the  cause  remanded  for  a  new  trial. 


Bank  of  Blytheville  v.  State. 
Opinion  delivered  May  9,  1921. 

1.  Banks  and  banking  —  liabh^ity  of  stockholders  for  public 
FUNDS. — Crawford  &  Moses'  Digest,  §§  2832,  2835,  making  stock- 
holders of  banks  liable  for  public  funds  deposited  therein,  does 
not  violate  Const.,  art.  12,  §  6,  providing  that  the  General  As- 
sembly may  alter  or  revoke  charters  in  such  manner  that  no  in- 
justice may  be  done  the  corporators,  or  Const.  U.  S.,  art.  1,  §  10, 
prohibiting  acts  impairing  the  obligation  of  contracts. 

2.  Constitutional  law — power  to  alter  or  revoke  charters. — 
Under  Const.,  art.  12,  §  6,  reserving  to  the  General  Assembly 
the  power  to  alter  or  revoke  the  charter  of  a  corporation,  in  such 
manner  that  no  injustice  may  be  done  to  the  corporators,  before 
an  act  changing  the  charter  of  a  corporation  can  be  declared 
unconstitutional,  it  must  appear  that  the  effect  of  the  act  is  con- 
fiscatory of  the  stock  or  property  of  the  corporation, 

3.  Banks  and  banking — change  in  charter — acceptance. — Where 
stockholders  of  a  bank  accepted  their  original  charter,  subject  to 
the  State's  reserved  power  to  alter  or  revoke  it,  it  was  not  nec- 
essary that  they  should  formally  accept  the  act  imposing  liability 
on  stockholders  for  public  funds  on  deposit  (Crawford  &  Moses' 
Dig.>  §§  2832,  2835)  since  they  impliedly  accepted  the  act  by  con- 
tinuing in  business  after  its  passage. 

4.  Banks  and  banking — repeal  of  statute. — Crawford  &  Moses* 
I>ig:est,  §§  2832,  2835,  making  bank  stockholders  liable  for  public 
funds  deposited  therein,  was  not  repealed  by  the  banking  act  of 
1913,  which  does  not  deal  with  that  particular  subject  nor  ex- 
pressly repeal  such  sections. 

6.  Statutes — repeal  by  implication. — Repeals  by  implication  do 
not  arise  unless  there  is  an  irreconcilable  repugnancy  between 
the  later  and  older  statutes. 
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6.  Statutes — repeal  by  implication. — A  general  affirmative  stat- 
ute could  only  repeal  by  implication  prior  statutes  of  a  general 
affirmative  nature  dealing  with  the  same  subject,  and  would  not 
have  the  effect  of  replacing  a  prior  act  dealing  with  a  particular 
subject. 

7.  Banks  and  banking — LiABiLriY  for  public  funds. — The  liability 
of  stockholders  of  a  bank  for  public  funds,  imposed  by  Crawford 
&  Moses'  Digest,  §  2832,  was  not  defeated  by  failure  of  the 
county  collector  to  deposit  each  specific  fund  in  a  separate  ac- 
count, as  the  statute  imposes  no  such  duty. 

8.  Banks  and  banking — what  are  "PUBup  funds." — Crawford  & 
Moses'  Digest,  §  2832,  making  bank  stockholders  liable  for  public 
funds  deposited  in  their  bank,  does  not  apply  to  funds  belonging 
to  a  drainage  district;  §  2835  defining  "public  funds"  as  "money, 
warrants  or  bonds  or  other  paper  having  a  money  value,  belong- 
ing to  the  State  or  to  any  county,  city,  incorporated  town  or 
school  district  therein." 

9.  Banks  and  banking  —  public  funds. — Voluntary  payments  of 
money  for  school  purposes  to  the  county  collector,  and  by  him 
deposited  in  a  bank,  were  public  funds,  for  which  the  stockhold- 
ers of  the  bank  were  liable,  under  Crawford  &  Moses'  Digest, 
§§  2832,  2835. 

Appeal  from  Mississippi  Circuit  Court,  Chickasawba 
District;  B.  H.  Dudley,  Judge;  reversed  in  part. 

Hughes  (&  Hughes,  E.  P.  Rosenberger  and  Little, 
Buck  (&  Ldsley,  for  appellants. 

1.  The  act  of  April  9,  1891,  as  amended  by  act 
March  17, 1903,  had  the  eflfect  of  increasing  the  burdens  of 
the  stockholders  in  the  'Blytheville  Bank,  which  did  them 
an  injustice  contrary  to  art.  12,  §  6,  of  our  Constitution, 
and  impairs  existing  obligations  in  violation  of  art.  1, 
§  10,  Constitution  of  the  United  States.  Sections  1990 
and  1993  of  Kirby's  Digest,  being  C.  &  M.  Digest,  §§  2832 
and  2835,  were  repealed  as  to  banks  by  act  113,  Acts  1913. 
Where  the  Legislature  takes  up  the  whole  subject  and 
covers  the  entire  matter  of  a  former  statute,  the  prior 
act  is  repealed.    73  Ark.  536;  70  Id.  27. 

2.  All  of  the  funds  going  to  make  up  the  deposit 
sued  for  were  not  public  funds  within  C.  &  M.  Dig.,  §  2835. 
The  amount  belonging  to  road  districts  is  not  shown.  The 
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burden  of  doing  this  was  on  appellee  to  prove  all  mate- 
rial facts  alleged  by  him.  105  Ark.  697.  Appellee  al- 
leged that  the  deposit  was  made  up  of  public  funds.  This 
was  denied.  The  allegation  was  material,  and  the  bur- 
den was  on  appellee  to  show  that  the  deposit  was  made 
up  of  public  funds  and  within  the  purview  of  our  statute 
which  must  be  strictly  construed.  59  Ark.  344;  70  Id. 
481.  A  recovery  could  only  be  had  for  public  funds  de- 
posited. C.  &  M.  Digest,  §  2835.  Drainage  district 
funds  are  not  county  funds.  102  Ark.  106;  116  Id.  356, 
nor  State  funds,  nor  a  city,  town  or  school  district  fund, 
and  hence  not  a  public  fund  at  all,  and  the  court  erred  in 
olding  a  drainage  district  fund  was  a  public  fund,  and 
appellant  was  not  liable. 

3.  Appellees  were  not  entitled  to  recover  because  the 
statute  is  unconstitutional  and  void,  the  statute  was  re- 
pealed by  the  banking  act  of  1913,  and  appellees  did  not 
separate  the  funds  going  to  make  up  the  deposit  sued  for 
so  as  to  fall  within  the  definition  of  public  funds  as  set  out 
in  C.  &  M.  Digest,  §  2835.  It  was  also  error  to  allow  a 
recovery  for  the  drainage  district  funds,  $4,139.23,  and 
the  $2,000,  the  voluntary  contribution  of  the  property 
holders  in  Blytheville  Special  School  District. 

Nelson  d  Keck,  for  appellees. 

1.  The  act  is  constitutional.  Acts  like  this  have 
often  been  upheld.  Elliott  on  Private  Corporations  (3 
ed.),  §  559;  Clarke  on  Corp.  (Hornbook  Series),  §  227; 
10  Cyc.  §§  676-7. 

The  Legislature  has  the  right  of  alteration  and  revo- 
cation of  charters  of  corportions,  limited  only  by  the  in- 
hibition that  no  injustice  be  done  the  corporators.  58 
Ark.  407 ;  64  Id.  83 ;  87  Id.  587 ;  94  Id.  27 ;  136  Id.  128.  The 
adjudicated  cases  in  Arkansas  have  no  application  to  the 
present  case.  130  Ark.  135;  219  U.  S.  121;  236  Id.  579; 
165  Id.  1. 

2.  C.  &  M.  Dig.,  §  2832,  was  not  repealed  by  the 
banking  act  of  1913.  If  it  was,  it  was  by  implication,  as 
there  is  no  direct  repeal.    50  Ark.  132 ;  53  Id.  337 ;  53  Id. 
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418 ;  92  Id.  270 ;  116  Ark.  414-15 ;  120  Id.  589.  There  is  no 
repugnancy  between  the  acts.  123  Ark.  76;  127  Id.  266. 
Repeals  by  implication  are  not  favored,  and  the  two  stat- 
utes must  irreconcilable  and  repugnant.  123  Ark.  187; 
142  Id.  146. 

Drainage  and  improvement  districts  are  agencies  of 
the  government  for  public  purposes,  and  their  funds  are 
pubUc  funds.    99  Ark.  336;  107  Id.  189;  134  Id.  115. 

HuMPHEBYs,  J.  Appellees  instituted  suit  against 
appellants  in  the  circuit  court  of  Mississippi  County, 
Chickasawba  District,  to  recover  $41,293.15,  alleged  to 
be  public  moneys  collected  as  taxes  by  D.  H.  Blackwood, 
the  duly  elected,  qualified  and  acting  collector  of  Missis- 
sippi County,  and  deposited  by  him  in  the  Bank  of 
Blytheville.  A  recovery  was  sought  under  the  act  of 
April  9,  1891,  page  230,  as  amended  by  the  act  of  March 
17, 1903,  page  142.  The  parts  of  the  acts  involved  in  this 
litigation  are  digested  in  Crawford  &  Moses'  Digest  as 
sections  2832  and  2835. 

Appellants  interposed  the  following  defenses  to  the 
alleged  cause  of  action:  First,  that  the  acts  made  the 
basis  of  the  suit  are  unconstitutional  and  void;  second, 
that  the  acts  made  the  basis  of  the  suit  were  repealed  by 
act  No.  113  of  the  Acts  of  the  General  Assembly  of  the 
State  of  Arkansas  for  the  year  1913,  known  as  the  Gen- 
eral Banking  Law  of  the  State ;  third,  that  the  collector 
did  not  make  separate  deposits  of  the  alleged  public  funds 
in  said  bank;  fourth,  that  the  drainage  funds  to  tlie 
amount  of  $4,139.23  and  the  voluntary  payment  of  $2,000 
for  school  purposes  were  not  public  funds  as  defined  by 
section  2835  of  Crawford  &  Moses'  Digest. 

The  cause  was  submitted  to  the  court,  sitting  as  a 
jury,  upon  the  pleadings  and  evidence,  which  resulted  in 
a  verdict  and  judgment  against  appellants  in  the  sum  of 
$41,293.15. 

The  facts  necessary  to  a  determination  of  the  issues 
involved  on  this  appeal  are,  in  substance,  as  follows: 
The  Bank  of  Blytheville,  of  which  appellants  were  stock- 
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holders,  was  organized  and  the  stock  issued  in  the  year 
1900.  It  began  business  immediately  and  continued  to 
do  business  as  a  banking  corporation  until  the  11th  day 
of  March,  1920,  at  which  time,  on  account  of  insolvency, 
it  was  taken  over  by  the  State  Banking  Department  un- 
der act  No.  113,  Acts  of  the  General  Assembly,  1913. 
Prior  to  the  time  said  bank  was  declared  insolvent  and 
taken  over  by  the  deputy  State  Bank  Commissioner,  D. 
H.  Blackwood,  the  sheriff  and  ex-officio  collector  of  Mis- 
sissippi County,  had  deposited  in  said  bank,  to  his  credit 
as  collector,  $41,293.15.  The  funds  deposited  were  collec- 
tions for  the  Chickasawba  District  of  Mississippi  County. 
$4,139.23  of  said  amount  was  taxes  collected  for  drain- 
age districts  7,  9,  16  and  17 ;  $2,000  of  said  amount  was  a 
voluntary  tax  paid  to  the  collector  for  the  Blytheville 
Special  School  District;  the  remainder  of  it  was  taxes 
collected  for  the  State,  county,  schools,  towns  and  cities. 
Immediately  after  the  bank  commissioner  assumed  con- 
trol of  the  bank,  D.  H.  Blackwood,  the  collector,  made  a 
demand  for  the  entire  amount  deposited,  which  demand 
for  payment  was  by  the  bank  refused. 

Appellant's  first  insistence  for  reversal  is  that  the 
act  of  April  9, 1891,  as  amended  by  act  of  March  17, 1903, 
had  the  effect  of  increasing  the  burdens  of  the  stockhold- 
ers in  the  Blytheville  bank,  who  are  appellants  herein,  in 
relation  to  public  funds,  w^hich  did  an  injustice  to  them, 
contrary  to  the  inhibition  of  article  12,  section  6 
of  the  Constitution  of  the  State  of  Arkansas,  and  which 
had  the  effect  of  impairing  existing  obligations  in  viola- 
tion of  article  1,  section  10,  Constitution  of  the 
United  States.  It  is  true  that,  prior  to  the  amendatory 
act  of  March  17,  1903,  stockholders  of  a  bank  were  not 
liable  for  public  funds,  and  that  the  amendatory  act  made 
them  liable  for  all  public  funds  deposited  therein,  not  paid 
to  the  person  entitled  to  receive  same  on  demand.  The 
constitutionality  of  the  act  in  question  has  been  before 
the  court  frequently,  and  the  court  is  committed  to  the 
doctrine  that  the  State  has  reserved  its  power  in  the  Con- 
stitution to  alter  the  charter  of  a  corporation,  limited 
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only  by  the  inhibition  that  *'no  injustice  be  done  the  cor- 
porators." Leep  V.  Railway  Co.,  58  Ark.  407;  St.  L.,  I. 
M.  dd  S.  My.  Co.  v.  Paul,  64  Ark.  83 ;  Ozan  Lumber  Co.  v. 
Biddie,  87  Ark.  587 ;  Arkansas  Stave  Co.  v.  State,  94  Ark. 
27;  Davis  v.  Moore,  130  Ark.  128.  The  reservation  of 
this  power  and  the  only  limitation-  imposed  may  be 
found  in  article  12,  section  6,  of  the  Constitution 
of  1874,  which  reads  as  follows:  '* Corporations  may 
be  formed  under  general  laws,  which  laws  may  be 
from  time  to  time  altered  or  repealed.  The  General 
Assembly  shall  have  the  power  to  alter,  revoke  or 
annul  any  charter  of  any  incorporation  now  existing  and 
revocable  at  the  adoption  of  this  Constitution,  or  any 
that  may  hereafter  be  created,  whenever  in  their  opinion 
it  may  be  injurious  to  the  citizens  of  this  State,  in  such  a 
manner,  however,  that  no  injustice  may  be  done  to  the 
corporators."  Every  objection  urged  by  appellants 
against  the  constitutionality  of  the  acts  finds  an  answer 
in  the  fact  that  a  corporation  accepts  its  charter  powers 
subject  to  the  reserved  right  in  the  State  to  alter  or  re- 
voke the  charter  whenever,  in  the  opinion  of  the  General 
Assembly,  such  revocation  or  alteration  is  for  the  protec- 
tion of  the  citizens  of  the  State,  if  done  in  such  a  manner 
that  no  injustice  may  be  done  to  the  corporators.  Be- 
fore an  act  revoking  or  changing  the  charter  of  a  cor- 
poration can  be  declared  unconstitutional,  it  must  appear 
that  the  effect  of  the  act  is  confiscatory  of  the  stock  or 
property  of  the  corporation.  In  discussing  a  statute 
which  imposed  additional  liabilities  upon  stockholders 
and  directly  upon  the  question  as  to  whether  injustice 
had  been  done  to  the  corporators  by  the  passage  of  the 
statute,  this  court  said,  in  Davis  v.  Moore,  130  Ark. 
128:  .*'The  statute,  as  we  have  already  seen,  does 
not  impose  an  absolute  liability  on  the  shareholder 
of  stock,  nor  does  it  compel  the  corporation  or  its 
stockholders  to  accept  the  provisions  of  the  statute.  It 
does  not  operate  in  any  sense  as  a  confiscation  of  the 
shares  of  stock,  for  the  corporation  may  be  wound  up, 
and  in  that  way  the  property  interest  of  the  stockhold- 
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ers  preserved,  or  an  individual  stockholder  may  sell  his 
stock  if  he  objects  to  the  corporation  continuing  busi- 
ness under  the  new  terms  prescribed.  It  can  not  be  as- 
sumed that  the  new  terms  prescribed  by  the  statute  op- 
erate as  an  impairment  or  depreciation  of  the  value  of 
the  stock,  and  that  an  objecting  stockholder  would  be 
unable  to  dispose  of  his  shares  of  stock  at  full  value." 
The  appellants  assail  the  statute  before  us  on  the  further 
ground  that  no  provision  is  contained  in  it  for  an  accept- 
ance of  the  change  or  alteration  in  the  charter  by  the 
corporation  or  its  stockholders.  This  can  make  no  dif- 
ference, because,  as  said  before,  it  accepted  its  original 
charter  on  condition  that  the  State  reserved  the  power 
to  revoke  or  alter  it,  if  the  revocation  or  alteration  did 
not  have  the  effect  of  confiscating  its  property.  An  ac- 
ceptance of  the  altered  charter  was  clearly  made  by  con- 
tinuation in  business  after  the  change  was  made.  The 
statute  in  question  is  not  void  as  infringing  upon  either 
the  Constitution  of  the  State  or  of  the  United  States. 
Noble  State  Bank  v.  Ilaskel,  219  U.  S.  104;  Assaria 
State  Bank  v.  Dolly,  219  U.  S.  121 ;  Rampo  Water  Co,  v. 
New  York,  236  U.  S.  579.  In  the  last  case  cited,  the  Su- 
preme Court  of  the  United  States  said:  ** Where  the 
charter  of  a  corporation  granted  by  the  State  Legisla- 
ture, or  the  Constitution  or  the  law  of  a  State  in  force 
when  such  charter  is  granted,  reserves  to  the  Legislature 
the  power  to  alter,  amend  or  withdraw  any  franchise  or 
privilege  granted  by  such  charter,  this  reservation  quali- 
fies the  grant,  and  the  subsequent  exercise  of  the  reserved 
power  is  not  within  the  prohibition  of  the  Federal  Con- 
stitution as  an  act  impairing  the  obligation  of  a  con- 
tract." 

Appellants'  second  insistence  for  reversal,  that  sec- 
tions 2832  and  2835  of  Crawford  &  Moses'  Digest  were 
repealed  by  the  banking  act  of  1913,  is  not  sound.  There 
is  no  express  repeal  of  sections  2832  and  2835  of  Craw- 
ford &  Moses'  Digest  in  the  general  banking  act,  and 
repeals  by  implication  will  not  arise  unless  there  is  an 
irreconcilable  repugnancy  between  the  later  and  older 
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statutes.  Sections  2832  and  2835  of  Crawford  &  Moses' 
Digest  make  the  stockholders  of  a  bank  liable  for  public 
funds  deposited  in  the  bank,  if  the  bank  fails  to  pay  the 
funds  to  the  person  entitled  to  receive  same  upon  de- 
mand. The  banking  act  of  1913  does  not  deal  with  that 
particular  subject.  While  the  banking  act  is  a  general 
aflSrmative  statute,  it  could  only  repeal  prior  statutes  of 
a  general  affirmative  nature  dealing  with  the  same  sub- 
ject, and  would  not  have  the  effect  of  repealing  a  prior 
act  dealing  with  the  particular  subject.  Martels  v.  Wyss, 
123  Ark.  184;  Ward  v.  WUson,  127  Ark.  266;  State  y. 
Adams,  142  Ark.  411 ;  Bartlett  v.  Willis,  147  Ark.  374. 

The  third  insistence  of  appellant  for  reversal,  to  the 
effect  that  appellants  are  not  liable  because  the  collector 
did  not  deposit  each  specific  fund  in  separate  accounts 
in  the  bank,  is  not  well  taken,  because  the  statute  in  ques- 
tion does  not  impose  any  such  duty  upon  the  collector. 

That  part  of  the  fourth  or  last  insistence  of  appel- 
lant for  reversal,  to  the  effect  that  the  court  erred  in  per- 
mitting a  recovery  for  the  amount  of  the  drainage  funds 
of  $4,139.23,  is  sound.  The  act  upon  which  a  recovery 
is  sought  specifically  defines  the  public  funds  for  which 
stockholders  become  liable  when  deposited  in  the  bank, 
when  not  paid  to  the  party  entitled  thereto  upon  de- 
mand. It  is  only  money  of  the  United  States,  State, 
county,  city,  town  or  school  warrants  or  bonds  or  other 
paper  having  a  money  value  which  are  the  property  of 
the  State  or  of  the  county,  city,  incorporated  town  or 
school  district,  deposited  in  banks,  which  can  be  recov- 
ered from  the  stockholders  of  the  bank  in  case  not  paid 
by  the  bank  to  the  party  entitled  thereto  upon  demand. 
The  language  of  section  2835  of  Crawford  &  Moses'  Di- 
gest is  specific  in  defining  public  funds,  and  does  not  in- 
clude public  funds  belonging  to  drainage  districts.  If 
the  statute  permitted  the  recovery  of  all  public  funds  de- 
posited in  a  bank  from  the  stockholders  when  not  paid  by 
the  bank  upon  demand  of  the  party  entitled  thereto,  then 
public  funds  belonging  to  a  drainage  district  would  neces- 
sarily be  included,  but  the  public  funds  defined  in  the  act 
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are  confined  to  those  belonging  to  the  State,  county,  city, 
incorporated  town  or  school  district.  The  act  is  as  fol- 
lows : 

'*For  the  purpose  of  this  act  *  public  funds  ^  shall  be 
construed  to  mean  all  lawful  money  of  the  United  States, 
and  all  State,  county,  city,  town  or  school  warrants  or 
bonds,  or  other  paper  having  a  money  value,  belonging 
to  the  State,  or  to  any  county,  city,  incorporated  town  or 
school  district  therein.^' 

We  can  not  agree,  however,  with  the  insistence  of 
appellant  that  the  voluntary  payment  of  money  to  the  col- 
lector in  the  sum  of  $2,000  for  the  Blytheville  Special 
School  District  is  not  a  public  fund,  as  defined  by  section 
2835  of  Crawford  &  Moses '  Digest.  It  became  a  part  of 
the  school  fund  as  completely  by  voluntary  pajonent  as 
if  the  payment  had  been  involuntary.  It  was  property 
passing  through  the  hands  of  the  collector  of  a  public 
nature,  belonging  to  said  school  fund.  We  think  it  comes 
clearly  within  public  funds,  defined  by  said  statute. 

The  judgment  is  affirmed  except  as  to  the  item  of 
$4,139.23,  and,  as  to  that  item,  it  is  reversed  and  dis- 
missed as  against  the  stockholders. 


Arkansas  Zinc  &  Smelting  Corporation  v.  Silver 
Hollow  Mining  Company. 

Opinion  delivered  May  9,  1921. 

Accord  and  satisfaction — ^acceptance  op  check  in  full  set- 
tlement.— Where  a  claim  is  in  dispute,  and  the  debtor  sends  to 
the  creditor  a  check  or  other  remittance  which  he  clearly  states  is 
a  full  payment  of  the  claim,  and  the  creditor  accepts  the  remit- 
tance or  collects  the  amount  of  the  check,  without  objection,  this 
constitutes  a  good  accord  and  satisfaction. 

Accord  and  satisfaction  —  evidence. — Letters  exchanged  be- 
tween the  parties  relative  to  a  change  in  the  computation  of  the 
purchase  price  of  the  ore,  which  change  was  never  consummated, 
do  not  establish  that  the  acceptance  of  checks  purporting  to  be 
in  full  settlement  of  claims  was  merely  a  tentative  settlement 
pending  final  agreement. 
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Appeal  from  Marion  Chancery  Court;  B.  F.  McMa- 
hauj  Chancellor;  reversed. 

Daily  £  Woods  and  J.  H.  Black,  for  appellant. 

According  to  the  character  of  the  ore  shipped,  the 
schedule  of  prices  provided  in  sections  9  and  10  of  the 
contract  governed,  and  the  payments  made  on  each  ship- 
ment were  calculated  on  the  correct  basis,  and  there  was 
an  accord  and  satisfaction.  The  checks  sent  in  payment 
were  received  and  cashed. 

Where  there  is  any  ambiguity  in  the  contract,  then 
the  parties  are  bound  by  the  construction  which  thoy 
themselves  have  placed  upon  it  134  Ark.  542;  104  Id. 
474;  98  Id.  425;  95  Id.  454;  46  Id.  131;  55  Id.  417;  52  Id. 
73 ;  88  M  363. 

Plaintiff  received  settlement  sheets  and  received  and 
cashed  the  checks  in  settlement,  and  this  constituted  an 
accord  and  settlement,  and  there  was  nothing  due  appel- 
lee, and  the  cause  should  be  reversed  and  dismissed,  as 
there  was  accord  and  satisfaction.  1  C.  J.,  pp.  563-4,  § 
87:  94  Ark.  158;  98  Id.  269;  100  Id.  251. 

«7.  C.  Floyd  and  Williams  (&  Seawell,  for  appellee. 

If  the  contract  is  ambiguous  and  susceptible  of  more 
than  one  construction,  it  is  the  duty  of  the  court  to  place 
that  construction  on  it  most  favorable  to  appellee,  as  ap- 
pellant prepared  the  contract.  74  Ark.  41 ;  84  Id.  431 ; 
105  Id.  518;  112  Id.  1;  174  S.  W.  136.  Under  these  au- 
thorities the  court  properly  construed  the  contract  and 
held  that  appellee  was  entitled  to  settlement  under  the 
schedule  in  paragraph  14.  Appellee  is  not  estopped,  and 
the  contention  is  without  merit.  From  the  letters  it  ap- 
pears there  was  no  compromise  or  accord.  99  Ark.  260; 
91  Id.  141.  The  evidence  sustains  the  finding  of  the  chan- 
cellor on  every  question  involved,  and  should  not  b3  dis- 
turbed.   96  Ark.  434 ;  95  Id.  523. 

Humphreys,  J.  Appellee  instituted  suit  against  ap- 
pellant in  the  Marion  Chancery  Court  to  recover  $2,- 
999.99  for  an  alleged  balance  due  it  on  account  of  ship- 
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ments  of  zinc  silicates  and  zinc  sulphides  under  contract 
entered  into  between  appellant  and  appellee  on  the  21st 
day  of  June,  1916.  It  was  alleged  that  the  payments 
made  upon  each  shipment  were  erroneously  calculated 
under  the  basis  provided  in  sections  9  and  10  of  the  con- 
tract, instead  of  the  basis  provided  in  section  14  thereof ; 
that  the  account  between  the  parties  is  complicated,  and 
that  a  correct  accounting  between  them  will  require  the 
aid  of  a  master. 

Appellant  interposed  two  defenses,  the  first  being 
that,  according  to  the  character  of  the  ore  shipped,  the 
schedule  of  prices  provided  in  sections  9  and  10  of  the 
contract  governed,  and  that  the  payments  made  on  each 
shipment  were  calculated  on  the  correct  basis;  the  sec- 
ond being  an  accord  and  satisfaction. 

The  court  found  that,  in  ascertaining  the  correct 
amount  due  on  each  shipment,  section  14  of  the  contract 
controlled,  and  that  the  amounts  should  have  been  cal- 
culated on  a  sliding  scale,  based  upon  an  assay  of  sixty 
per  cent,  metallic  contents  of  zinc  sulphides  and  forty 
per  cent,  of  zinc  silicates,  and,  in  accordance  with  the 
finding,  entered  a  decree  in  favor  of  appellee  for  $1,662. 
From  that  decree  an  appeal  has  been  duly  prosecuted  to 
this  court,  and  the  cause  is  here  for  trial  de  novo. 

The  contract  in  question  was  entered  into  between 
the  parties  on  the  21st  day  of  June,  1916.  It  provided 
for  the  purchase  by  appellant  from  appellee  of  300  tons 
of  zinc  silicates  per  month  and  700  tons  of  zinc  sulphides 
per  month,  covering  a  period  of  three  years.  The  con- 
tract contained  apparently  conflicting  paragraphs  for  as- 
certaining the  amounts  to  be  paid  for  the  ore — sections  9 
and  10  provided  for  one  basis  to  deduct  smelting  charges, 
and  section  14  providing  another.  Something  like  fifty- 
six  shipments  were  made  by  appellee  from  its  mine  at 
Rush  to  appellant's  smelting  plant  near  Van  Buren,  cov- 
ering a  period  of  about  ten  months.  Upon  the  receipt 
of  each  shipment  appellant  made  an  assay  of  the  ore  and 
calculated  the  value  of  the  shipment  on  the  basis  provided 
in  section  9,  if  zinc  silicates,  and  section  10,  if  zinc  sul- 
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phides,  and,  in  keeping  with  the  assay  and  the  calcula- 
tions, made  out  a  settlement  sheet  which  it  immediately 
mailed  to  appellee.  Immediately  thereafter  appellant 
sent  a  check  for  the  balance  due  appellee  on  the  shipment, 
accompanied  by  a  voucher  reciting  that  the  check  was  in 
full  payment  of  the  shipment.  It  appeared  on  each  check 
sent  appellee  after  January,  1917,  that  it  was  in  full 
payment.  Appellee  retained  and  cashed  each  check. 
Each  settlement  sheet  sent  appellee  by  appellant  disclosed 
the  gross  weight  of  each  car,  the  per  cent,  of  moisture 
therein,  the  net  weight,  the  zinc  contents,  the  total  value, 
the  amount  which  had  been  advanced  on  the  car,  the 
freight  charges,  the  smelting  charges,  the  net  value 
thereof,  the  assay  and  the  basis  upon  which  the  settlement 
had  been  calculated,  as  well  as  the  character  of  the  ore 
contained  in  the  shipment.  It  is  disclosed  in  the  record 
that  other  mining  companies  in  the  Rush  district  shipped 
ore  to  appellant  under  appellee's  contract  heretofore  re- 
ferred to.  The  Edith  Mining  Company,  in  charge  of 
a  Mr.  Hirschler,  shipped  ore  in  this  way.  E.  E.  Schofield 
had  charge  of  appellee's  affairs.  F.  W.  Bocking  was  one 
of  the  representatives  of  appellant's  affairs.  Schofield 
and  Hirschler  visited  appellant's  smelting  plant,  and, 
while  there,  had  under  discussion  the  question  as  to 
whether  the  price  of  ore  shipped  should  be  calculated  on 
the  basis  provided  in  sections  9  and  10  or  14  of  the  con- 
tract. There  is  a  conflict  in  the  evidence  as  to  the  basis 
determined  upon  in  that  interview.  On  December  6 
thereafter  Bocking,  representing  appellant,  wired  appel- 
lee as  follows:  *^We  will  not  accept  Edith  (referring  to 
ore  shipped  from  the  Edith  mine)  unless  settled  for  un- 
der schedule  as  we  have  settled  with  you  in  the  past. 
Please  have  definite  understanding  before  shipping." 
Hirschler,  representing  the  Edith  Mining  Company,  re- 
plied to  the  wire  as  follows:  **Your  wire  received. 
Thought  my  letter  December  3  was  clear.  We  fully  un- 
derstand that  all  shipments  arranged  for  since  my  visit 
Van  Buren  are  subject  to  charges  mentioned  in  first  part 
of  contract  and  not  as  set  out  in  schedule."    Hirschler 's 
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wire  was  confirmed  by  a  letter  in  part  as  follows:  **We 
agree  to  the  charges  as  set  out  in  the  first  part  of  the  con- 
tract, and  not  to  those  claimed  by  us  on  the  strength  of 
the  second  schedule,  for  all  shipments  made  and  arranged 
for  after  Mr.  Hirschler's  visit  to  Van  Buren,  as  to  the 
previous  shipments  this  matter  has  been  referred  to  New 
York,  and  left  to  them  to  settle  with  your  New  York 
office.^'  On  the  next  day  Schofield,  representing  appel- 
lee, wrote  a  letter  to  appellant,  which,  in  part,  is  as  fol- 
lows :  '  *  We  received  your  telegram,  and  the  Edith  peo- 
ple were  already  answering  your  wire  that  they  would 
accept  the  old  treatment  charge  that  you  had  charged 
them  before,  and  said  he  thou^rht  he  had  written  you  to 
that  effect ;  but  at  any  rate  his  wire  will  clear  everything. 
Nothing  like  bringing  a  gentleman  of  his  weight  and  cali- 
ber to  his  milk.  You  certainly  have  done  the  work  prop- 
erly.'* Concerning  the  basis  upon  whidi  the  price  of 
the  ore  should  be  ascertained,  Mr.  Schofield  testified  as 
follows:  ^*I  took  it  up  with  them  when  I  was  in  their 
office  in  Van  Buren,  and  also  when  Mr.  Booking  came  to 
Bush,  and  I  wrote  him  several  letters  about  it."  The 
record  contains  several  letters  written  by  appellant  to 
appellee  in  relation  to  the  two  schedules  contained  in  the 
contract,  which,  in  part,  are  as  follows : 

**  December  16,  1916. 

''When  you  were  here  last,  we  talked  the  matter  over 
in  relation  to  the  two  schedules  in  our  contract,  and  we 
both  agreed  that  they  were  conflicting  in  many  ways,  and 
you  suggested  that  we  discard  the  first  schedule  and  abide 
by  the  last  schedule  as  written  you  by  Mr.  Hothorn  on 
May  31,"  etc 

''December  29,  1916. 

"I  expect  in  the  near  future  to  be  in  your  district, 
and  will  then  be  glad  to  take  up  all  matters  with  you  per- 
taining to  the  change  in  the  treatment  charges  on  your 
ore  as  well  as  other  matters,"  etc. 

*' March  31, 1917. 

"Under  date  of  the  20th,  I  sent  you  several  copies  of 
an  understanding  relative  to  the  two  schedules  in  our 
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contract,  two  of  which  I  ask  you  to  sign  and  return  and 
retain  one  copy,  but  up  to  the  present  time  I  have  not 
even  received  a  reply,  and  I  believe  it  is  due  us  to  at 
least  have  a  reply  of  some  kind  stating  what  you  wish  to 
do.''  This  last  letter  was  written  about  the  time  the  last 
shipment  was  made  under  the  contract 

We  deem  it  unnecessary  to  set  out  the  evidence  re- 
sponsive to  the  issue  joined  in  the  pleadings  as  to  whether 
the  paragraphs  governing  the  basis  upon  which  the  price 
of  the  ore  should  be  calculated  are  in  conflict,  and,  if  so, 
which  paragraph  should  govern,  as  the  issue  of  an  accord 
and  satisfaction  tendered  by  appellant  as  a  defense  is 
sustained  by  the  undisputed  facts  in  the  case.  If  it  be 
conceded,  as  contended  by  appellee,  that  the  basis  upon 
which  the  price  of  the  shipments  should  be  determined 
was  in  dispute  between  the  parties,  the  case  is  ruled  by 
the  doctrine  announced  in  Longstreth  v.  Halter,  122  Ark. 
212,  which  is  as  follows:  **When  a  claim  is  in  dispute 
and  the  debtor  sends  to  the  creditor  a  check  or  other  re- 
mittance which  he  clearly  states  is  a  full  payment  of  the 
claim,  and  the  creditor  accepts  the  remittance  or  collects 
the  amount  of  the  check,  without  objection,  this  consti- 
tutes a  good  accord  and  satisfaction. ' '  Each  settlement 
sheet  shows  on  its  face  that  it  was  intended  by  appellant 
as  an  account  stated  concerning  the  particular  shipment, 
and  disclosed  the  basis  upon  which  the  net  amount  due 
appellee  was  calculated.  The  balance  due  appellee,  as 
shown  by  the  settlement  sheet,  was  covered  by  a  check 
and  voucher  showing  the  check  to  be  in  full  settlement  of 
the  shipment.  The  check  was  received  and  cashed  in 
each  instance  by  appellee.  While  there  is  evidence  tend- 
ing to  show  that  there  were  conflicting  paragraphs  in  the 
contract  in  relation  to  the  method  by  which  to  ascertain 
the  price  for  the  ore,  and  that  there  was  some  discussion 
as  to  which  should  govern  in  fixing  the  price,  it  is  per- 
fectly clear  that  the  price  on  each  shipment  was  calcu- 
lated upon  the  basis  provided  in  either  sections  9  or  10 
of  the  contract  with  the  full  knowledge  of  both  parties, 
and  the  payment  was  made  and  accepted  in  full  settle- 
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ment  on  that  basis.  We  can  not  follow  appellee's  sug- 
gestion that  appellant's  letters  of  date  December  16  and 
29,  1916,  and  March  31,  1917,  show  that  the  settlements 
were  tentative,  pending  a  final  compromise  as  to  which 
schedule  should  control.  Appellee's  own  letter  of  De- 
cember 7,  1916,  in  answer  to  a  telegram  sent  to  appellee 
by  appellant  on  December  6,  would  conflict  with  the  con- 
struction appellee  places  upon  appellant's  letters.  Ap- 
pellant's letters  relate  to  a  contemplated  change  in  the 
treatment  of  the  ore,  if  an  agreement  between  the  par- 
ties could  be  reached  to  that  effect.  The  change  appel- 
lant had  in  mind  was  incorporated  in  writing  and  en- 
closed to  appellee  on  the  20th  of  March,  1917.  The  pro- 
posed written  changes  did  not  meet  the  approval  of  Scho- 
field,  and  he  destroyed  them.  We  think  there  is  nothing 
in  appellant's  letters  to  the  effect  that  the  settlements 
made  from  time  to  time  were  tentative  and  subject  to  a 
future  agreement.  Each  settlement  covered  by  a  check 
for  balance  due,  which  was  accepted  and  cashed  by  ap- 
pellee, constituted  an  accord  and  satisfaction.  The  bills 
should  have  been  dismissed. 

The  decree  is  therefore  reversed,  and  the  cause  dis- 
missed. 


Parsley  v.  State. 
Opinion  delivered  May  16,  1921. 

1.  Homicide — assault  with  intent  to  kill — ^burden  of  proof. — 
Crawford  &  Moses'  Dig-.,  §  2342,  providing  that  in  homicide  cases 
if  the  killing  is  established  the  burden  of  proving  mitigating  cir- 
cumstances justifying  or  excusing  the  homicide  shall  devolve  on 
accused,  has  no  application  in  a  case  of  assault  with  intent  to  kill, 
and  the  burden  is  on  the  State  to  prove  every  allegation  of  the 
indictment  beyond  a  reasonable  doubt. 

2.  Homicide — burden  of  proof — instruction. — It  is  improper  in  a 
murder  case  to  charge  that  it  devolves  on  defendant  to  prove  cir- 
cumstances in  mitigation  or  justification  without  adding  the  statu- 
tory qualification  "unless  by  the  proof  on  the  part  of  the  prose- 
cution it  is  sufficiently  manifest  that  the  offense  was  manslaughter 
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or  that  the  accused  was  justified  or  excused  in  committing  the 
homicide/'  or  without  stating  that  the  burden  on  the  whole  case 
rests  on  the  State. 

3.  Criminal  law — instruction — general  objection. — On  a  trial 
for  assault  with  intent  to  kill,  a  general  objection  to  an  instruc- 
tion placing  the  burden  on  plaintiff  to  prove  circumstances  in 
mitigation  or  justification  was  sufficient. 

4.  Homicide — assault  to  kill — justification. — Language,  however 
insulting  or  slanderous,  does  not  justify  an  assault. 

5.  Homicide — ^abusive  language  as  justification.— On  a  trial  of  an 
assault  with  intent  to  kill,  it  would  have  been  correct  to  tell  the 
jury  that,  if  defendant  fired  the  shot  merely  because  of  abusive 
language  and  without  any  assault  or  overt  act,  he  would  be  guilty 
of  the  offense  charged. 

6.  Homicide — threatening  attitude  of  person  assaulted. — If  the 
prosecuting  witness  used  abusive  language  toward  defendant 
and  was  advancing  on  him  in  a  threatening  attij;ude  when  the  lat- 
ter fired  the  shots,  so  as  to  lead  defendant  to  believe  that  his  life 
was  in  danger,  or  to  arouse  a  sudden,  irresistible  passion,  this 
would  reduce  the  grade  of  the  offense,  even  though  shooting  was 
not  justified. 

7.  Homicide — assault  to  kill. — In  order  to  constitute  the  crime  of 
assault  with  intent  to  kill,  the  evidence  must  be  such  as  to  war- 
rant a  conviction  of  murder  if  death  had  ensued,  and  there  must 
have  been  a  specific  intent  to  kill. 

8.  Homicide — ^assault  to  kill — instruction. — On  a  trial  for  as- 
sault with  intent  to  kill,  defendant  was  entitled  to  an  instruction 
that,  if  the  assault  was  committed  upon  a  sudden  heat  of  passion 
caused  by  a  provocation  apparently  sufficient  to  make  the  passion 
irresistible,  so  that  the  offense  would  have  been  manslaughter  if 
death  had  ensued,  he  would  not  be  guilty  of  the  offense  charged. 

9.  Homicide — ^assault  to  kill — instruction. — On  a  trial  for  as- 
sault with  intent  to  kill,  an  instruction  that  if  the  assault  was 
committed  by  defendant  while  acting  under  the  influence  of  pas- 
sion or  excitement  caused  by  provocation  apparently  sufficient  to 
make  the  passion  irresistible,  defendant  should  be  acquitted,  was 
properly  refused,  since,  though  the  assault  was  made  under  those 
circumstances,  this  would  not  justify  it,  but  would  only  reduce 
it  to  a  lower  grade. 

Appeal   from   Lonoke   Circuit    Court;    George   W. 
Clark.  Judge;  reversed. 

Williams  £  Holloway  and  Trimble  &  Trimble,  for  ap- 
pellant. 
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1.  The  court  erred  in  its  instructions.  They  as  a 
whole  fail  to  give  the  defendant's  theory  of  the  case,  and 
do  not  correctly  define  the  law  of  self-defense.  179  S.  W. 
1013;  100  Ark.  209;  161  S.  W.  186;  91  Ark.  582;  100  Id. 
132;  85  Id.  179;  121  S.  W.  1070;  107  Id.  677. 

2.  It  was  error  to  give  the  oral  instruction.  Con- 
stitution, art.  7,  §  23,  and  cases  cited ;  139  S.  W.  289.  The 
exception  to  same  was  properly  taken.  95  Ark.  71 ;  128 
S.  W.  562 ;  16  Id.  1081.    See,  also,  58  Ark.  277 ;  78  Id.  132. 

J.  S.  Utley,  Attorney  General,  and  Elbert  Godwin 
and  W.  T.  Hammock^  Assistants,  for  appellee. 

There  was  no  error  in  the  instructions  given  or  re- 
fused, and  no  proper  exceptions  were  saved.  101  Ark. 
95.  The  controverting  affidavits  were  not  filed  in  time 
to  make  them  part  of  the  record.    87  Ark.  463 ;  95  Id.  72. 

McCuLLocH,  C.  J.  Appellant  was  convicted  of  the 
crime  of  assault  with  intent  to  kill,  committed  by  shoot- 
ing and  wounding  Frank  Gassoway.  The  alleged  assault 
was  committed  in  the  town  of  England,  Lonoke  County, 
where  both  of  the  parties  to  the  encounter  resided.  They 
had  been  on  bad  terms  for  several  years,  and  in  July, 
1920,  about  a  month  before  the  shooting  occurred,  Gas- 
soway went  to  Faulkner  County  on  a  visit  to  his  father 
and  remained  there  about  a  month.  He  returned  to  Eng- 
land a  day  or  two  before  the  assault  occurred  and  heard 
of  a  report  being  circulated  about  him  to  the  effect  that 
he  had  been  confined  in  jail  in  Faulkner  County  on  a 
charge  of  stealing  an  automobile.  Gassoway  traced  this 
report,  as  he  claimed,  back  to  appellant's  wife,  and  he 
went  to  see  appellant  about  it,  but  the  latter  claimed  that 
neither  he  nor  his  wife  were  responsible  for  the  report. 
There  was  abusive  language  passed  between  the  two  par- 
ties in  regard  to  this  incident,  and  appellant  went  into 
his  house  and  came  out  with  his  shotgun  and  threatened 
to  shoot  Gassoway.  They  were  both  arrested  and  tried 
before  the  mayor  for  disturbing  the  peace,  and  during 
the  trial  there  were  manifestations  of  bad  feeling  be- 
tween them.    The  trial  before  the  mayor  occurred  early 
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in  the  morning,  and  about  5 :30  o'clock  on  the  same  after- 
noon the  parties  met  in  front  of  a  livery  stable  and  the 
controversy  between  them  concerning  the  rumor  about 
Gassoway  having  been  in  jail  again  arose  and  rough  lan- 
guage was  again  used  by  each  of  the  parties. 

Gassoway  testified  that  he  went  over  to  the  livery 
stable  and  found  appellant  and  one  Sheridan  sitting  on  a 
bench  in  front  of  the  stable;  that  appellant  got  up  and 
said :  * '  Whoever  told  you  I  said  that  told  a  damn  lie, ' '  and 
started  to  walk  away  when  he  (witness)  spoke  to  appel- 
lant, saying,  **  You  could  be  too  fast;  you  could  be  a  damn 
liar  yourself;''  that  appellant  turned  and  drew  his  pistol 
and  said,  ''You  are  always  making  a  gun  play.  That  isn't 
the  first  time  you  have,  and,  God  damn  you,  I  am  going  to 
kill  you  if  I  go  to  hell  in  three  minutes."  He  testified 
that  at  appellant's  first  attempt  to  fire  the  gun  the  charge 
did  not  explode,  and  that  he  (witness)  said,  ''Parsley, 
don't  shoot  me,"  and  that  appellant  replied,  "God  damn 
you,  I  am  going  to  kill  you,"  and  continued  to  shoot  as 
the  witness  backed  away.  There  were  two  or  three  shots 
fired,  and  Gassoway  was  severely  wounded,  being  shot 
through  the  arm  and  through  the  liver  and  lungs.  His 
left  arm  was  broken,  and  his  left  leg  was  shot  through. 
Gassoway  testified  that  he  was  not  making  any  demon- 
strations toward  appellant  at  the  time  the  latter  fired  the 
shots. 

Appellant  testified  concerning  the  prior  trouble  with 
Gassoway  and  also  gave  the  details  of  the  final  encounter 
between  them  which  resulted  in  his  shooting  Gassoway. 
He  testified  that  he  and  Sheridan  were  sitting  on  a  bench 
in  front  of  the  livery  stable  when  Gassoway  came  up; 
that  he  and  Sheridan  were  discussing  the  alleged  report 
about  Gassoway  at  the  time  the  latter  came  up,  and  that 
Gassoway  inquired  what  they  were  talking  about,  and  he 
answered  that  they  were  talking  about  the  report,  and 
that  he  had  had  nothing  to  do  with  it;  that  he  got  up 
from  the  bench  and  started  away,  and  as  he  started  up- 
pellant  said,  "Wait  a  minute,  you  God-damn  lying  son-of- 
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a-bitch,  you  told  it;'*  that  lie  (appellant)  turned  around 
and  saw  that  Gassoway  was  advancing  toward  him  with 
his  hand  under  his  ann,  and  that  Gassoway  said,  *'Get 
your  gun,  you  cowardly  son-of -a-bitch,  you  haven't  got 
nerve  enough  to  use  it.'*  He  testified  that  he  thought 
Gassoway  was  attempting  to  draw  his  gun  from  under 
his  arm,  and  that  he  began  firing  and  shot  three  times. 
There  were  numerous  other  witnesses  in  the  case,  some 
of  whom  corroborated  Gassoway  and  some  corrobrated 
appellant,  and  there  were  several  versions  of  the  afifair. 

Among  the  numerous  instructions  given  by  the  court 
the  following  was  given  over  appellant's  objections: 

*'You  are  instructed  that  the  defense  relied  on  in 
this  case  is  self-defense,  that  is,  that  the  defendant  con- 
tends that  the  reason  he  shot  Gassoway  was  that  it  was 
necessary  to  shoot  the  witness  Gassoway  in  order  to  save 
his  own  life,  or  prevent  Gassoway  from  inflicting  a  se- 
rious bodily  injury  upon  him.  This  is  a  legal  defense 
under  the  law  if  established,  and  the  burden  of  proving 
same  is  upon  the  defendant,  but,  before  the  law  of  self- 
defense  can  be  invoked,  the  defendant  must  be  without 
fault  or  carelessness  upon  his  part  in  provoking  the  diflS- 
culty,  and  must  have  used  all  means  within  his  power 
consistent  with  his  safety  to  avoid  the  danger,  and  avert 
the  necessity  of  taking  human  life.  And  you  are  further 
instructed  that  the  law  of  self-defense  begins  in  necessity 
and  ends  in  necessity ;  if  the  defendant  could  with  safety 
to  himself  [have]  avoided  this  diflSculty,  and  failed  or  re- 
fused to  do  so,  then  the  law  of  self-defense  can  not  avail 
him." 

In  an  oral  instruction  subsequently  given  the  court 
also  reiterated  the  statement  that,  appellant  having  ad- 
mitted the  shooting  and  also  that  he  intended  to  kill  Gas- 
soway, the  burden  was  on  him  to  prove  that  the  shooting 
was  justifiable.  We  are  of  the  opinion  that  this  instruc- 
tion was  erroneous  and  calls  for  a  reversal  of  the  judg- 
ment. There  is  a  statute  which  provides  that  in  homi- 
cide cases,  if  the  killing  be  established,  *Hhe  burden  of 
proving  circumstances  of  mitigation  that  justify  or  ex- 
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cuse  the  homicide  shall  devolve  on  the  accused,  unless 
by  the  proof  on  the  part  of  the  prosecution  it  is  suffi- 
ciently manifest  that  the  offense  committed  only 
amounted  to  manslaughter,  or  that  the  accused  was  jus- 
tified or  excused  in  committing  the  homicide."  Craw- 
ford &  Moses'  Digest,  ^  2342. 

This  statute,  however,  has  no  application  to  the  trial 
of  any  offense  except  homicide.  It  is  improper,  there- 
fore, to  give  this  statute,  either  in  form  or  substance,  in 
any  other  kind  of  case,  for  the  burden  is  on  the  State  to 
prove  beyond  a  reasonable  doubt  every  allegation  in  the 
indictment.  Even  in  cases  which  fall  within  the  statute, 
it  is  improper  to  instruct  the  jury  that  it  devolves  upon 
the  defendant  to  prove  circumstances  in  mitigation  or 
justification  without  stating  the  further  qualifications 
contained  in  the  statute  *' unless,  by  the  proof  on  the  part 
of  the  prosecution,  it  is  sufficiently  manifest,'*  etc.,  or 
without  stating  that  the  burden  of  the  whole  case  rests 
upon  the  State.  Coghurn  v.  State,  76  Ark.  llO;  Tignor 
V.  State,  76  Ark.  489;  ChUds  v.  State,  98  Ark.  430.  The 
objection  made  to  the  instruction  was  general,  but  we 
think  that  no  specific  objection  was  required. 

The  giving  of  the  following  instruction  is  also  as- 
signed as  error : 

*'You  are  instructed  that  words,  be  they  ever  so  in- 
sulting or  slanderous,  can  not  justify  even  a  simple  as- 
sault, and  you  are  instructed,  if  you  find  from  the  evi- 
dence or  circumstances  that,  because  of  any  insulting  or 
abusive  language  used  by  Gassoway,  the  defendant  shot 
him,  and  at  the  time  he  shot  the  said  Gassoway  he  in- 
tended to  take  his  life,  you  will  find  the  defendant  guilty 
of  an  assault  with  intent  to  kill  and  fix  his  punishment  at 
some  period  of  not  less  than  one  or  more  than  twenty-one 
years  at  hard  labor  in  the  penitentiary.'- 

This  instruction  is  in  bad  form,  but  it  is  unnecessary 
to  determine  whether  it  is  prejudicial.  The  first  part  of 
the  instruction  is  correct  in  saying  that  language,  how- 
ever insulting  or  slanderous,  does  not  justify  an  assault, 
and  it  would  have  been  correct  to  tell  the  jury  that  if 
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appellant  fired  the  shot  with  intent  to  kill  merely  because 
of  abusive  language  on  the  part  of  Grassoway  and  without 
any  assault  or  other  overt  act,  appellant  would  be  guilty 
of  the  offense  charged;  but  it  is  doubtful  whether  the  jury 
understood  this  instruction  to  mean  that  it  is  only  in  the 
absence  of  such  overt  act  that  abusive  language  will  not 
reduce  the  grade  of  an  offense  below  assault  with  intent 
to  kill. 

There  was  testimony  in  the  case  tending  to  show  that 
Gassoway  used  abusive  language  toward  appellant,  and 
that  he  was  advancing  on  appellant  in  a  threatening  at- 
titude, when  the  latter  fired  the  shots;  and  if  the  jury 
believed  that  to  be  true,  then  appellant  was  not  neces- 
sarily guilty  of  assault  with  intent  to  kill,  even  though  the 
shooting  was  unjustified.  In  other  words,  if  the  jury 
found  that  there  was  such  a  threatening  attitude  on  the 
part.of  Gassoway  as  to  lead  appellant  to  believe  that  his 
life  was  in  danger,  or  to  arouse  a  sudden,  irresistible 
passion,  this  would  reduce  the  grade  of  the  offense.  To 
say  the  least  of  it,  this  instruction  was  confusing,  and 
we  call  attention  to  it  in  view  of  another  trial  without 
determining  whether  or  not  it  constitutes  reversible  error. 

The  court's  refusal  to  give  the  following  instruc- 
tions is  separately  assigned: 

**No.  1.  The  jury  are  instructed  if  you  find  from  the 
evidence  in  this  case  that  the  assault  was  committed  by 
the  defendant  while  acting  under  the  influence  of  passion 
or  excitement,  caused  by  provocation  apparently  suffi- 
ciently to  make  the  passion  irresistible,  defendant  should 
be  acquitted.'^ 

**No.  2.  The  jury  are  instructed  that  if  you  find 
from  the  evidence  the  defendant  at  the  time  he  assaulted 
the  prosecuting  witness,  by  his  acts  and  conduct,  caused 
the  defendant  to  honestly  believe,  without  fault  or  care- 
lessness on  his  part,  that  he  was  in  danger  of  great 
bodily  haim,  and  that  in  order  to  protect  himself  from 
such  bodily  harm,  then  the  defendant  would  have  the 
right  to  protect  himself  even  in  shooting  his  assailant." 
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In  order  to  constitute  the  crime  of  assault  with  in- 
tent to  kill,  the  evidence  must  be  such  as  to  warrant  a 
conviction  of  murder,  if  death  had  ensued  from  the  as- 
sault, and  there  must  have  been  a  specific  intent  to  kill. 
Lacefield  v.  State,  34  Ark.  275;  Davis  v.  State,  115  Ark. 
566.  Appellant  was  therefore  entitled  to  an  instruction 
telling  the  jury  that  if  the  assault  was  conmaitted  ''upon 
a  sudden  heat  of  passion  caused  by  a  provocation  ap- 
parently sufficient  to  make  the  passion  irresistible, ''  so 
that  the  offense  would  have  been  reduced  to  manslaughter 
if  death  had  ensued,  then  he  would  not  have  been  guilty 
of  assault  with  intent  to  kill.  However,  the  instruction 
requested  by  appellant  was  not  in  correct  form,  and  the 
court  properly  refused  to  give  it.  In  the  first  place,  the 
instruction  does  not  follow  the  language  of  the  statute, 
Crawford  &  Moses'  Digest,  §  2355.  In  the  next  place,  it 
is  erroneous  in  telling  the  jury  that,  if  the  assault  was 
made  under  those  circumstances,  appellant  should  be  ac- 
quitted. The  indictment  embraced  the  lower  degrees  of 
assault,  and,  even  though  the  assault  was  made  upon  a 
sudden  heat  of  passion,  this  would  not  justify  it,  but 
would  only  reduce  it  to  a  grade  lower  than  assault  with 
intent  to  kill. 

Instruction  No.  2  was  correct,  but  it  seems  to  have 
been  covered  by  another  instruction  given  by  the  court 
on  its  own  motion. 

For  the  error  found  in  instruction  No.  1  the  judg- 
ment is  reversed  and  the  cause  remanded  for  a  new  trial. 


BiscoE  V,  Deming  Investment  Company. 
Opinion  delivered  May  16,  1921. 

Brokers — ^UNmATERAL  contract. — ^A  contract  authorizing  a  broker 
to  negotiate  a  loan  on  lands  on  specified  terms  for  designated  com- 
pensation, without  obligating  the  broker  to  render  any  service  in 
procuring  the  loan,  was  unilateral  and  could  not  be  enforced  unless 
the  broker  performed  the  service  which  it  was  employed  to  render. 
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2.  Brokers — right  to  commission. — Where  a  real  estate  broker  em- 
ployed to  procure  a  loan  on  lands  procures  a  person  who  is  ready, 
able  and  willing  to  make  the  loan  on  the  specified  terms,  and  the 
owner  refuses  to  accept  the  loan,  the  broker  is  entitled  to  his  com- 
mission. 

3.  Brokers— ESCROW  agreement— evidence. — In  a  broker's  action 
for  compensation  for  procuring  a  lender,  ready,  able  and  willing 
to  make  a  loan,  on  failure  to  consummate  transaction  because  of 
owner's  refusal  to  deliver  papers  to  be  recorded  prior  to  delivery 
of  the  proceeds  of  the  loan  to  a  depositary  in  compliance  with  an 
escrow  agreement,  evidence  held  insufficient  to  prove  that  the 
broker's  agent  was  without  authority  to  bind  the  broker  by  such 
agreement. 

Appeal  from  Prairie  Chancery  Court;  John  M.  El- 
liott, Chancellor;  reversed. 

Moore,  Smith,  Moore  &  Trieber,  for  appellants. 

1.  The  contract  sued  on  was  void  for  want  of  mu- 
tuality. 96  Ark.  184-5;  21  So.  233;  44  N.  W.  669;  102 
Ark.  621-624;  100  Id.  510-14;  124  Id.  354-9;  30  Id.  186-194. 

2.  Appellee  did  not  procure  a  lender  on  the  terms 
required  by  the  contract.  4  R.  C.  L.  303.  Before  a 
broker  is  entitled  to  his  commission,  he  must  produce  a 
purchaser  ready,  able  and  willing  to  purchase  and  able  to 
purchase  on  the  terms  and  price  designated  by  the  prin- 
cipal. 27  Pac.  882-3 ;  4  So.  180 ;  9  N.  W.  784 ;  1101  N.  W. 
719-21;  83  N.  Y.  378-382-3;  92  N.  W.  413. 

3.  The  law,  as  well  as  the  express  provisions  of  con- 
tract, required  appellee  to  notify  appellant  of  the  accept- 
ance of  the  loan.  The  broker  must  produce  the  cus- 
tomer, ready,  willing  and  able  to  take  the  property  on  the 
terms  stipulated,  and  the  broker  must  perform  the  duties 
assumed  within  the  time  limit  of  the  contract.  99  Pac. 
867;  46  N.  W.  673;  67  Id.  1148;  94  Am.  Dec.  541-3;  9  N. 
W.  784-5;  29  N.E.  154. 

The  contract  is  unilateral  and  void  for  want  of  mu- 
tuality. The  time  had  been  extended,  and  appellee  given 
every  opportunity  to  procure  a  customer.  83  N.  Y.  378, 
382-3;112  Ark.  227-232. 
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4.  The  agency  was  terminated.  Parol  evidence  was 
admissible  to  show  that  a  written  contract  was  executed 
upon  the  condition  that  certain  changes  were  to  be  made 
in  the  writing  before  it  should  become  the  real  agreement 
of  the  parties.    88  Ark.  383 ;  98  Id.  10-12. 

Parol  proof  is  admissible  to  show  that  certain  sure- 
ties signed  upon  condition  that  the  bond  should  be  signed 
t)y  certain  other  sureties  57  Ark.  64,  78;  78  Id.  588; 
82  M  225;  76  7^.140-2. 

If  the  copies  relieved  appellee  of  the  application  and 
the  loan  contract  were  not  corrected  through  the  neglect 
of  appellee 's  stenographer,  this  case  falls  within  the  rule 
in  135  Ark.  609. 

The  effect  of  the  extensions  agreed  on  was  to  limit 
the  agency  to  the  period  of  time  named  in  each  of  them. 
No  action  on  the  part  of  appellant  was  necessary  to  the 
termination  of  the  agency.  The  authority  of  appellee  ex- 
pired ipso  facto  at  the  expiration  of  the  period  of  exten- 
sion.    112  Ark.  227,  232. 

The  escrow  agreement  of  May  3,  1915,  was  entered 
into  to  keep  alive  and  extend  the  agency  which  expired 
on  that  day  and  giving  appellee  further  time  to  discharge 
its  duties  as  agent.  The  deposition  of  Mr.  Deming  is  not 
of  persuasive  force  and  is  inconsistent  with  his  attitude 
and  the  statements  in  his  first  deposition,  and  he  by  his 
acts  and  conversations  ratified  Long's  acts. 

When  an  alleged  principal  accepts  a  partial  benefit 
from  the  act  of  an  agent,  he  will  be  held  to  have  ratified 
the  agent's  authority  throughout.  He  can  not  repudiate 
in  part  and  ratify  in  part,  but  must  repudiate  or  ratify 
the  entire  transaction.  114  Ark.  12.  Any  evidence  is 
competent  which  tends  to  establish  the  agency.  93  Ark. 
603.  It  is  permissible  always  to  prove  a  previous  course 
of  dealing.    21  R.  C.  L.,  p.  820,  855,  par.  34. 

If  the  escrow  agreement  is  void  for  want  of  authority 
in  Long,  the  agency  of  plaintiff  was  terminated,  and  it  has 
no  right  of  action. 
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Trimble  <&  Trimble,  Cooper  Thweatt  and  Coleman, 
Robinson  <&  House,  for  appellee. 

Only  a  question  of  fact  is  involved,  and  the  evidence 
clearly  sustains  the  decree,  and  no  reason  is  shown  for 
reversal. 

Wood,  J.  During  the  year  1915  the  Deming  Invest- 
ment Company,  hereafter  called  appellee,  was  engaged  in 
the  business  of  negotiating  loans  on  farm  lands  in  Arkan- 
sas. On  the  8th  day  of  March,  1915,  John  E.  Biscoe  and 
Elizabeth  Biscoe,  hereafter  called  appellants,  executed 
and  acknowledged  an  instrument  addressed  to  the  appel- 
lee, the  material  parts  of  which  are  as  follows : 

*'I  hereby  appoint  you  my  agent  to  negotiate  and 
procure  for  me  a  loan  of  $70,000  on  seven  years'  time, 
bearing  interest  at  the  rate  of  six  per  cent,  per  annum, 
payable  semi-annually  on  the  first  day  of  November  and 
May  in  each  year  to  be  secured  by  first  mortgage  on  land 
hereinafter  described.  (The  description  of  the  land  in 
Lonoke  and  Prairie  counties  is  then  set  forth.) 

**As  compensation  for  your  services  in  negotiating 
this  loan,  I  hereby  agree  to  pay  you  or  the  assignee  of 
this  contract,  the  sum  of  $9,800,  payable  in  four  notes,  as 
follows:  (Here  follows  a  description  of  the  notes  and  a 
statement  that  they  were  to  be'  secured  by  second  mort- 
gage on  the  lands  herein  described,  and  a  statement  that 
the  appellants  would  pay  all  expenses  incident  to  procur- 
ing abstracts  of  title  and  recorder's  fee.) 

**For  value  received,  I  do  hereby  promise  and  agree 
to  pay  such  actual  expenses  as  you  may  have  incurred  in 
the  negotiation  of  the  loan  and  examination  of  the  prop- 
erty and  title,  if  I  do  not  obtain  said  loan  by  reason  of 
defects  in  my  title,  or  by  reason  of  my  being  unable  to 
remove  all  incumbrances  from  said  land;  and  if  you  or 
any  negotiator  to  whom  you  apply  for  me  for  above  loan, 
notify  me  of  acceptance  of  said  loan,  and  I  am  unable  to 
or  refuse  to  complete  the  said  loan,  then  I  agree  to  pay 
five  per  cent,  on  amount  of  loan  applied  for,  and  all  ex- 
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penses  you  or  the  assignee  of  this  contract  have  incurred 
for  such  refusal  or  inability  to  complete  said  loan. 

**It  is  understood  that  the  lender  to  whom  yon  apply 
shall  have  the  right  to  impose  all  reasonable  requirements 
and  conditions  in  making  said  loan,  and  I  do  hereby  au- 
thorize you  or  the  assignee  of  this  contract  to  receive  all 
money  due  me  on  said  loan  and  further  authorize  you  or 
the  assignee  of  this  contract  to  pay  oflf  all  incumbrances, 
leases,  and  liens  of  every  kind  on  my  said  land,  and  pay 
for  insurance,  taxes  on  land,  expenses  of  loan,  and  any 
other  money  necessary  to  be  paid  to  perfect  title  to  said 
land  or  any  part  thereof.  And  if  the  loan  hereby  ap- 
plied for  should  not  be  sufficient  to  pay  off  all  liens,  I 
agree  to  pay  the  deficiency  within  ten  days  after  said 
note  and  mortgage  are  executed.  And  if  said  land  is 
rented  or  under  lease,  either  verbal  or  written,  at  the  time 
the  loan  applied  for  is  closed,  or  if  said  premises  are  oc- 
cupied by  any  other  person  or  child  over  legal  age,  I  agree 
to  obtain  and  deliver  to  you  the  written  disclaimer  of  said 
tenant  or  person  in  favor  of  lender.  (Then  follows  pro- 
visions for  insuring  the  buildings  on  the  real  estate  and 
a  provision  for  paying  the  expense  of  perfecting  title  to 
the  property,  if  same  should  be  found  defective).  And 
the  lender  may  remit  you  or  the  assignee  of  this  contract 
all  money  due  me  on  said  loan  for  disbursement  or  may 
remit  to  you  part  of  said  money  and  retain  a  portion  of 
the  same  to  pay  off  incumbrances  as  may  be  necessary 
to  be  paid  to  perfect  my  title  and  this  shall  be  authority 
to  you  for  the  assignee  of  this  contract  to  receive  and 
disburse  all  moneys  due  me  on  said  loan. 

**It  is  also  agreed  that  your  authority  to  negotiate 
said  loan  shall  be  irrevocable  for  thirty  days  after  I  shall 
have  furnished  you  complete  and  satisfactory  abstract  of 
title,  showing  perfect  title  in  applicant. 

**As  security  for  the  payment  of  any  and  all  sum  or 
sums  of  money  to  which  you  may  be  entitled  under  this 
contract,  I  hereby  pledge  and  mortgage  to  you  the  above 
described  real  estate.^' 
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This  action  was  instituted  by  the  appellee  against  the 
appellants.  The  appellee  alleged  the  execution  of  the 
above  instrument  and  attached  a  copy  as  an  exhibit  and 
made  it  a  part  of  its  complaint.  Appellee  alleged  that 
appellants,  by  the  instrument,  mortgaged  to  the  appellee 
the  lands  described  to  secure  the  appellee  in  any  sums  of 
money  that  appellants  might  be  entitled  to  under  the  con- 
tract. It  alleged  that  under  the  terms  of  the  contract  it 
proceeded  to  negotiate  a  loan  for  appellants  in  the  sum 
of  $70,000  and  did  procure  a  client  ready,  willing  and 
able  to  make  said  loan;  that  the  appellants  refused  to 
accept  said  loan,  and  that  the  failure  to  complete  the  loan 
was  due  solely  to  the  refusal  of  the  appellants  to  complete 
the  same  under  the  terms  of  the  contract.  The  appellee 
further  alleged  that  they  had  incurred  expense  under  the 
contract  in  the  sum  of  $146.60,  and  that  by  reason  of  the 
breach  of  the  contract  on  the  part  of  the  appellants  it 
was  due  the  appellee  the  sum  of  $3,500  and  the  amount 
of  the  expense  above  set  forth,  for  which  amounts  it 
prayed  judgment  and  that  a  lien  be  declared  and  fore- 
closed on  the  lands  described. 

The  appellants  answered,  admitting  the  execution  of 
the  instrument,  but  denied  that  same  created  a  lien  on 
the  lands  described,  and  denied  that  appellee  procured 
the  money  that  was  to  be  advanced  on  the  loan  in  com- 
pliance with  the  agreement.  They  averred  that,  because 
of  the  failure  of  the  appellee  to  furnish  the  money  after 
repeated  demands  of  appellants,  the  latter  called  the 
transaction  off  and  on  May  3,  1915,  revoked  the  appel- 
lee 's  authority.  They  further  alleged  that  an  agreement 
was  then  made  by  which  the  notes  and  mortgage  executed 
to  secure  the  loan  should  be  deposited  in  escrow  to  be  de- 
livered to  the  appellee  by  the  15th  of  May,  provided  the 
appellee  should  place  the  amount  of  the  loan  to  appel- 
lants' credit  on  or  before  that  date;  that  the  appellee 
failed  and  refused  to  carry  out  the  agreement,  and  the 
escrow  agreement  ceased  to  be  operative ;  that  the  failure 
to  carry  out  the  contract  was  wholly  the  fault  of*  the  ap- 
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pellee.  The  appellants  also  alleged  in  their  answer, 
which  they  made  a  counterclaim,  that  the  contract  sued 
on  had  been  filed  in  the  oflSces  of  the  recorders  of  Lonoke 
and  Prairie  counties  for  the  purpose  of  creating  an  in- 
cumbrance upon  appellants'  property  and  beclouding 
their  title,  and  they  prayed  that  the  same  be  canceled. 

The  appellee  is  a  Kansas  corporation  having  it& 
home  office  at  Oswego  and  is  engaged  in  business  in  this 
State.  Eobert  C.  Deming  was  the  president  and  general 
manager  of  the  company.  During  the  year  1915  and  at 
the  time  the  instrument  upon  which  this  suit  was  based 
was  executed,  M.  B.  Long  was  in  charge  of  the  appellee's 
business  in  Arkansas.  His  authority  was  to  take  appli- 
cations and  contracts  for  farm  loans  in  the  State,  to  make 
inspections  of  property  and  report  upon  the  securities 
for  the  loans  offered,  submitting  his  data  to  the  home 
office  for  approval,  and,  if  approved,  to  proceed  with 
the  completion  of  the  loan  under  directions  from  the  home 
office. 

The  appellee,  under  the  authority  of  the  above  in- 
strument, made  application  for  a  loan  to  the  John  Han- 
cock Mutual  Life  Insurance  Company  of  New  York,  and 
on  April  23,  1915,  the  appellee  wrote  to  its  local  agent, 
Freed  Hutto,  at  England,  Arkansas,  to  the  effect  that  it 
had  received  his  letter  of  April  20  in  regard  to  closing 
the  Biscoe  loan;  that  the  appellee  was  awaiting  the  de- 
cision of  the  insurance  company  and  stating  that  action 
would  probably  be  taken  by  the  finance  committee  of  that 
company  that  day,  and  further  stating:  ''AH  we  can  do  is 
to  wait  on  their  movements,  but  certain  that  it  will  be 
hurried  forward  as  rapidly  as  they  can."  This  letter 
was  Sent  by  Hutto  to  Biscoe. 

On  April  23,  1915,  the  insurance  company  wrote  the 
appellee  the  following  letter :  ' '  The  John  E.  Biscoe  loans 
for  $45,000  on  2,036.38  acres  in  Lonoke  County,  Arkan- 
sas, and  $25,000  on  1,818.32  acres  in  Prairie  County,  Ark- 
ansas, have  been  recommended  for  approval  by  Mr.  Hop- 
kins, and  they  have  now  been  accepted  by  the  conmiittee 


Digitized  by 


Google 


532         BiscoE  V.  Deminq  Investment  Company.        [148 

of  finance,  both  for  seven  years  and  at  6%  per  cent,  inter- 
est rate.    We  await  receipt  of  the  completed  papers." 

There  is  no  testimony  in  the  record  that  this  letter 
written  by  the  insurance  company  to  the  appellee  was 
sent  to  the  appellants  or  that  the  appellants  were  advised 
of  its  contents.  The  appellee  wired  its  local  agent,  Long, 
to  the  effect  that  the  Biscoe  loan  was  approved  by  the  in- 
surance company,  and  that  the  papers  were  in  Little  Rock 
to  be  executed.  It  appears  that  this  telegram  was  re- 
ceived by  the  agent  while  he  was  at  Brinkley.  With 
Long  at  the  time  was  one  Mn  Self,  who  had  been  ap- 
pointed by  the  company  as  local  agent  and  general  man- 
ager of  appellee's  business  in  Arkansas  in  place  of  Long, 
and  who  was  to  take  charge  of  appellee's  business  on  the 
first  of  May,  1915.  After  receiving  the  telegram,  Long 
and  Self  proceeded  to  Little  Rock  and  finished  up  there 
on  the  last  of  April.  On  the  next  day,  which  was  Satur- 
day, May  1,  Self  went  to  England  to  see  Biscoe  to  have 
him  sign  the  papers  for  the  loan.  Biscoe  informed  Self 
that  he  wanted  to  take  the  matter  up  with  Horace  Cham- 
berlin,  his  attorney  and  agent,  and  would  be  in  Little 
Rock  Monday  to  get  the  papers  signed.  On  Monday 
morning.  May  3,  the  appellants  and  Chamberlin,  Long, 
Mitchell  and  Hutto,  met  in  appellee 's  office  in  Little  Rock. 
Long  had  the  notes  and  mortgages  that  were  to  be  exe- 
cuted by  the  appellants  in  triplicate.  One  on  the  Lonoke 
County  land  for  $45,000,  one  on  the  Prairie  County  land 
for  $25,000,  and  one  on  the  lands  in  both  counties  for 
$9,800,  the  latter  amount  representing  the  commission 
that  was  to  be  paid  the  appellee  for  procuring  the  loan. 

Chamberlin  suggested  several  changes  in  the  terms 
of  the  mortgages,  which  were  agreed  to  by  Long,  and  these 
changes  were  made,  and  the  mortgages  and  notes  were 
executed  by  the  appellants.  Biscoe  asked  for  the  money 
and  Long  told  him  that  he  did  not  have  it,  but  that  he 
could  have  it  there  in  a  very  few  days — by  the  10th.  Bis- 
coe protested  and  stated  that  unless  the  money  were 
forthcoming  on  that  day  he  would  call  the  loan  off.    At 
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this  juncture  Chamberlin  suggested  that  the  appellants 
extend  the  appellee 's  time  for  procuring  the  money  until 
the  15th  and  on  certain  terms,  to  which  appellants  and 
Long  and  the  other  agents,  Hutto  and  Mitchell,  agreed. 
This  agreement  was  evidenced  by  the  following  instru- 
ment signed  by  the  appellants,  and  the  papers  described 
therein  were  placed  in  escrow  in  the  Exchange  National 
Bank,  as  evidenced  by  its  receipt : 

*'May  3,  1915. 
''Exchange  National  Bank,  Little  Rock,  Arkansas: 

** Gentlemen:  We  hand  you  herewith  one  note  in 
the  sum  of  $25,000,  payable  to  the  Deming  Investment 
Company  on  the  first  day  of  May,  1922,  one  note  in  the 
sum  of  $45,000,  payable  to  the  Deming  Investment  Com- 
pany on  May  1,  1922,  and  also  one  note  in  the  sum  of 
$1,400,  payable  November  1,  1915,  and  three  notes  in  the 
sum  of  $2,800  each,  payable  to  the  Deming  Investment 
Company  on  November  1,  1916,  1917  and  1918,  respec- 
tively. We  also  inclose  herewith  a  mortgage  by  John 
E.  and  Elizabeth  K.  Biscoe  on  Lonoke  County  land  in 
the  sum  of  $45,000  to  secure  the  aforementioned  note; 
also  a  mortgage  by  the  same  parties  in  the  sum  of  $25,000 
on  Prairie  County  lands  to  secure  the  aforementioned 
note  for  $25,000.  We  also  hand  you  herewith  a  mortgage 
executed  by  the  same  parties  on  Lonoke  and  Prairje  coun- 
ties lands  in  the  sum  of  $9,800,  being  given  to  secure  the 
aforesaid  notes  aggregating  $9,800. 

''Should  the  Deming  Investment  Company  place  to 
our  credit  in  your  bank  on  or  before  May  15,  1915,  the 
sum  of  $70,000,  or  should  we  hand  you  by  said  date  our 
acknowledgment  in  writing  of  receiving  the  sum  of  $70,- 
000  from  the  Deming  Investment  Company,  you  will 
kindly  deliver  the  aforementioned  papers  to  the  Deming 
Investment  Company,  or  its  agent. 
''Very  truy  yours. 
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**  Received  the  above-mentioned  papers  to  be  held  as 
requested.'  **  Exchange  National  Bank, 

**By  W.  B.  Kennedy,  Asst.  Cashier." 

On  the  next  day,  May  4,  Deming  arrived  in  Little 
Rock  and  told  Chamberlin  that  it  would  be  necessary  to 
have  the  mortgages  filed  for  record  and  the  abstracts  re- 
dated  to  cover  such  filing  before  he  could  pay  out  the 
loan  proceeds.  Chamberlin  would  not  consent  to  this. 
The  appellee,  through  Deming  and  Self,  insisted  on  it, 
stating  that  it  was  absolutely  necessary  to  file  the  mort- 
gages before  payment ;  that  it  was  the  usual  and  custom- 
ary method  of  closing  loans.  They  appealed  to  Biscoe 
and  stated  that  Biscoe  yielded  to  their  request  and  prom- 
ised that  he  would  write  to  the  Exchange  National  Bank 
and  to  Chamberlin  instructing  that  the  mortgages  be  de- 
livered to  the  appellee  that  they  might  be  recorded  and 
the  abstracts  redated  to  cover  such  filing  before  the 
money  was  paid  over.  Instead  of  doing  so,  however, 
after  consulting  with  Chamberlin,  he  wrote  to  the  appel- 
lee that  he  had  decided  to  let  the  matter  remain  as  per 
the  agreement  of  May  3, 1915. 

Deming  contended  and  testified  that  during  the 
month  of  May  the  appellee  was  ready,  willing  and  able 
to  furnish  the  appellants  the  $70,000  as  it  had  agreed  to 
do,  and  that  it  exhibited  to  Chamberlin  and  Biscoe  drafts 
showing  such  facts  and  informed  them  that  the  appellee 
would  furnish  the  cash  if  appellants  so  desired ;  that  on 
May  13,  1915,  Deming  and  Self  had  an  interview  with 
Chamberlin  in  which  the  drafts  were  exhibited  to  him, 
and  that  later  on  the  same  day  they  had  an  interview  with 
Biscoe  and  also  exhibited  the  drafts  to  him ;  that  Biscoe 
stated  that  he  would  see  his  attorney  the  next  day  and 
take  the  matter  up  further  with  Self  at  Little  Rock ;  that, 
instead  of  doing  this,  however,  he  wrote  the  appellee  a 
letter  dated  May  13,  in  which  he  stated:  ** Since  your 
Mr.  Deming  and  Mr.  Self  were  here,  I  had  a  conversa- 
tion over  the  telephone  with  Mr.  Chamberlin,  my  agent 
in  this  deal,  and  he  says  you  gentlemen  were  in  his  office 
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and  the  deal  was  called  off,  as  you  would  not  comply  with 
our  agreement  of  May  3,  and  I  ratify  everything  he  does 
in  the  matter.    In  view  of  this,  I  will  not  call  to  see  you. ' ' 

Chamberlin,  in  his  testimony,  flatly  contradicted  the 
testimony  of  Deming  and  Self  as  to  what  took  place  in 
their  interview  with  him  on  May  4.  He  stated  in  sub- 
stance that,  after  he  refused  to  consent  to  turn  over  the 
mortgages  to  the  appellee  and  having  informed  them  that 
the  appellants  would  expect  the  appellee  to  abide  by  the 
agreement  as  to  the  escrow  of  the  mortgages  and  notes 
executed  on  May  3,  1915,  Deming  emphatically  stated 
that  he  would  not  do  so;  that  on  May  13  Deming  and 
Self  again  interviewed  him,  and,  after  exhibiting  to  him 
drafts  aggregating  $69,900,  witness  asked  what  was  the 
purpose  of  their  visit.  Deming  said:  **I  want  to  see 
if  you  will  change  your  escrow  agreement."  Witness 
replied,  **No,  sir;  we  will  not."  The  testimony  of  the 
witness  as  to  the  conversations  he  had  with  Deming  and 
Self  at  the  interviews  after  the  execution  of  the  agree- 
ment for  escrow  is  exceedingly  voluminous,  but  the  sub- 
stance of  it  is  that  the  appellee's  agents  desired  that  the 
appellants  modify  such  agreement,  withdraw  the  mort- 
gages, and  turn  them  over  to  the  appellee  so  that  they 
might  be  recorded  and  shown  in  the  abstracts  and  the 
abstracts  redated  showing  that  the  appellee  had  a  first 
lien  on  the  property  before  the  money  was  paid  over  to 
appellants ;  that  witness  advised  appellants  not  to  consent 
to  this,  but  to  stand  by  the  agreement  of  May  3,  and  that 
appellants  acted  upon  his  advice  and  refused  to  change 
that  agreement.  The  last  interview  was  concluded  by 
witness  asking  Deming  and  Self  if  they  finally  refused 
to  carry  out  that  agreement,  and  Deming  replied,  **  Ab- 
solutely. I  would  not  give  him  a  damn  dollar  unless  he 
does  as  I  want  him  to  do. ' '  Witness  then  said,  *  *  All  right, 
sir.  We  will  just  consider  this  transaction  closed,  and 
I  will  withdraw  the  papers  from  the  Exchange  National 
Bank."  Witness  did  withdraw  the  papers,  marked  them 
canceled,  and  sent  them  to  Biscoe. 
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The  testimony  of  Biscoe  as  to  what  took  place  be- 
tween him  and  Deming  on  May  4  and  May  13,  is  also 
voluminous,  but  the  substance  of  it  is  that  Deming 
wanted  him  to  modify  the  escrow  agreement  by  taking 
the  mortgages  from  the  bank  and  leaving  the  notes,  which 
he  refused  to  do.  He  stated  that  in  the  interview  on 
May  13  he  did  at  first  tell  Deming  that  he  would  go  to 
Little  Rock  and  see  Self,  but  after  Deming  left  he  had 
a  conversation  with  Chamberlin  over  the  'phone  in  which 
Chamberlin  informed  him  of  what  Deming  had  said  to 
him  on  that  morning,  and  that  after  receiving  this  infor- 
mation he  wrote  the  letter  of  May  13  in  which  he  told 
Deming  that  he  ratified  everything  that  Chamberlin  did 
and  would  not  call  to  see  Self. 

Both  Deming  and  Self  testified  that  they  never  naa  at 
any  time  called  the  loan  off,  but  on  the  contrary  stated 
in  each  interview  with  Chamberlin  and  Biscoe  that 
they  were  prepared  to  close  in  accordance  with  the  con- 
tract, and  were  desirous  of  doing  so,  and  demanded  the 
delivery  of  the  mortgages  that  the  transaction  might  be 
completed.  Deming  testified  that  he  did  refuse  to  pay  out 
the  proceeds  of  the  loan  until  the  mortgages  were  filed 
for  record  and  shown  in  the  abstracts.  He  also  testified 
that  Long's  authority  to  represent  the  company  ended 
on  the  last  day  of  April ;  that  Self  was  employed  by  the 
appellee  to  take  Long's  place  and  began  his  duties  on  the 
first  of  May;  that  Long  had  no  authority  to  represent  the 
company  on  May  3 ;  that  the  authority  of  Long  and  Self 
was  precisely  the  same.  He  further  testified  that  neither 
Mitchell  nor  Hutto  had  authority  to  make  contracts  like 
that  of  May  3,  1915. 

Biscoe  testified  that  on  May  1  Self  told  him  that 
he  was  Long's  successor,  but  that  Mr.  Long  would  re- 
main with  the  company  a  few  days  to  close  up  some  de- 
tails with  which  he  was  familiar,  and  that  the  Biscoe  deal 
was  one  of  them.  He  and  Chamberlin  both  testified  that 
in  the  conversation  of  Deming  with  them  on  May  4  Dem- 
ing did  not  in  any  way  deny  authority  of  Long  to  make 
the  escrow  agreement. 
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We  have  not  undertaken  to  set  forth  the  testimony 
of  the  witnesses  in  detail,  as  it  would  unnecessarily  ex- 
tend this  opinion  to  do  so.  The  above  statement  presents 
the  issues  raised  by  the  pleadings  and  the  salient  features 
of  the  testimony  upon  which  a  decree  was  rendered  in 
favor  of  the  appellee  in  the  sum  of  $3,646.60,  from  which 
is  this  appeal. 

The  instrument  which  is  the  foundation  of  this  ac- 
tion does  not  by  its  terms  impose  any  obligation  upon 
the  appellee  to  render  any  service  to  the  appellants  in 
procuring  the  loan  mentioned  in  the  instrument.  The 
contract  is  one  purely  unilateral,  and  it  therefore  can 
not  be  enforced  unless  the  appellee  performed  the  service 
which  it  was  employed  to  render.  See  Grayling  Lumber 
Co.  V.  Hemingway y  124  Ark.  354;  Eustice  v.  Maytrott, 
100  Ark.  510-514;  El  Dorado  Ice  &  Planing  Mill  Co.  v. 
Kinard,  96  Ark.  184-185. 

In  the  case  of  El  Dorado  Ice  <&  Planing  Mill  Co.  v. 
Kinard y  supra,  we  said:  ** Where  a  party,  originally  not 
bound,  has  executed  the  contract  the  doctrine  relative 
to  mutuality  does  not  apply.''  P.  189.  The  appellee  in- 
vokes the  latter  doctrine  and  contends  that  it  has  fully 
performed  the  contract  by  producing  a  lender  who  was 
ready,  willing  and  able  to  make  the  loan. 

In  the  case  of  Murray  v.  Miller,  112  Ark.  227-232, 
this  court  held:  '* Where  the  authority  of  an  agent  or 
broker  to  sell  land  is  limited  to  a  specified  time,  he  must 
produce  a  purchaser  ready,  willing  and  able  to  purchase 
within  the  time  specified  in  order  to  be  entitled  to  a  com- 
mission on  the  sale,  unless  the  owner  does  not  act  in  good 
faith,  or  attempts  to  hinder  the  broker  in  making  the 
sale." 

We  have  also  held  that  **  where  a  real  estate  broker 
procures  a  person  who  is  ready,  able  and  willing  to  pur- 
chase the  property  upon  the  terms  under  which  the  agent 
is  authorized  to  negotiate  the  sale  and  the  owner  refuses 
to  convey,  the  agent  is  entitled  to  his  commission."  Pos- 
ton  V.  Hall,  97  Ark.  23.    These  rules,  of  course,  are  ap- 
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plicable  to  brokers  employed  to  procure  a  loan  on  real 
estate  as  well  as  to  brokers  who  are  employed  to  sell 
real  estate. 

Even  if  the  contract  contained  mutual  obligations, 
by  its  express  terms  appellants  could  revoke  the  au- 
thority of  the  appellee  thirty  days  after  they  had  fur- 
nished appellee  abstract  showing  perfect  title.  Appel- 
lants did  not  elect  to  revoke  appellee's  authority,  but,  on 
the  contrary,  at  the  request  of  appellee,  continued  its 
authority  on  the  same  terms  until  April  15,  again  un- 
til May  1,  and  again  until  May  3.  During  this  time 
the  appellee  did  not  furnish  a  lender  and  procure  a  loan 
according  to  the  terms  of  the  contract.  The  contract  re- 
quires that  appellee  ** notify''  appellants  '*of  acceptance 
of  said  loan."  The  insurance  company  wrote  the  ap- 
pellee on  April  23,  1915,  that  the  loan  had  been  accepted 
for  seven  years  at  6%  per  cent,  interest,  but  this  com- 
munication was  not  sent  to  the  appellants,  and  appellants 
were  not  notified  of  its  contents.  Moreover,  even  if  they 
had  been  so  notified,  the  acceptance  of  the  loan  was  at 
a  rate  of  6%  per  cent,  per  annum,  whereas  the  contract 
provided  that  interest  should  be  at  the  rate  of  6  per  cent, 
per  annum.  Appellee  wired  its  local  agent,  Long,  that 
the  loan  had  been  accepted,  but  appellants  were  not  no- 
tified of  this  until  May  1,  and  it  is  not  shown  that  at 
that  time  the  appellants  were  advised  of  the  change  in 
the  rate  of  interest. 

Therefore,  the  undisputed  evidence  shows  that  on 
May  3  the  appellee  had  not  procured  a  lender  who  was 
ready,  willing  and  able  to  make  the  loan  according  to  the 
terms  of  the  contract.  On  May  3,  1915,  appellants  en- 
tered into  an  agreement  with  the  local  agent,  Long,  who 
assumed  to  represent  the  appellee,  the  terms  of  which 
are  set  forth  in  the  letter  of  May  3  addressed  to  the  Ex- 
change National  Bank.  The  notes  and  mortgages  exe- 
cuted on  that  day  by  the  appellants  show  that  appellants 
had  waived  the  rate  of  interest  provided  for  in  the  orig- 
inal contract,  and  the  escrow  contract  shows  that  the  ap- 


Digitized  by 


Google 


ARK.]        BiSCOE  V.  DeMING  INVESTMENT  COMPANY.  539 

pellants  again,  under  the  terms  of  that  contract,  continued 
appellee's  authority  to  negotiate  the  loan  until  the  15th 
of  May. 

The  original  contract  provides  *'that  the  lender 
should  have  the  right  to  impose  all  reasonable  require- 
ments and  conditions  in  making  said  loan."  If  it  be 
conceded  that  the  appellee  would  have  the  right  under 
this  contract  to  prescribe  as  a  reasonable  requirement 
that  the  appellants  should  turn  over  to  appellee  the  mort- 
gages for  recordation  before  receiving  the  proceeds  of 
the  loan,  nevertheless  it  is  manifest  that  appellee  would 
have  no  such  right  under  the  terms  of  the  escrow  agree- 
ment. 

It  only  remains  for  us  to  inquire,  therefore,  whether 
or  not  Long  was  clothed  by  the  appellee  with  authority 
to  enter  into  the  escrow  contract.  Deming  testified  that 
Long  had  charge  of  appellee 's  business  in  Arkansas  with 
authority  to  make  applications  and  contracts  for  loans. 
Up  to  May  first  he  had  conducted  the  negotiations  on  be- 
half of  appellee  for  this  particular  loan.  When  Self  was 
employed  and  appeared  on  the  scene  to  succeed  Long, 
whose  service  ended  April  30,  Self,  according  to  his  tes- 
timony, informed  Biscoe  that  he  had  taken  Long's  place 
on  May  first  and  wanted  to  close  up  the  loan.  But  ac- 
cording to  the  testimony  of  Biscoe,  Self  informed  him 
that  he  had  succeeded  Long,  but  that  Long  would  remain 
with  the  company  for  a  few  days  to  close  up  certain 
loans  which  he  had  conducted  up  to  that  time,  one  of 
which  was  the  loan  to  the  appellants. 

The  burden  was  with  the  appellee  to  prove  that 
Long  did  not  have  the  authority  to  bind  it  by  the  escrow 
agreement.  Appellee  has  not  discharged  that  burden. 
The  circumstances  on  this  issue  corroborates  Biscoe 
rather  than  Self.  On  May  first.  Self  interviewed  Biscoe 
to  have  him  sign  the  mortgage  and  notes,  and  Bis- 
coe told  him  that  he  would  go  to  Little  Rock  on  May  3 
to  see  Chamberlin  with  a  view  to  executing  the  papers 
and  closing  up  the  loan.     Self,  instead  of  meeting  him 
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there  on  that  day,  turned  over  the  papers  to  Long,  and 
Long  and  other  local  agents  of  the  appellee  appeared  on 
May  3  to'  conduct  the  negotiations  for  the  appellee.  A 
clear  preponderance  of  the  evidence  therefore  shows  that 
the  appellee  had  equipped  Long  with  all  the  indicia  of 
authority  necessary  to  empower  him  to  enter  into  the 
escrow  contract  on  behalf  of  the  appellee.  The  undis- 
puted evidence  showed  that  appellee  refused  to  comply 
with  the  terms  of  this  contract,  giving  as  its  reason 
therefor  that  it  had  already  rendered  the  service  for 
which  it  was  employed  and  had  earned  its  commission 
under  the  terms  of  the  original  contract,  which  appel- 
lants had  failed  and  refused  to  comply  with. 

We  are  convinced  that  the  court  erred  in  sustaining 
this  contention  of  the  appellee.  Its  decree  is  therefore 
reversed,  and  the  cause  will  be  remanded  with  directions 
to  the  trial  court  to  enter  a  decree  dismissing  the  appel- 
lee's complaint  for  want  of  equity  and  granting  the 
prayer  of  appellants'  cross-complaint  to  cancel  and  ex- 
punge, from  the  record  of  mortgages  in  Lonoke  and  Prai- 
rie counties,  the  instrument  which  is  the  foundation  of 
this  action. 


Stewart  v.  State. 
Opinion  delivered  May  16,  1921. 

1.  Homicide — ^voluntary  manslaughter — evidence. — In  a  prosecu- 
tion for  murder  in  which  defendant  claimed  to  have  acted  in  self- 
defense,  evidence  held  to  sustain  a  conviction  of  voluntary  man- 
slaughter. 

2.  Continuance — cumulative  evidence. — A  continuance  asked  for 
the  absence  of  evidence  that  was  merely  cumulative  in  its  nature 
was  properly  refused  by  the  court. 

3.  Homicide — defense  of  habitation — instruction. — In  a  homicide 
prosecution,  refusal  of  an  instruction  submitting  the  issue  whether 
defendant  acted  in  defense  of  his  habitation  or  property,  under 
Crawford  &  Moses'  Dig.,  §  2367,  held  proper  where  there  was  no 
evidence  upon  which  to  base  it. 

4.  Homicide — self-defense — instruction. — In  a  prosecution  for 
murder,  an  instruction  on  justifiable  homicide  approved. 
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6.  Criminal  law — repetition  of  instructions. — Refusal  of  instruc- 
tions covered  by  those  given  by  the  court  held  proper. 

6.  Homicide — dying  declarations. — Dying  declarations,  to  be  ad- 
missible, must  be  made  under  a  sense  of  certain  and  impending 
death.  In  determining  this  question,  the  court  may  consider  all 
the  facts  and  surrounding  circumstances,  such  as  the  character 
of  the  wound,  the  declaration  of  the  deceased  that  he  would  not 
Hve,  and  the  fact  that  he  died  shortly  afterward. 

7.  HoMicnn: — ^dying  declarations — ^weight. — It  is  the  province  of 
the  jury  to  weigh  dying  declarations  and  the  circumstances  under 
which  they  were  made,  and  to  give  them  only  such  credit,  upon 
the  whole  evidence,  as  they  think  they  deserve. 

8.  Homicide — admissibility  op  threats. — Threats  of  violence  toward 
the  defendant,  alleged  to  have  been  made  by  the  deceased,  unac- 
companied with  overt  acts  showing  an  intent  to  carry  them  into 
effect,  are  competent  in  a  homicide  case  to  show  deceased's  char- 
acter for  violence  and  his  disposition  of  mind  toward  defendant, 
to  be  considered  in  determining  who  was  the  aggressor. 

Appeal  from  Randolph  Circuit  Court;  J.  B.  Baker, 
Judge }  aflSrmed. 

Schoonover  (&  Jackson,  Smith  £  Gibson  and  Ponder 
(&  Gibson,  for  appellant. 

1.  The  court  erred  in  refusing  a  continuance.  The 
grounds  set  up  the  absence  of  witnesses  whose  testimony 
was  material.  There  was  an  abuse  of  discretion  by  the 
trial  court.  109  Ark.  407 ;  120  Id.  172.  Threats  has  been 
made,  and  the  testimony  of  the  absent  witnesses  was  ma- 
terial and  vital.    lb. 

2.  Instruction  No.  1,  asked  by  appellant,  stated  the 
law  and  should  have  been  given. 

3.  Instructions  2,  3  and  4  were  the  law  and  should 
have  been  given.  They  were  in  regard  to  threats,  and 
correctly  stated  the  law  as  ruled  by  this  court.  79  Ark. 
594;82  7rf.  595;  84  7^.120. 

Instruction  No.  7  should  have  been  given  as  to  dying 
declarations.  38  Ark.  498;  81  Id.  417;  58  Id.  i7;  104  Id. 
162 ;  113  7d.  142.    . 
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J.  8.  Utley,  Attorney  General,  and  Elbert  Godwin 
and  W,  T.  Hammock,  Assistants,  for  appellee. 

1.  There  was  no  error  in  refusing  the  continuance. 
Crutchficld  was  not  subpoenaed  as  a  witness.  Besides,  all 
the  alleged  testimony  was  merely  cumulative^  and  the  con- 
tinuance properly  refused.  74  Ark.  444.  It  was  not 
shown  that  the  absent  witness  was  within  the  jurisdiction 
of  the  court,  nor  what  it  was  expected  to  be  proved  by 
him.  93  Ark.  290 ;  120  Id.  562.  The  same  rules  apply  to 
the  testimony  of  Nannie  Wilcutt  and  Jim  McCluskey. 
There  was  no  abuse  of  discretion  by  the  court.  99  Ark. 
394,  cited  by  appellant,  is  not  in  point,  as  the  facts  are 
entirely  different. 

2.  There  is  no  error  in  the  instructions.  The  plea 
of  self-defense  was  correctly  stated,  and  tlie  evidence  sus- 
tains the  verdict. 

Hart,  J.  Bill  Stewart  was  indicted  for  the  crime  of 
murder  in  the  first  degree  and  convicted  of  voluntary 
manslaughter,  his  punishment  being  fixed  by  the  jury  at 
two  years  in  the  State  penitentiary.  From  the  judgment 
of  conviction  he  has  duly  prosecuted  an  appeal  to  this 
court. 

On  the  13th  day  of  August,  1920,  Bill  Stewart,  about 
eighteen  years  of  age,  killed  Hubert  Wilcutt,  about 
twenty  years  of  age,  by  shooting  him  twice  with  a  shot- 
gun loaded  with  large-sized  shot.  The  killing  occurred 
in  a  field  where  both  parties  were  at  work  at  about  8 
o'clock  in  the  morning  in  Randolph  County,  Arkansas. 
Elmer  Wilcutt,  a  brother  of  the  deceased,  saw  Harry 
Stewart  standing  in  the  corner  of  a  patch  of  corn  wait- 
ing for  his  brother.  He  then  saw  Bill  Stewart  come  up 
to  Harry  Stewart  with  something  in  his  hand.  He  started 
home  and  had  gone  about  a  half  a  quarter  when  he  heard 
the  report  of  a  gun  and  looking  around  saw  the  smoke 
of  it.  After  he  had  gone  about  ten  feet  he  heard  the  gun 
shoot  again  and  then  saw  the  defendant  and  his  brother 
riding  across  the  field  on  the  same  horse  in  a  long  lope. 
Elmer  Wilcutt  went  down  to  where  .  the  shooting  oc- 
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curred  and  found  his  brother,  Hubert,  lying  down  on  the 
ground.  He  had  been  shot  in  the  head,  neck,  shoulder, 
thigh,  and  also  in  his  private  parts.  Hubert  Wilcutt  told 
his  brother  that  he  was  going  to  die  just  as  soon  as  he  got 
to  him.  He  did  die  from  the  effect  of  the  wounds  at  about 
12  o'clock  of  that  day. 

Jim  Hibbard  also  came  up  soon  after  the  shooting 
occurred,  and  Hubert  Wilcutt  told  him  that  he  was  going 
to  die.  He  told  his  brother,  and  also  Hibbard,  that  Bill 
Stewart  and  Harry  Stewart  were  both  present  when  he 
was  shot;  that  Bill  Stewart  said,  **I  am  going  to  put  your 
light  out,''  and  then  shot  him.  After  Wilcutt  fell  Harry 
Stewart,  who  was  standing  by  with  a  com  knife  in  his 
hand,  said,  ** Shoot  him  again,"  and  Bill  Stewart  shot 
Wilcutt  again  while  he  was  lying  down  on  the  ground. 

Two  physicians  attended  Hubert  Wilcutt  and  testi- 
fied that  both  wounds  were  necessarily  fatal.  Hubert 
Wilcutt  made  a  dying  declaration  to  them  about  the  kill- 
ing in  practically  the  same  language  detailed  above. 

According  to  the  testimony  of  Jim  Hibbard,  he  lived 
near  the  place  where  Bill  Stewart  killed  Hubert  Wilcutt. 
Stewart  came  to  his  house  on  horseback  between  seven 
and  eight  o'clock  on  the  morning  of  the  killing  and  asked 
Hibbard  for  a  gun,  telling  him  he  wanted  it  to  shoot  some 
rabbits  that  were  eating  his  cabbage.  Hibbard  let  him 
have  his  shotgun  and  five  shells,  telling  him  that  the 
shells  were  loaded  with  shot  too  big  for  rabbits.  In  fif- 
teen or  twenty  minutes  thereafter  he  heard  two  shots 
down  in  the  field,  and  upon  going  there  found  Hubert 
Wilcutt  lying  on  the  ground  fatally  wounded. 

Dick  Tippett  testified  that  on  the  morning  of  the 
killing  he  found  Hubert  Wilcutt  lying  on  the  east  side  of 
a  ditch.  Hubert  Wilcutt  told  him  that  he  was  going  to 
die,  and  that  Bill  Stewart  had  killed  him.  He  said  that 
Bill  Stewart  and  his  brother  passed  by,  and  that  they 
had  a  few  words.  Stewart  and  his  brother  went  off  and 
slipped  back  again,  and  Bill  Stewart  said,  *'I  am  going 
to  put  your  light  out."    He  then  shot  Hubert  Wilcutt 
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and  came  up  closer  to  him  and  shot  him  again.  The 
ditch  near  where  Hubert  Wilcutt  was  found  is  about  nine 
feet  wide  and  two  and  a  half  feet  deep.  Bill  Stewart  and 
his  brother  were  on  the  opposite  side  of  the  ditch  from 
Hubert  Wilcutt  when  he  was  shot. 

Bill  Stewart  was  a  witness  for  himself.  According 
to  his  testimony,  he  drove  up  near  Hubert  Wilcutt  with 
his  horse  hitched  to  a  plow.  Wilcutt  noticed  that  some- 
thing was  the  matter  with  the  horse  and  examined  him. 
Then  Stewart  started  on  to  where  he  was  going  to  work. 
As  he  passed  Hubert  Wilcutt,  the  latter  jerked  him  down 
and  cursed  and  abused  him.  He  followed  Stewart 
through  the  field  and  told  him  that  he  would  kill  him  and 
also  his  brother  if  he  did  not  leave  the  farm.  Stewart 
was  afraid  of  Wilcutt  and  took  his  horse  out  of  the  plow 
and  went  to  Mr.  Hibbard's  to  borrow  a  gun.  Wilcutt 
followed  him  a  piece  and  threw  a  chunk  at  him,  which  hit 
the  horse.  Stewart  borrowed  the  gun  from  Hibbard  and 
went  back  to  work.  When  he  got  back,  Hubert  Wilcutt 
told  him  he  should  not  go  to  work,  and  that  if  he  crossed 
the  ditch  he  would  kill  him.  Stewart  said  that  he  was 
going  to  work  and  started  to  do  so.  Hubert  Wilcutt  then 
started  toward  Stewart  and  threw  his  hand  to  his  hip. 
Stewart  then  shot  him.  Wilcutt  kept  going  toward  Stew- 
art, cursing  and  abusing  him,  and  Stewart  shot  him 
again.  Stewart  said  that  he  never  slipped  up  on  Wilcutt 
and  shot  him  because  Wilcutt  threw  his  hands  to  his  hip 
pocket  and  started  toward  him.  George  Arnold  and  Bus- 
sell  Hinton  both  had  told  him  that  Wilcutt  said  that  he 
was  going  to  kill  him. '  Wilcutt  had  told  Stewart  that  he 
had  come  back  there  to  kill  him.  They  had  had  a  diffi- 
culty about  a  year  before,  and  Wilcutt  had  beaten  up 
Stewart  and  broken  his  leg. 

George  Arnold  and  Russell  Hinton  both  testified 
that  Hubert  Wilcutt  told  them  that  he  was  going  to  kill 
Bill  Stewart,  and  that  they  had  communicated  this  threat 
to  Stewart  before  the  morning  of  the  killing. 
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John  Thornberry  also  testified  that  the  deceased 
had  told  him  that  he  intended  to  get  a  job  of  work  on 
the  farm  where  the  defendant  was  working,  and  if  he  got 
a  chance  he  was  going  to  kill  him. 

Alfred  Terry,  a  deputy  sheriff,  testified  that  Hubert 
Willcutt  had  told  him  that  he  was  going  to  have  revenge 
on  Bill  Stewart  and  his  brother  for  the  way  they  had 
treated  him.  It  was  also  proved  by  the  defendant  that 
the  deceased  was  a  quarrelsome,  overbearing  and  danger- 
ous man. 

The  evidence  for  the  State  showed  that  deceased  had 
no  gun  in  his  pocket  but  had  a  pocket  knife  when  he  was 
killed. 

It  is  not  contended  by  counsel  for  the  defendant  that 
the  evidence  is  not  legally  sufficient  to  support  the  ver- 
dict, and  a  mere  reading  of  it  shows  that  it*  was  amply 
sufficient. 

Counsel  for  the  defendant,  however,  earnestly  insist 
that  the  judgment  should  be  reversed  because  the  court 
erred  in  refusing  to  grant  him  a  continuance.  The  de- 
fendant asked  for  a  continuance  on  the  ground  that  three 
witnesses,  including  the  wife  of  the  deceased,  would 
testify,  if  present,  that  the  deceased  bore  the  reputation 
of  being  a  dangerous,  quarrelsome  and  overbearing  man, 
and  that  they  had  heard  him  threaten  to  take  the  life  of 
the  deceased;  that  his  widow  would  testify  that  he  had 
gone  back  there  and  secured  work  on  the  farm  where  the 
defendant  was  working  for  the  very  purpose  of  killing 
him.  The  record  does  not  show  that  these  threats  were 
communicated  to  the  defendant. 

Other  witnesses  testified  in  behalf  of  the  defendant 
to  the  effect  that  deceased  had  the  reputation  of  being 
a  man  of  quarrelsome,  overbearing,  and  violent  disposi- 
tion, and  that  the  deceased  had  told  them  that  he  was  go- 
ing to  kill  the  defendant,  and  that  they  had  communicated 
these  threats  to  the  defendant  prior  to  the  killing.  One  of 
the  witnesses  said  that  the  deceased  had  told  him  that  he 
had  come  back  there  and  secured  work  on  the  farm  where 
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the  defendant  was  working  for  the  very  purpose  of  get- 
ting a  chance  to  kill  him.  Thus  it  will  be  seen  that  the 
continuance  was  asked  for  the  absence  of  evidence  merely 
cumulative  in  its  nature  and  was  properly  refused  by  the 
court.  Allison  v.  State,  74  Ark.  444;  Rider  v.  State,  140 
Ark.  1,  and  Snow  v.  State,  140  Ark.  7. 

It  is  next  insisted  by  counsel  for  the  defendant  that 
the  court  erred  in  not  giving  instruction  No.  1  asked  by 
the  defendant  The  instruction  is  an  exact  copy  of  section 
2369  of  Crawford  &  Moses '  Digest.  The  killing  was  not 
in  defense  of  the  habitation  or  the  property  of  the  de- 
fendant. Therefore  there  was  no  evidence  upon  which 
to  base  it,  and  the  court  properly  refused  to  give  it.  In 
this  connection  it  may  be  stated  that  the  court  gave  full 
and  fair  instructions  on  the  question  of  justifiable 
homicide.   • 

It  is  also  insisted  that  tlie  court  erred  in  giving  in- 
structions Nos.  2,  3  and  4,  asked  by  the  defendant.  These 
instructions  were  all  on  the  subject  of  justifiable  homi- 
cide and  were  covered  by  instruction  No.  5  given  by  the 
court,  and  we  do  not  deem  it  necessar}^  to  set  out  the  re- 
fused instructions. 

Instruction  No.  5  reads  as  follows:  *'You  are  in- 
structed that  the  defendant  in  this  case  pleads  self-de- 
fense in  justification  of  his  act  in  shooting  and  killing 
the  deceased.  Self-defense  is  a  legal  defense,  and  one 
which  would  entitle  the  defendant  to  an  acquittal,  if  the 
jury  finds  from  the  evidence  in  this  case  that  the  defend- 
ant acted  in  self-defense  at  the  time  of  the  killing.  And 
it  need  not  appear,  in  order  that  the  defendant  may  plead 
self-defense,  that  the  defendant  was  actually  in  danger 
of  losing  his  life,  or  receiving  great  bodily  harm,  at  the 
hands  of  the  deceased ;  but,  if  you  believe  from  the  evi- 
dence in  the  case  that  the  defendant,  acting  in  good  faith, 
and  without  fault  or  carelessness  on  his  part,  honestly 
believed,  at  the  time  he  fired  the  fatal  shot,  that  he  was 
in  danger  of  losing  his  life,  or  of  receiving  great  bodily 
harm  at  the  hands  of  the  deceased,  then  the  defendant 
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would  be  entitled  to  an  acquittal,  even  though  you  should 
further  find  that  the  defendant  was  in  no  actual  danger 
of  losing  his  life  or  receiving  great  bodily  harm  at  the 
hands  of  the  deceased  at  the  time  he  fired  the  fatal  shot.'' 

It  is  apparent  from  reading  this  instruction  that  the 
court  gave  all  that  the  defendant  was  entitled  to  on  this 
phase  of  the  case. 

It  is  also  insisted  by  counsel  for  the  defendant,  that 
the  court  erred  in  refusing  to  give  instructions  Nos.  5, 
6  and  7,  asked  by  the  defendant.  We  do  not  deem  it  nec- 
essary to  set  out  these  instructions.  They  were  on  the 
subject  of  threats  and  the  weight  to  be  given  to  dying 
declarations.  The  refused  instructions  were  fully  cov- 
ered by  other  instructions  given  by  the  court. 

In  Robinson  v.  State,  99  Ark.  209,  the  court  said  that 
dying  declarations  to  be  admissible  must  be  made  under 
a  sense  of  certain  and  impending  death.  In  determining 
this  question  the  court  may  consider  all  the  facts  and 
surrounding  circumstances,  such  as  the  character  of  the 
wound  itself,  the  declaration  of  the  deceased  himself  that 
he  could  not  live,  and  the  fact  that  he  died  shortly  after- 
ward.   See,  also,  Rhea  v.  State,  104  Ark.  162. 

The  court  told  the  jury  that  it  was  its  province  to 
weigh  the  dying  declarations  and  the  circumstances  under 
which  they  were  made,  and  to  give  them  only  such  credit, 
upon  the  whole  evidence,  as  they  might  think  they  de- 
served. 

The  instructions  on  this  point  were  full  and  complete 
and  in  accord  with  the  principles  of  law  uniformly  laid 
down  by  this  court. 

In  Harper  v.  State,  79  Ark.  594,  the  court  held  that 
threats  of  violence  toward  the  defendant,  alleged  to  have 
been  made  by  the  deceased,  unaccompanied  with  overt 
acts  showing  an  intent  to  carry  them  into  effect,  are 
competent  in  a  homicide  case  to  show  deceased's  charac- 
ter for  violence  and  his  disposition  of  mind  toward  de- 
fendant, to  be  considered  in  determining  who  was  the 
aggressor.    The  testimony  of  this  character  was  admit- 
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ted  by  the  court  to  go  to  the  jury,  and  the  jury  was  in- 
structed upon  this  phase  of  the  case  in  accordance  with 
the  rule  just  announced. 

The  court  also  instructed  the  jury  on  the  question 
of  reasonable  doubt  and  fully  and  fairly  submitted  the 
respective  theories  of  the  State  and  of  the  defendant  to 
the  jury  under  proper  instructions. 

(We  find  no  prejudicial  error  in  the  record,  and  the 
judgment  must  be  aflSrmed. 


Malone  v.  Wade. 
Opinion  delivered  May  16,  1921. 

1.  Tenancy  in  common — tenure. — Tenants  in  common  hold  by  sev- 
eral and  distinct  titles,  but  by  unity  of  possession. 

2.  Tenancy  in  common— landlord's  lien. — Where  two  tenants  in 
common  leased  land  to  defendant,  and  one  of  the  cotenants  ad- 
vanced supplies  to  the  lessee  to  make  the  crop,  he  will  be  entitled 
to  a  landlord's  lien  therefor,  under  Crawford  &  Moses'  Dig.,  § 
6890. 

8.  Payment — ^landlord's  lien — application  of  proceeds  of  crop. — 
Where  a  landlord  has  a  lien  not  only  for  rent  but  also  for  ad- 
vances of  supplies  for  the  crop  of  his  tenant,  he  may  apply  the 
proceeds  of  such  crop  first  to  the  account  for  supplies. 

4.  Landlord  and  tenant — ^breach  of  lease. — Where  a  tenant  does 
not  pay  the  rent  when  due  and  makes  no  effort  thereafter  to  pay 
it  on  notice  that  the  lessors  did  not  intend  to  wait  on  him  longer, 
this  constituted  a  breach  of  the  lease  and  warranted  eviction. 

5.  Landlord  and  tenant — damages  for  unlawful  eviction.— A 
tenant  unlawfully  evicted  by  the  landlord  may  recover  the  loss 
directly  and  naturally  resulting  therefrom,  including  the  excess 
of  the  rental  value  over  the  agreed  price  and  the  expense  of  re- 
moval to  another  place. 

Appeal   from   Lonoke   Circuit   Court;    George    W. 
Clark,  Judge ;  reversed. 

statement  op  facts. 
A.  D.  Malone  and  J.  N.  Harris  brought  a  suit  of  un- 
lawful detainer  against  W.  T.  Wade  to  recover  possession 
of  a  tract  of  land  which  the  plaintiffs  had  leased  to  the 
defendant. 
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The  defendant  denied  that  the  plaintiffs  were  enti- 
tled to  the  possession  of  the  premises  and  filed  a  cross- 
complaint  in  which  he  seeks  to  recover  damages  on  ac- 
count of  being  evicted  from  the  land  in  question.  The 
material  facts  are  as  follows: 

On  the  9th  of  October,  1918,  A.  D.  Malone  and  J.  N. 
Harris  leased  to  W.  T.  Wade  and  J.  M.  Bradford  for 
a  period  of  five  years,  beginning  January  1, 1919,  a  tract 
of  land  in  Lonoke  County,  Arkansas,  comprising  546 
acres.  The  contract  provided  that  the  lessors  should  re- 
tain a  lien  on  all  crops  on  the  place  until  the  rents  were 
fully  paid  each  year,  and  that  the  rents  should  be  paid 
as  the  cotton  was  gathered  and  to  be  finally  paid  by  No- 
vember 1  of  each  year.  The  lessees  agreed  to  pay  $15 
per  acre  each  year,  or  eighty  pounds  of  lint  cotton  of 
middling  grade,  or  better.  The  contract  further  pro- 
vided that  the  lessees  should  deaden  a  certain  amount  of 
green  timber  during  the  summer  of  1919,  and  dear  cer- 
tain lands  before  the  close  of  the  year  1921.  It  was  fur- 
ther provided  that  the  lessees  should  keep  open  all  the 
ditches  on  the  place  and  keep  clean  all  the  turn  rows. 

The  lessees  were  unable  to  procure  any  one  to  fur- 
nish them  supplies  to  make  the  crop  for  the  year  1919, 
and  reported  that  fact  to  the  lessors.  A.  D.  Malone 
agreed  to,  and  did,  furnish  them  with  supplies  to  make 
the  crop  for  the  year  1919.  In  the  late  summer,  or  early 
fall,  of  1919,  the  lessees  admitted  that  they  were  not  able 
to  run  so  large  a  place,  and  it  was  agreed  that  the  lease 
contract  should  be  canceled  except  that  each  party  should 
retain  160  acres  and  execute  a  new  lease  contract  for  that 
amount  identical  in  terms  with  the  original  contract. 

Malone  furnished  Wade  with  merchandise  and  sup- 
plies to  the  extent  of  about  $7,000  with  which  to  make  a 
crop  during  the  year  1919.  Wade  failed  to  pay  his  rent 
and  supply  account,  and  on  the  5th  day  of  February,  1920, 
A.  D.  Malone  brought  suit  against  him  in  the  chancery 
court  to  foreclose  his  lien  for  rent  and  supplies.  J.  N. 
Harris  was  appointed  receiver  to  take  charge  of  the  crop 
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and  acted  in  that  capacity  without  pay.  On  March  11, 
1920,  there  was  a  decree  by  default  in  favor  of  Malone 
against  Wade  in  the  sum  of  $3,460,  less  the  proceeds  of 
the  crop  in  the  sum  of  $2,619.12,  leaving  a  balance  due 
Malone  by  Wade  of  $840.88. 

According  to  the  testimony  of  Malone,  Wade  failed 
to  comply  with  the  contract  by  cleaning  the  turn  rows 
and  keeping  the  ditches  open.  The  lessors  caused  notice 
to  be  served  on  Wade  in  the  manner  provided  by  the 
statute  on  the  6th  day  of  February,  1920,  to  vacate  the 
premises.  Wade  refused  to  vacate  and  was  evicted  in  the 
manner  provided  by  statute.  Malone  and  Harris  denied 
that  they,  or  either  of  them,  promised  to  furnish  Wade 
for  the  year  1920,  and  stated  that  they  told  him  he  must 
pay  his  rent  and  supply  account  or  get  off  the  place. 
They  waited  for  him  to  do  so  until  the  6th  day  of  Febru- 
ary, 1920,  and,  finding  that  he  had  made  no  effort  to  pay 
his  rent  and  account  for  supplies  for  the  year  1919,  or 
to  supply  himself  for  the  year  1920,  they  caused  notice  to 
be  served  on  him  to  vacate  the  premises  as  above  stated. 

W.  T.  Wade  was  a  witness  for  himself.  According 
to  his  testimony,  Malone  first  left  the  impression  on  him 
that  he  was  going  to  take  his  '*  stuff,  *'  and  he  thought 
that,  if  he  did  not  do  something,  Malone  would  ''clean 
him  up.'*  Wade  then  went  to  see  J.  J.  Scroggin  and  told 
him  about  his  condition.  He  made  arrangements  with 
Mr.  Scroggin  to  pay  Malone  for  him.  He  did  not  pay 
Malone  because  Scroggin  went  to  Florida  without  let- 
ting him  have  the  money. ' '  When  Wade  first  told  Malone 
and  Harris  that  Scro^^in  would  ''fix  him  up,*'  Malone 
left  the  impression  on  Wade  that  he  would  carry  over  his 
account,  until  after  Mr.  Scroggin  had  gone  away.  Wade 
testified  that  he  would  have  worked  the  land  in  1920,  if 
he  had  not  been  put  off.  Other  evidence  was  adduced  by 
him  tending  to  show  the  damages  suffered  by  him  on  ac- 
count of  being  evicted  from  the  land. 

Other  facts  will  be  stated  or  referred  to  in  the 
opinion. 
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The  jury  returned  a  verdict  for  defendant,  and  from 
the  judgment  rendered  the  plaintiffs  have  appealed. 

Morris,  Morris  d  WUlia/ms,  for  appellants. 

The  verdict  is  not  only  without  evidence  to  sustain  it, 
but  is  directly  against  the  clear  and  conclusive  evidence 
in  regard  to  which  there  was  no  conflict.  24  Ark.  227 ;  15 
Id.  109 ;  8  Id.  155 ;  7  Id.  435.  See'  also,  10  Ark.  309 ;  7  Id, 
462 ;  5  Id.  640.  Failure  to  pay  rent  and  to  quit  posses- 
sion after  demand  in  action  of  imlawful  detainer  are 
good  grounds  of  action,  independent  of  their  being  made 
grounds  of  forfeiture  in  the  contract  of  lease.  57  Ark. 
301;  C.  &  M.  Digest,  §§  4838,  4842. 

The  complaint  complied  with  these  sections,  and  the 
verdict  is  contrary  to  the  law  and  the  evidence,  and  a  new 
trial  should  be  granted. 

Williams  &  Holloway,  for  appellee. 

There  is  substantial  evidence  to  support  the  verdict, 
and  the  damages  are  not  unreasonable  or  shocking  to 
any  court.  The  great  preponderance  of  the  evidence  sus- 
tains the  verdict. 

Hart,  J.  (after  stating  the  facts).  It  is  earnestly  in- 
sisted by  counsel  for  the  plaintiffs  that  the  evidence  is 
not  legally  sufficient  to  support  the  verdict,  and  in  this 
contention  we  think  counsel  are  correct.  Under  the  terms 
of  the  lease  contract,  the  rent  was  to  be  finally  paid  on 
the  first  of  November  of  each  year.  This  provision  was 
for  the  benefit  of  the  lessors  and  might  be  waived  by 
them.  According  to  the  testimony  of  the  defendant,  they 
waited  on  him  until  some  time  after  the  first  of  the  year 
to  pay  the  rent  and  supply  account.  Wade  had  been  un- 
able to  supply  himself,  and,  some  time  after  the  execution 
of  the  lease  contract,  he  made  an  agreement  with  A.  D. 
Malone  to  furnish  him  with  merchandise  and  supplies 
with  which  to  make  a  crop  in  1919.  Malone  waited  for 
Wade  to  pay  him  his  account  for  supplies  and  the  amount 
due  as  rent  until  the  5th  day  of  February,  1920.  Ma- 
lone and  Harris  owned  the  land  as  tenants  in  conmion. 
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Tenants  in  common  hold  by  several  and  distinct  titles,  but 
by  unity  of  possession.  The  reason  is,  that  none  knoweth 
his  own  severalty,  and  therefore  they  all  occupy  promis- 
cuously. Firemen's  Insurance  Co.  v.  Larey,  125  Ark.  93. 
Therefore,  under  section  6890  of  Crawford  &  Moses' 
Digest,  Malone  would  be  the  landlord  of  Wade,  and  as 
such  landlord  would  have  a  lien  upon  the  crop  raised 
upon  the  demised  premises  for  the  value  of  advances 
made  by  him  to  Wade  to  make  a  crop  during  the  year 
1919.  Malone  brought  suit  in  the  chancery  court  to  fore- 
close his  lien  for  the  amount  of  his  supply  account  and 
the  rent  due.  A  decree  was  rendered  in  his  favor  against 
Wade  for  the  balance  due  of  $840.88.  Wade  made  no 
defense  to  the  foreclosure  suit  and  made  no  effort  to 
finish  paying  his  supply  account  or  the  balance  of  the 
rent  due  for  the  year  1919.  Having  a  lien  for  the  rent 
and  supplies,  Malone  had  a  right  to  apply  the  proceeds 
first  to  the  payment  of  the  supply  account,  and  this  left 
a  balance  of  over  $800  on  the  rent.  These  facts  are 
established  by  the  undisputed  evidence  and  constituted 
a  breach  of  the  lease  contract  which  warranted  the  les- 
sors in  evicting  the  lessee  from  the  premises. 

It  is  true  Wade  testified  that  Malone  led  him  to  be- 
lieve that  he  would  carry  him  over,  and  that  Seroggin 
had  promised  to  pay  off  his  indebtedness  to  the  plaintiffs. 
Wade  knew,  however,  when  notice  to  quit  was  served  on 
biTn  on  the  6th  day  of  February,  1920,  that  his  lessors 
did  not  intend  to  wait  on  him  any  longer,  and  it  devolved 
on  him  to  make  arrangements  to  pay  his  rent,  or  to  for- 
feit his  right  to  longer  occupy  the  premises.  Yet,  after 
this  time,  he  made  no  effort  to  get  into  communication 
with  Seroggin,  or  to  carry  out  his  contract  with  the  plain- 
tiffs. He  did  not  even  make  any  defense  to  the  fore- 
closure suit.  Therefore,  the  undisputed  facts,  as  dis- 
closed by  the  record,  warranted  the  plaintiffs  in  evict- 
ing him  from  the  premises. 

Complaint  is  also  made  by  the  plaintiffs  as  to  the 
instruction  given  by  the  court  on  the  measure  of  dam- 
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ages.  We  do  not  deem  it  necessary  to  set  out  this  in- 
struction. Suffice  it  to  say  that  the  instruction  com- 
plained of  follows  the  rule  laid  down  in  McElvaney  v. 
Smith.  76  Ark.  468.    In  that  case  the  court  said : 

**When  a  landlord  unlawfully  evicts  a  tenant  from 
the  premises,  the  tenant  is  entitled  to  recover  as  dam- 
ages whatever  loss  results  to  him  as  a  direct  and  natural 
consequence  of  the  wrongful  act  of  the  landlord.  If  the 
rental  value  of  the  place  from  which  he  is  evicted  is 
greater  than  the  price  he  agreed  to  pay,  he  may  recover 
this  excess  and,  in  addition  thereto,  any  other  loss  di- 
rectly caused  by  the  eviction,  such  as  the  expense  of  re- 
moval to  another  place.  ^' 

For  the  error  in  not  directing  a  verdict  for  the 
plaintiffs,  the  judgment  will  be  reversed  and  the  cause 
remanded  for  a  new  trial. 


Fenneb  v.  Ebbheb. 
Opinion  delivered  May  16,  1921. 

1.  Actions — consolidation. — Under  Crawford  &  Moses'  Digrest,  § 
1081,  it  was  proper  to  consolidate  a  suit  by  the  owner  of  city 
property  to  foreclose  a  mortgage  held  by  him  on  farm  property 
with  a  suit  by  the  owner  of  the  farm  property  for  specific  per- 
formance of  a  contract  to  exchange  the  city  property  for  the  farm 
property. 

2.  Vendor  and  purchaser — marketable  title. — ^A  purchaser  should 
have  a  title  which  will  enable  him  not  only  to  hold  the  land,  but 
to  hold  it  in  peace,  and,  if  he  wishes  to  sell  it,  to  be  reasonably 
sure  that  no  flaw  or  doubt  will  come  up  to  disturb  its  marketable 
value;  but  the  doubt  must  be  reasonable,  such  as  would  induce  a 
prudent  man  to  hesitate,  and  not  a  captious  or  frivolous  objection. 

8.  Vendor  and  purchaser  —  marketable  title. — A  mortgage  on 
land  will  not  justify  a  purchaser  in  refusing  to  carry  out  a  con- 
tract of  sale  where  the  vendor  offered  to  pay  off  the  mortgage 
and  only  refused  to  pay  to  the  mortgagee's  attorney  (the  mort- 
gagee being  the  purchaser)  because  the  mortgagee  was  not  there 
to  satisfy  the  record. 

Appeal  from  Izard  Chancery  Court;  L.  P.  Reeder, 
Chancellor;  aflSrmed. 
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statement  of  facts. 
The  principal  issue  raised  by  the  appeal  is  the  right 
of  F.  F.  Reeher  to  the  specific  performance  of  an  agree- 
ment between  himself  and  Gorge  F.  Fenner  for  the  ex- 
change of  a  farm  in  Izard  County,  Arkansas,  owned  by 
the  former,  for  a  house  and  lot  in  the  town  of  Coflfey- 
ville,  Kansas,  owned  by  the  latter.  On  the  18th  day  of 
October,  1919,  F.  F.  Reeher  entered  into  a  written  agree- 
ment with  George  F.  Fenner  for  the  exchange  of  a  farm, 
owned  by  the  former,  in  Izard  County,  Arkansas,  for  a 
house  and  lot,  owned  by  the  latter,  in  Coflfeyville,  Kansas. 
'  The  farm  comprised  180  acres,  and  the  contract  cove- 
nanted that  the  land  was  free  from  all  incumbrances. 
Reeher  agreed  to  take,  or  cause  to  be  taken,  a  mortgage 
for  $677,  secured  by  the  land.  $325  of  this  amount  was 
a  balance  due  on  the  purchase  price  of  the  land,  and  $352 
was  a  balance  due  on  the  personal  property  embraced  in 
the  exchange  of  the  land  between  the  parties.  The  con- 
tract provided  that  Reeher  should  clear  the  title  to  the 
180  acres  of  land  and  give  Fenner  an  abstract  showmg 
a  good,  merchantable  title.  On  his  part,  Fenner  cove- 
nanted that  his  house  and  lot  in  Coffeyville,  Kansas,  was 
free  from  incumbrances,  except  a  mortgage  of  $250. 
Fenner  agreed  to  increase  the  mortgage  on  this  property 
up  to  $500  and  to  pay  Reeher  $250  in  cash  at  the  com- 
pletion of  the  contract.  The  contract  further  provided 
that,  if  Reeher  failed  to  clear  the  title  to  his  land, 
the  rent  collected  from  the  Coffeyville  property  should 
be  applied  toward  the  payment  of  the  personal  property 
sold  by  Reeher  to  Fenner,  which  amounts  to  $325.  Each 
party  covenanted  to  give  the  other  possession  of  the 
property  after  October  18,  1919,  and  the  latter  has  been 
in  possesion  of  it  ever  since.  Its  rental  value  is  $100  per 
annum.  Reeher  has  never  been  in  possession  of  the  Cof- 
feyville property;  Fenner  has  collected  the  rents  on  it. 
and  the  rental  value  is  $15  per  month. 

On  the  4th  day  of  February,  1919,  F.  F.  Reeher  ^ave 
to  John  Michael  a  mortgage  on  the  180  acres  of  land  in 
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question  to  secure  an  indebtedness  of  $625.  On  the  28th 
day  of  June,  1919,  Reeher  made  a  payment  of  $50  on 
this  indebtedness,  which  was  duly  credited  on  the  note. 
On  the  6th  day  of  December,  1919,  Michael  assigned  the 
note  and  mortgage  on  the  land  in  question  to  George  F. 
Fenner  and  Lillie  Fenner,  his  wife.  On  the  13th  day  of 
December,  1919,  they  brought  suit  in  equity  against  F. 
F.  Reeher  to  foreclose  this  mortgage.  Reeher  filed  an 
answer  in  which  he  admitted  the  execution  of  the  mort- 
gage, but  stated  that  he  was  entitled  to  a  credit  of  $75 
on  the  note  which  the  mortgage  was  given  to  secure.  On 
May  5, 1920,  F.  F.  Reeher  brought  suit  in  equity  against 
George  F.  Fenner  to  obtain  specific  performance  of  the 
contract  described  above.  On  motion  of  Reeher  the  two 
causes,  which  were  pending  in  the  same  chancery  court, 
were  consolidated.  The  facts  stated  above  were  proved 
at  the  trial  of  the  consolidated  cases. 

Reeher  was  a  witness  for  himself.  According  to  his 
testimony,  he  had  tried  to  make  Fenner  a  deed  to  the  180 
acres  of  land  in  Izard  County,  Arkansas,  and  had  an 
abstract  prepared  showing  a  good  and  merchantable  title 
to  said  land.  He  admitted  that  the  abstract  did  not  show 
the  payment  of  the  Michael  debt  and  the  satisfaction  of 
the  mortgage,  but  he  stated  that  he  was  willing  to  pay 
off  that  indebtedness  and  offered  to  do  so.  He  stated 
that  he  had  never  offered  the  cash  to  Michael  because  he 
failed  to  meet  him  at  the  time  they  had  set  for  settlement 
of  the  matter.  Reeher  told  Fenner  that  the  abstract  to 
the  180  acres  of  land  had  been  prepared  and  was  in  his 
attorney's  office  ready  for  him.  He  admits  that  he  re- 
fused to  pay  the  mortgage  indebtedness  to  Michael's  at- 
torney, but  says  that  he  told  the  latter  that  he  was  ready 
and  prepared  to  pay  Michael  whenever  the  latter  would 
come  and  satisfy  the  record.  Reeher  denied  that  he  was 
to  take  the  $400  which  Fenner  paid  him  at  the  time  of  the 
execution  of  the  contract  and  apply  it  on  what  he  owed 
Michael. 

According  to  the  testimony  of  George  F.  Fenner,  he 
never  saw  the  abstract  of  title  to  the  180  acres  of  land 
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in  Izard  County.  He  admits  that  Reeher  told  him  that 
the  abstract  was  ready  and  in  the  office  of  John  C.  Ash- 
ley. Fenner  went  to  Ashley's  office,  and  the  latter  in- 
formed him  that  there  were  missing  links  in  the  title, 
and  that  it  would  have  to  go  through  court.  Fenner 
bought  the  Michael  indebtedness  to  protect  himself. 

According  to  the  testimony  of  J.  C.  Ashley,  Fenner 
called  at  his  office  and  asked  him  if  the  abstract  would 
show  a  perfect  title.  Ashley  told  him  that  it  would  be 
impossible,  as  there  were  some  imperfections  in  it,  and 
that  the  only  way  to  cure  them  would  be  to  have  the  title 
confirmed.  Ashley  told  Fenner  that,  while  the  title  was 
not  perfect,  it  was  safe;  that  a  title  to  part  of  it  was 
perfect,  and  the  title  to  the  balance  extended  back  from 
twenty  to  thirty-five  years.  Fenner  replied  that  he  did 
not  want  the  land  if  the  title  was  not  perfect. 

On  cross-examination  Ashley  stated  that  the  abstract 
shows  a  merchantable  title  subject  to  two  liens,  one  for 
$400  and  the  other  for  $675.  He  stated  it  was  his  un- 
derstanding and  information  that  the  $400  lien  had  been 
satisfied,  and  the  other  was  the  one  given  to  Michael  and 
referred  to  above. 

The  court  found  that  Reeher  was  indebted  to  George 
F.  Fenner  and  Lillie  Fenner  in  the  sum  of  $681.83  on  the 
note  executed  by  them  to  John  Michael,  and  indorsed  by 
the  latter  to  George  F.  Fenner  and  Lillie  Fenner,  and  it 
was  secured  by  a  mortgage  on  the  180  acres  in  question. 

The  court  found  in  favor  of  Reeher  on  the  suit  for 
specific  performance  and  found  that  George  F.  Fenner 
was  indebted  to  F.  F.  Reeher  in  the  sum  of  $677,  the  bal- 
ance due  on  the  personal  property  and  real  estate  ac- 
cording to  the  terms  of  the  written  contract  sued  on,  and 
also  in  the  sum  of  $178.50  rents  on  the  Coffeyville  prop- 
erty, making  in  the  aggregate  a  total  indebtedness  of 
$855.50.  A  decree  for  the  specific  performance  of  the 
contract  was  accordingly  entered  of  record,  and  it  was 
further  ordered  that  the  judgment  of  George  F.  Fenner 
and  Lillie  Fenner  against  Reeher  in  the  sum  of  $681.83 
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be  set  off  against  the  judgment  of  Reeher  against  Fenner 
in  the  sum  of  $855.50  and  that  Reeher  have  judgment 
against  Fenner  for  the  balance  due  in  the  sum  of  $172.67. 
George  F.  Fenner  alone  has  prosecuted  an  appeal 
to  this  court. 

Elbert  Godwin,  for  appellants. 

1.  The  chancellor  erred  in  consolidating  the  two 
causes  of  action,  as  the  plaintiffs  are  not  the  same,  and  the 
issues  are  not  the  same.  80  Ark.  167 ;  83  Id.  288 ;  8  Cyc. 
594  and  31  Id.  45. 

2.  The  court  erred  in  decreeing  specific  performance 
against  appellant  on  the  contract  made  October  18,  1919. 
The  land  was  not  free  of  all  incwmhrcmces  as  warranted. 
The  term  *' incumbrance"  in  a  contract  to  convey  land 
'^free  from  all  incumbrances''  includes  a  paramount  right 
to  the  land  which  may  defeat  the  grantee's  title.  Words 
and  Phrases,  vol.  4  (1  series),  p.  3524;  4  Comstock  (N. 
T.)  396-400;  4  Mass.  (9  Mete.)  462-7. 

Incumbrances  are  of  two  kind,  viz. :  (1)  Such  as  af- 
fect title,  and  (2)  those  which  affect  only  the  physical 
conditions  of  the  property.  A  mortgage  or  lien  is  a  fair 
illustration  of  the  former ;  a  public  road  or  right-of-way, 
of  the  latter.  Where  incumbrances  of  the  title  exist,  the 
covenant  of  warranty  is  broken  the  instant  it  is  made, 
and  it  is  of  no  importa/nce  that  the  grantee  had  notice 
when  he  took  title.  Words  and  Phrases,  vol.  2  (2  series), 
p.  1023;  53  So.  381-3;  60  Fla.  284;  30  L.  R.  A.  (N.  S.) 
833:  Ann.  Cases  1912  C  647;  4  Atl.  542;  112  Pa.  315. 

The  undisputed  testimony  is  that  appellee  never  at 
any  time  rendered  appellant  any  abstract  showing  a  good, 
merchantable  title.  One  who  seeks  specific  performance 
is  bound  to  show  a  substantial  performance  or  readiness 
and  offer  to  perform  on  his  part  all  that  is  reqmred  by 
the  contract.  Failure  in  any  material  respect  offers  a 
full  defense  to  the  suit.    118  Ark.  283. 

A  purchaser  suing  for  specific  performance  of  a  con- 
tract has  the  burden  of  showing  that  he  has  complied,  or 
offered  to  comply,  with  the  terms  of  the  contract,  and 
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that  he  was  ready  and  willing  to  do  so,  and  that  any  fail- 
ure on  his  part  was  caused  by  some  neglect  or  default  of 
the  vendor.  219  S.  W.  28.  A  plaintiff  seeking  to  enforce 
a  contract  dependnig  on  a  condition  precedent  must  show 
that  the  condition  has  been  fully  performed.  36  Cyc.  697. 
The  burden  of  proof  is  on  the  vendor  to  show  a  good 
title.  36  Cyc.  694-5,  Specific  performance  of  a  private 
contract  to  purchase  land  will  not  be  enforced  unless  the 
title  is  marketable.  158  N.  Y.  522;  39  Cyc.  1406-7.  If 
the  title  to  any  part  of  the  land  is  defective,  appellant 
may  rescind  the  whole  contract.  66  Ark.  433;  39  Cyc. 
1407-8  and  notes. 

This  case  should  be  tried  de  novo  on  appeal,  and  the 
case  should  be  decided  on  its  merits,  irrespective  of  the 
decision  of  the  chancellor.    93  Ark.  394. 

JoJm  C.  Ashley y  for  appellee. 

1.  There  is  no  error  in  consolidating  the  two  causes 
of  action.  If  Lillie  Fenner  was  a  proper  party,  she  did 
not  appeal  from  the  final  decree  and  is  not  now  in  court 
and  can  not  be  heard  for  the  first  time  to  object.  26  Ark. 
414;  21  Id.  156;  100  M  148. 

2.  As  to  Geo.  Fenner,  he  made  no  objections  and 
saved  no  exceptions  to  the  consolidation  and  can  not  be 
heard  to  complain.  The  causes  were  properly  consoli- 
dated. C.  &  M.  Digest,  §  1081;  84  Ark.  555;  88  Id,  424. 
But,  if  error,  it  was  harmless. 

3.  There  was  no  error  in  decreeing  specific  perform- 
ance, because  (1)  appellee  has  failed  to  clear  the  land  in 
Izard  County  of  all  incumbrances,  and  (2)  appellee  has 
performed  his  part  of  the  contract  so  far  as  possible  and 
shown  a  readiness  to  perform  his  part  of  the  contract. 
The  incumbrance  complained  of  has  been  paid.  But  if 
not  paid  it  is  not  an  incumbrance,  as  action  was  barred 
at  the  time  the  trade  was  made.  C.  &  M.  Digest,  §  7382. 
Appellee  had  no  opportunity  to  clear  the  title  before  ap- 
pellant filed  this  suit,  and  this  should  be  given  him,  and 
in  giving  appellee  an  opportunity  to  clear  the  incum- 
brance there  was  no  error.     40  Ark.  382;  73  Id.  491a. 
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Appellee  did  not  fail  to  give  appellant  good,  marketable 
title  to  the  land  sold.  A  marketable  title  is  one  that  can 
be  held  without  reasonable  apprehension  of  its  being  as- 
sailed, and  one  that  can  readily  be  transferred  in  the 
market,  if  desired.  121  Ark.  482;  119  Id.  418;  66  Id. 
433;  63  7rf.  548. 

4.  This  court  will  not  reverse  the  findings  of  the 
chancellor  as  to  matters  of  fact  unless  they  are  clearly 
against  the  clear  preponderance  of  the  testimony.  73 
Ark.  489 ;  77  Id.  305 ;  97  Id.  537. 

Habt,  J.  (after  stating  the  facts).  It  is  first  insisted 
that  the  court  erred  in  consolidating  the  suit  of  George 
F.  Fenner  and  Lillie  Fenner,  his  wife,  against  F.  F. 
Reeher,  to  foreclose  the  mortgage  on  the  180  acres  of 
land  in  Izard  County,  Arkansas,  with  the  suit  of  F.  F. 
Reeher  against  George  F.  Fenner  for  the  specific  per- 
formance of  the  contract  to  exchange  the  180  acres  of 
land  in  question  for  the  Coffeyville  property. 

The  court  did  not  err  in  consolidating  the*  suits. 
Section  1081  of  Crawford  &  Moses'  Digest  provides  that 
when  causes  of  a  like  nature,  relative  to  the  same  ques- 
tions, are  pending  in  the  circuit  court  or  chancery  court, 
the  court  may  consolidate  said  causes  when  it  appears 
reasonable  to  do  so.  In  Little  Rock  Gas  £  Fuel  Co.  v. 
Coppedge,  116  Ark.  334,  the  court  held  that  separate  ac- 
tions by  the  husband  and  wife  to  recover  damages  for 
injuries  sustained  by  the  wife  on  account  of  the  alleged 
negligence  of  the  gas  company  were  properly  consoli- 
dated. The  object  of  the  act  in  question  is  to  save  a  rep- 
etition of  evidence,  and  an  unnecessary  consumption  of 
time  and  costs  in  actions  depending  upon  substantially 
the  same  evidence  or  arising  out  of  the  same  transaction. 

Again  it  is  urged  that  the  court  erred  in  setting  off 
the  judgment  recovered  by  George  F.  Fenner  and  Lillie 
Fenner  against  F.  F.  Reeher.  Lillie  Fenner  has  not  ap- 
pealed and  can  not  be  prejudiced  by  the  action  of  the 
court  in  this  respect,  however  erroneous  it  might  be.  The 
decree  of  the  court  shows  that  Fenner  is  indebted  to 
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Reeher  in  a  greater  amount  than  Reeher  was  indebted 
to  him.  The  Qourt  gave  Fenner  credit  on  the  judgment 
of  Reeher  against  him  in  the  amount  of  his  judgment 
against  Reeher.  This  action  of  the  court  resulted  in  no 
prejudice  to  him,  inasmuch  as  the  decree  must  be  af- 
firmed for  the  reasons  hereinafter  given. 

The  principal  issue  raised  by  the  appeal  is  whether 
or  not  Reeher  was  entitled  to  specific  performance.  The 
contract  provided  that  Reeher  should  give  Fenner  a  clear 
title  to  the  180  acres  of  land  in  question  and  should  give 
him  an  abstract  showing  a  good,  merchantable  title.  It 
is  a  just  principle  in  the  law  relating  to  the  specific  per- 
formance of  contracts  that  Fenner  should  receive  that 
for  which  he  contracted  before  he  can  be  compelled  to 
part  with  the  consideration  he  agreed  to  pay.  The  con- 
tract provided  that  he  was  to  receive  an  abstract  show- 
ing a  good,  merchantable  title. 

In  the  case  of  Dobbs  v.  Norcross,  24  N.  J.  Rep.,  p. 
327,  cited  in  Griffith  v.  Maxfield,  63  Ark.  548,  to  sustain 
the  holding  of  the  court,  in  discussing  this  question  it 
was  said: 

**The  court  will  never  compel  a  purchaser  to  take 
a  title  where  the  point  on  which  it  depends  is  too  doubt- 
ful to  be  settled  without  litigation,  or  where  the  purchase 
would  expose  him  to  the  hazard  of  such  proceedings ;  or, 
as  it  is  usually  expressed,  it  will  not  compel  him  to  buy 
a  lawsuit.  That  may  be  a  good  title  at  law,  which  a  court 
of  equity,  in  the  exercise  of  its  discretionary  power,  will 
not  force  on  an  unwilling  purchaser.  Every  purchaser  of 
land  has  a  right  to  demand  a  title  which  shall  put  him 
in  all  reasonable  security,  and  which  shall  protect  him 
from  anxiety,  lest  annoying,  if  not  successful,  suits  be 
brought  against  him,  and  probably  take  from  him  or  his 
representatives  land  upon  which  money  was  invested. 
He  should  have  a  title  which  shall  enable  him,  not  only 
to  hold  his  land,  but  to  hold  it  in  peace ;  and,  if  he  wishes 
to  sell  it,  to  be  reasonably  sure  that  no  flaw  or  doubt  will 
come  up  to  disturb  its  marketable  value. '* 
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TMs  court  has  adopted  the  rule  there  Jaid  down. 
Griffith  V.  Maxfieldy  63  Art  548;  Lerot/  v.  Harwood,  119 
Ark.  418;  Mays  v.  Blair,  120  Ark.  69,  and  Shslton  v.  Rat- 
terree,  121  Ark.  482.  The  doubt,  however,  must  be  rea- 
sonable, or  such  as  would  induce  a  prudent  man  to  hesi- 
tate.   It  does  not  mean  a  captious  or  frivolous  objection. 

We  now  come  to  consider  the  title  in  the  present 
case  tendered  by  Reeher  to  Fenner  under  the  contract 
in  question  and  must  determine  whether  it  is  so  far  free 
from  reasonable  doubt  as  to  justify  the  aflSrmance  of  the 
decree  ordering  tlie  contract  to  be  specifically  performed. 
There  was  an  incumbrance  of  $400  which  John  C.  Ashley, 
who  abstracted  the  title  for  Reeher,  testified  had  been 
fully  satisfied.  His  testimony  was  not  disputed.  Hence 
this  alleged  incumbrance  passes  out  of  the  case. 

This  brings  us  to  the  mortgage  made  by  Reeher  to 
Michael.  In  the  first  place,  Reeher  all  the  way  through 
claimed  that  he  would  pay  off  this  mortgage  and  only 
declined  to  pay  to  MichaePs  attorney  because  Michael 
was  not  there  to  satisfy  the  record.  He  again  offered  to 
pay  off  this  indebtedness  at  the  trial,  and  the  court  cred- 
ited his  judgment  against  Fenner  with  the  amount  of 
the  indebtedness.  Under  these  circumstances,  it  did  not 
constitute  an  encumbrance  which  would  warrant  Fenner 
in  refusing  to  carry  out  the  contract  on  his  part.  It 
seems  that  there  was  some  other  objections  to  the  title, 
but  the  evidence  does  not  disclose  what  they  were.  Ash- 
ley testified  that  the  title  was  a  merchantable  one,  and  that 
Fenner  told  him  he  would  not  take  anything  less  than 
a  perfect  title.  This,  as  we  have  already  seen,  he  was 
not  entitled  to  under  the  terms  of  the  contract.  The  con- 
tract gave  him  a  merchantable  title,  and  this  Reeher  of- 
fered to  give  him  at  all  times.  He  could  not  refuse  to 
accept  the  title  thus  offered  on  the  ground  that  there  was 
a  possibility  of  there  being  a  flaw  in  it.  The  record  does 
not  show  any  reasonable  ground  which  would  warrant 
Fenner  in  turning  down  the  title  offered  him  by  Reeher. 
The  title  which  Reeher  seeks  to  compel  Fenner  to  accept 
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is  a  merchantable  one,  within  the  meaning  of  our  deci- 
sions cited  above,  and  the  court  properly  entered  a  de- 
cree for  the  specific  performance  of  the  contract. 
It  follows  that  the  decree  must  be  affirmed. 


SovEBEiGN  Gamp  Woodmen  of  the  World  v.  Kjjy. 
Opinion  delivered  May  16,  19i!l. 

Insurance — ^fraternal  society  estopped  by  knowledge  of  local 
AGENT. — The  local  agent  of  a  fraternal  society,  through  whom 
only  a  member  may  commuicate  with  the  ruling  officials  of  the 
society,  and  whose  duty  it  is  to  report  the  standing  of  members, 
is  the  agent  of  the  society,  and  a  member's  duty  under  the  rules 
of  the  society  to  give  notice  of  eng^aging  in  a  more  hazardous 
employment  was  complied  with  by  giving  notice  to  such  agent; 
and  where  notice  was  so  given,  and  the  member  was  not  noti- 
fied of  any  increase  of  assessment,  the  order  was  estopped  to  deny 
payment  of  the  proper  dues,  though  the  laws  of  the  society  pro- 
vided that  no  officer  or  agent  could  waive  the  provisions  of  the 
laws. 

Appeal  from  Clark  Circuit  Court;  George  R.  Hay- 
nie,  Judge ;  affirmed. 

T.  E,  Helm,  for  appellant. 

1.  Under  the  constitution  and  by-laws  of  the  order 
employment  in  an  electric  current  generating  plant  is 
classed  as  hazardous,  and  appellee  failed  to  give  notice 
and  pay  the  increased  assessment  rate  and  his  certificate 
of  benefit  was  null  and  void. 

2.  Under  the  facts  of  the  case  plaintiff  was  not  en- 
titled to  recover.  He  made  no  offer  to  pay  the  addi- 
tional rate. 

3.  There  was  no  waiver;  at  least,  the  clerk  of  the 
local  camp  had  no  authority  to  waive  the  provision  in 
the  constitution  and  by-laws  requiring  the  payment  of 
the  monthly  installment  rate.  It  was  Key's  duty  to  ac- 
quaint himself  with  the  provisions  of  his  certificate  and 
the  constitution  and  by-laws  of  the  order,  and  a  failure 
to  pay  the  additional  rate  avoided  his  benefit  certificate. 
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104  Ark.  538;  129  Id.  159;  133  Id.  411.  Act  462,  Acts 
1917,  ^  20,  is  applicable  here,  and  it  is  not  within  the 
power  of  a  clerk  of  a  local  camp  to  waive  the  payment 
of  the  additional  assessment  for  hazardous  occupation. 
142  Ark.  154. 

4.  There  was  no  estoppel,  as  that  doctrine  does  not 
apply.  There  was  no  conduct  of  defendant  or  the  clerk 
of  the  local  camp  such  as  to  induce  action  or  inaction  in 
reliance  thereon,  or  which  could  have  operated  to  mislead 
Horace  Kjey  to  his  injury.  There  was  no  fraud  or  ad- 
vantage taken.  There  is  nothing  to  show  that  any  one  at 
any  time  did  anything  to  discourage,  hinder  or  prevent 
him  from  paying  the  additional  dues  required.  142  Ark. 
154.  188  S.  W.  941  is  a  very  similar  case  and  is  con- 
trolling here.  See,  also,  2  Bacon  on  Life  &  Ace.  Ins., 
p.  1496. 

5.  It  was  error  to  give  instruction  No.  1  for  plain- 
tiff. It  does  not  declare  the  law  properly,  and  in  effect 
told  the  jury  that  the  clerk  of  the  local  camp  could  waive 
the  requirements  of  the  constitution  and  laws  of  the  or- 
der, which  the  clerk  could  not  do.  Act  462,  Acts  1917,  § 
20.  The  peremptory  instruction  asked  by  defendant 
should  have  been  given,  as  the  evidence  plainly  showed 
that  Horace  Key  was  a  member  of  the  order  and  insured 
as  a  machinist,  an  ordinary  or  preferred  occupation,  and 
that  he  afterwaj:*d  changed  to  the  hazardous  one  of  an 
electric  current  generating  plant,  and  that  he  never  paid 
or  offered  to  pay  the  increased  rate. 

McMillcm  (&  McMillan,  for  appellee. 

It  is  not  absolutely  clear  that  defendant  was  entitled 
to  win  this  case,  even  if  there  had  been  no  estoppel  shown. 
The  policy  was  incontestable  after  five  years  except  where 
the  policy-holder  dies  while  engaged  in  a  hazardous  oc- 
cupation. The  burden  was  upon  the  insurer  to  bring  it- 
se^  within  the  exception,  and  it  has  failed.    140  Ark.  612. 

Horace  Key  was  an  enlisted  man  and  exempt  from 
the  additional  premium  required  by  §  43.    140  Ark.  313. 
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Defendant  is  clearly  estopped  to  dalm  a  forfeiture. 
Horace  Key  was  misled  by  the  belief  that  his  policy  was 
still  in  force.  The  derk  of  the  local  camp  was  the  agent 
of  the  sovereign  camp,  and  his  knowledge  was  that  of  the 
principal  or  sovereign  camp.  127  Ark.  133.  See,  also, 
140  Ark.  289. 

Smith,  J.  On  the  15th  day  of  June,  1914,  the  appel- 
lant. Sovereign  Camp  of  the  Woodmen  of  the  World, 
issued  its  beneficiary  certificate  for  a  thousand  dollars 
to  H.  C.  Key,  of  Arkadelphia,  Clark  County,  Arkansas, 
naming  as  beneficiary  in  said  certificate  appellee,  Mrs. 
Albey  Key,  the  mother  of  the  insured.  In  his  application 
Key  stated  that  he  was  a  machinist,  which  occupation  was 
and  is  classed  as  an  ordinary  or  preferred  occupation, 
and  required  payment  of  the  ordinary  or  preferred  rate. 
Key  paid  this  rate  until  the  time  of  his  death. 

About  August  1,  1917,  Key  removed  to  Malvern, 
Arkansas,  where  he  entered  the  employment  of  the  Ark- 
ansas Light  &  Power  Company  at  its  electric  current 
generating  plant  as  engineer,  in  which  capacity  he 
worked  about  a  year.  He  then  entered  the  United  States 
army,  where  he  served  until  discharged  in  June  or  July, 
1919,  and  on  his  discharge  he  returned  to  the  employ- 
ment of  the  Arkansas  Light  &  Power  Company,  where 
he  again  worked  as  engineer  for  two  months  and  until  the 
time  of  his  death. 

On  the  night  of  September  16,  1915,  Key  was  found 
dead  at  said  electric  current  generating  plant  No  one 
saw  him  die,  but  the  body  was  found  lying  in  the  water 
at  the  bottom  of  the  condenser  pit,  and  those  who  at- 
tempted to  remove  the  body  received  electric  shocks  in 
coming  in  contact  with  the  water.  The  body  was  burned 
and  blistered. 

The  constitution  and  by-laws  of  the  order  in  force 
during  all  the  time  Key  was  a  member  contained  the  fol- 
lowing sections  and  parts  of  sections : 

**  Section  43.  Persons  engaged  in  the  following  oc- 
cupations, towit : 
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**(a)  Sailors  on  seas,  electric  linemen,  employees 
in  electric  current  generating  plants  and  enlisted  men  in 
the  anny  and  navy  during  war,  may  be  admitted  to  mem- 
bership if  accepted  by  the  sovereign  physician,  but  their 
certificates  shall  not  execeed  two  thousand  dollars  each 
and  their  rates  of  assessment  shall  be  30  cents  for  each 
one  thousand  dollars  of  their  beneficiary  certificate  in 
addition  to  the  regular  rate  while  so  engaged  in  such 
hazardous  occupation. 

**(b)  If  a  member  engages  in  any  of  the  occupa- 
tions or  business  mentioned  in  this  section,  he  shall  within 
thirty  days  notify  the  clerk  of  his  camp  of  such  change 
of  occupation,  and  while  so  engaged  in  such  occupation 
shall  pay  on  each  assessment  thirty  cents  for  each  one 
thousand  dollars  of  his  beneficiary  certificate  in  addition 
to  the  regular  rate.  Any  such  member  failing  to  notify 
the  clerk  and  to  make  such  payments  as  above  provided 
shall  stand  suspended,  and  his  beneficiary  certificate  be 
null  and  void.'* 

** Section  69  (a).  No  oflBcer,  employee  or  agent  of 
the  sovereign  camp,  or  of  any  camp,  has  the  power,  right 
or  authority  to  waive  any  of  the  conditions  upon  which 
beneficiary  certificates  are  issued,  or  to  change,  vary  or 
waive  any  of  the  provisions  of  this  constitution  or  these 
laws,  nor  shall  any  custom  on  the  part  of  any  camp  or 
any  number  of  camps  with  or  without  the  knowledge  of 
any  sovereign  officer  have  the  effect  of  so  changing,  modi- 
fying, waiving  or  foregoing  such  laws  or  requirements. 
Each  and  every  beneficiary  certificate  is  issued  only  upon 
the  conditions  stated  in  and  subject  to  the  constitution 
and  laws  then  in  force  or  thereafter  enacted. 

**(b)  The  constitution  and  laws  of  the  sovereign 
camp  of  the  Woodmen  of  the  World  now  in  force,  or 
which  may  hereafter  be  enacted,  by-laws  of  the  camp 
now  in  force,  or  which  may  be  hereafter  enacted,  the  ap- 
plication and  certificate  shall  constitute  a  part  of  the 
beneficiary  contract  between  the  order  and  the  member." 

The  testimony  shows  that  one  Waldrop  was  the  local 
clerk  of  the  appellant  order,  and  that  he  served  in  that 
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capacity  for  about  ten  years  and  during  all  the  time  Key 
was  a  member.  After  Key  changed  his  occupation,  Wal- 
drop  was  notified  of  that  fact  by  Key's  father  on  an  occa- 
sion when  he  paid  dues  for  his  son.  Later  the  same  in- 
formation was  conveyed  to  Waldrop  by  the  insured's  sis- 
ter when  she  paid  dues  for  her  brother.  It  was  shown 
to  have  been  the  custom  of  the  local  clerk,  when  notified 
that  a  member  had  changed  his  occupation,  to  communi- 
cate that  information  to  the  sovereign  clerk  of  the  head 
camp,  so  as  to  learn  what  amount  to  increase  or  decrease 
the  rate  to  be  paid  by  the  member,  giving  the  notice,  and, 
after  receiving:  this  direction  from  the  clerk  of  the  head 
camp,  to  notify  the  member  of  any  change  in  assessment. 

Section  112  of  the  by-laws  provided  the  time  and 
manner  in  which  the  local  clerk  should  make  remittances 
of  dues  collected  by  him,  and  that,  *^  accompanying  such 
remittances,  the  clerk  shall  also  forward  such  detailed 
statement  of  the  standing  of  the  members  in  the  camp 
as  shall  be  required  for  the  information  of  the  sovereign 
clerk,  upon  blanks  furnished  for  that  purpose." 

No  notice  of  change  in  assessment  was  given  by  the 
local  clerk,  and  the  insured  continued  to  remit  from  Mal- 
vern, where  he  was  employed,  to  his  sister  in  Arkadel- 
phia,  where  she  and  Waldrop  both  lived,  and  the  sister 
paid  the  dues  with  the  remittances  thus  received. 

The  cause  was  submitted  under  an  instruction  which 
told  the  jury  to  find  against  the  company  if  the  finding 
of  fact  was  made  that  the  sister  of  Key,  when  paying 
dues,  had  notified  Waldrop  that  Key  was  engaged  in  an 
electrical  current  generating  plant.  There  was  a  finding 
and  judgment  against  the  company,  from  which  is  this 
appeal. 

It  will  be  observed  that  the  appellant  here  was  the 
appellant  in  the  case  of  Sovereign  Camp  of  Woodmen  of 
the  World  v.  Newsom,  142  Ark.  132,  and  that  certain  ex- 
cerpts from  the  constitution  and  by-laws  of  the  order 
herein  set  out  appeared  also  in  the  statement  of  facts  in 
the  Newsom  case.  < 
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The  principles  announced  in  that  case  control  here. 
The  local  clerk  is  the  agent  of  the  order.  It  is  to  him, 
and  through  him  only,  that  the  member  may  conamuni- 
cate  with  the  ruling  ofiScials  of  the  order.  The  member 
complied  with  his  duty  when  he  advised  the  local  clerk 
of  his  change  of  occupation. 

In  the  Newsom  case  the  court  said :  *  *  Since  the  clerk 
of  the  local  camp  must  be  regarded  as  the  agent  of  the 
sovereign  camp  in  the  matter  of  collecting  assessments 
and  reporting  the  standing  of  the  members  to  the  sover- 
eign clerk,  the  knowledge  of  the  agent  acquired  in  the 
discharge  of  his  duties  was  the  knowledge  of  appellant 
(the  company). '* 

In  the  Newsom  case  the  facts  were  that  the  insured 
had  arranged  with  his  bank  to  pay  dues  upon  presenta- 
tion of  proper  receipt,  and,  pursuant  to  this  custom,  the 
bank  would  have  paid  the  particular  dues  in  question, 
had  receipt  therefor  been  presented.  This  arrangement 
was  made  for  the  convenience  of  the  local  clerk.  Pre- 
sentation of  the  receipt  to  the  bank  was  not  made,  and 
the  dues  were  not  paid,  and  the  member  became  delin- 
quent. The  contention  was  made  that  the  local  clerk  was 
acting  as  the  agent  of  the  insured  in  collecting  the  dues 
through  the  bank,  and  that,  in  so  far  as  the  clerk  was  act- 
ing for  the  order,  or  could  act  for  it,  he  had  no  duty  to  per- 
form except  to  receive  the  money  and  to  receipt  for  it 
and  forward  it.  The  court,  however,  held  against  that 
contention,  and  in  doing  so  said:  ** Having  reached  the 
conclusion  that  the  clerk  of  the  local  camp  was  the  agent 
of  appellant  and  acting  within  the  scope  of  his  authority 
in  making  collections,  remittances  and  reports  to  the  sov- 
ereign clerk,  it  is  manifest  that  appellant  is  estopped  by 
the  conduct  of  the  local  clerk  from  claiming  a  forfeiture 
of  Newsom 's  policy  or  certificate  under  the  undisputed 
facts  above  set  forth.'' 

Upon  the  authority  of  that  case,  and  of  the  cases 
therein  cited,  we  hold  that  the  appellant  is  estopped,  in 
view  of  the  jury's  finding,  to  assert  that  the  insured  did 
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not  pay  proper  amounts  of  dues.  This  is  true  because 
it  was  Waldrop's  duty  to  report  the  information  he  had 
received  to  the  head  camp  and  to  revise  his  collection  of 
assessments  to  conform  to  any  change  made  therein  as 
the  result  of  his  report,  and  his  knowledge  is  imputed  to 
the  head  camp. 

As  opposing  this  view,  counsel  call  to  our  attention 
section  20  of  act  462  of  the  Acts  of  1917  (C.  &  M.  Digest, 
§  6095),  which  reads  as  follows:  **The  constitution  and 
laws  of  the  society  may  provide  that  no  subordinate  body, 
nor  any  of  its  subordinate  officers  or  members,  shall  have 
the  power  or  authority  to  waive  any  of  the  provisions  of 
the  law  and  constitution  of  the  society,  and  the  same  shall 
be  binding  on  the  society  and  each  and  every  member 
thereof  and  on  all  beneficiaries  of  members." 

This  question  was  also  raised  in  the  Newsom  case, 
the  statute  being  first  called  to  the  attention  of  the  court 
on  the  petition  for  rehearing.  We  there  said:  ^VThere- 
fore,  what  we  said  in  the  original  opinion  concerning  the 
authority  of  a  subordinate  body  and  its  subordinate  offi- 
cers to  waive  any  of  the  provisions  of  the  laws  and  con- 
stitution of  the  society  is  retracted,  and  we  now  hold,  in 
view  of  this  statute,  that  it  was  not  within  the  power  of 
the  local  clerk  of  appellant  to  waive  the  payment  of  the 
March  dues  on  or  before  the  first  day  of  April  as  re- 
quired by  the  law  and  constitution  of  appellant." 

But  the  decision  of  the  court  was  not  changed.  The 
difference  between  waiver  and  estoppel  was  pointed  out, 
and  the  court  held  that,  while  the  subordinate  officers 
would  have  no  power  or  authority,  in  view  of  the  stat- 
ute, to  waive  any  of  the  provisions  of  the  law  and  con- 
stitution of  the  society,  the  insurer,  notwithstanding  the 
statute,  stood  charged  with  the  knowledge  of  any  of  its 
officers  acquired  in  the  discharge  of  their  duties.  And 
what  the  court  there  said  is  equally  applicable  here. 

Judgment  affirmed. 
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Gibson  v.  Johnson. 
Opinion  delivered  May  16,  1921. 

Reformation  of  instruments  —  necessary  parties. — Where  the 
owner  of  land  before  his  death  deeded  a  20-acre  tract,  described 
as  the  east  half  of  a  certain  40  acres,  both  to  a  son  and  a  daugh- 
ter, and  the  son  sued  the  daughter  to  reform  the  deed,  without 
making  other  children  parties,  alleging  that  the  grantor  intended 
to  convey  to  the  daughter  the  west  half  of  the  above  40  acres, 
a  decree  in  such  case  canceling  the  daughter's  deed,  without  re- 
forming it,  was  error;  the  court  should  have  required  the  other 
children  to  be  made  parties,  so  that  complete  relief  could  be  ren- 
dered. 

Appeal  from  Washington  Chancery  Court ;  B.  F.  Mc- 
Mohan,  Chancellor;  reversed. 

J.  W.  Grabiel  and  W.  N.  Ivie,  for  appellant. 

1.  There  is  a  complete  failure  of  proof  by  any  com- 
petent evidence  that  any  mistake  was  made  in  the  deed 
of  February  23,  1895. 

2.  If  there  were  such  competent  proof,  it  fails  to 
show  clearly  a  mistake. 

3.  Plaintiff  failed  to  show  any  equity  that  entitled 
him  to  prosecute  his  action  against  his  sister,  Cynthia 
Gibson. 

4.  The  court  was  without  jurisdiction  to  grant  the 
relief  prayed  for  or  any  other. 

5.  The  decree  is  not  supported  by  the  allegations 
or  the  proof.    132  Ark.  227 ;  200  S.  W.  139. 

There  was  no  competent  evidence  to  show  a  mistake 
was  made  in  the  deed  to  Cynthia  Gibson.    132  Ark.  227. 

The  deed  of  April  14,  1913,  is  wholly  incompetent 
for  any  purpose,  as  the  deed  was  never  delivered  nor 
recorded.  Both  deeds  were  executed  in  the  absence  of 
appellant,  and  she  knew  nothing  of  either  of  them  until 
after  her  father's  death.  11  Ark.  249;  96  U.  589;  133 
S.  W.  173. 

6.  Possession  of  part  of  a  tract  of  land  conveyed 
by  a  deed  constitutes  possession  of  the  entire  tract  within 
the  calls  of  the  deed,  where  the  grantee's  possession  is 
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nnder  the  deed.  135  Art  321;  204  S.  W.  755;  134  Ark. 
548;204S.W.424. 

T.  J.  Johnson,  the  grantor,  was  in  possession  of  part 
of  the  twenty  acres  up  to  the  time  of  his  death  for  the 
purpose  of  receiving  the  rents,  but  there  is  no  testimony 
that  his  possession  was  adverse  or  hostile  to  that  of  Cyn- 
thia Gibson.  The  grantor  is  presumed  to  hold  possession 
in  subordination  to  the  title  conveyed.  lb.;  96  Ark.  512; 
132  S.  W.  459;  69  Ark.  562;  85  Id.  520;  109  S.  W.  541. 

The  testimony  shows  that  the  possession  by  T.  J. 
Johnson,  the  grantor,  was  strictly  in  harmony  with  and 
with  full  recognition  of  appellant's  legal  title  to  the  land 
and  that  it  was  not  hostile  or  adverse  to  hers.  85  Ark. 
520;  69  7^.562. 

Courts  of  equity,  in  the  exercise  of  their  jurisdiction 
to  reform  written  instruments,  proceed  with  the  utmost 
caution.    97  Ala.  476;  49  Conn.  167. 

7.  The  complaint  should  have  been  dismissed  for 
want  of  equity.  The  evidence  clearly  shows  that  plain- 
tiff claimed  under  a  purely  voluntary  conveyance.  No 
relief  will  be  awarded  to  a  grantee  in  an  imperfect  con- 
veyance which  is  not  supported  by  a  valuable  considera- 
tion. Plaintiff's  claim,  in  view  of  the  facts,  is  without 
merit.  2  Pomeroy,  Eq.  Jur.,  §§  588-590;  Pomeroy's  Eq. 
Remedies  (2  ed.),  §  679. 

8.  The  decree  below  is  not  supported  by  any  evi- 
dence or  theory  of  the  case  whatever.  Even  if  a  mistake 
had  been  made,  the  title  of  Cynthia  Gibson  has  matured 
by  adverse  possession  and  plaintiff  is  estopped  by  laches. 
Pom.,  Eq.  Rem.  (2  ed.),  §  680;  Fletcher  v.  Malone,  145 
Ark.  211. 

9.  The  evidence  shows  that  defendant  is  entitled  to 
recover  on  her  cross-bill. 

John  Mayes  and  WaJker  <&  Walker,  for  appellee. 

Only  a  question  of  fact  is  involved  in  this  case.  The 
law  is  well  settled.  132  Ark.  227;  79  Id.  592.  The  find- 
iners  of  the  chancellor  are  sustained  by  the  evidence. 
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Smith,  J.  In  1895,  Thomas  J.  Johnson  and  his  wife 
executed  to  their  daughter,  Mrs.  Cynthia  Gibson,  a  deed 
to  one  hundred  acres  of  land.  This  deed  described  the 
east  half  southwest  quarter  northeast  quarter,  section 
19,  township  18  north,  range  28  west.  On  March  12, 1918, 
the  same  grantors  executed  to  their  son,  W.  W.  Johnson, 
a  deed  to  one  hundred  and  ninety  acres  of  land,  and  in 
this  deed  included  the  twenty  acres  above  described.  Not- 
withstanding the  fact  that  the  twenty  acres  was  described 
in  both  deeds,  the  grantor  did  not  deliver  possession  to 
either  his  son  or  his  daughter,  but  retained  possession 
and  collected  rents  thereon.  Shortly  after  executing  this 
last  deed  T.  J.  Johnson  died. 

After  the  death  of  T.  J.  Johnson,  W.  W.  Johnson 
brought  this  suit  against  his  sister,  and  alleged  the  f^ct 
to  be  that  their  father  had  not  intended  to  convey  the 
east  half  southwest  quarter  northeast  quarter  to  Mrs. 
Gibson,  but  had  in  fact  intended  to  convey  her  the  west 
half  southwest  <}uarter  northeast  quarter.  There  was  a 
prayer  that  the  title  to  the  east  twenty  acres  be  divested 
out  of  Mrs.  Gibson  and  vested  in  the  plaintiff,  and  that 
the  title  to  the  west  twenty  acres  be  vested  in  Mrs.  Gib- 
son. In  other  words,  that  the  deeds  be  so  reformed  as 
to  give  W.  W.  Johnson  the  east  twenty  acres  and  Mrs. 
Gibson  the  west  twenty  acres. 

T.  J.  Johnson  owned  other  lands  not  conveyed  to 
either  his  son,  W.  W.,  or  his  daughter,  Cynthia,  and  was 
survived  by  other  children,  who  were  not  made  parties  to 
this  suit. 

Mrs.  Gibson  answered  and  denied  that  any  mistake 
had  been  made,  and  much  testimony  was  heard  on  this 
issue,  and  she  very  earnestly  insists  that  the  testimony 
does  not  clearly  and  satisfactorily  show  that  a  mistake 
was  made. 

The  court  found,  however,  that  a  mistake  had  been 
made,  and  that  the  grantor  intended  to  convey  the  east 
twenty  to  W.  W.  Johnson  and  the  west  twenty  to  Mrs. 
Cynthia  Gibson,  and  entered  a  decree  cancelling  the  deed 
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to  Mrs.  Gibson  in  so  far  as  it  purported  to  convey  the  east 
twenty  acres,  and  this  appeal  is  from  that  decree. 

We  have  carefully  considered  the  testimony  in  ine 
case,  and,  while  we  do  not  reverse  the  decree  on  the  find- 
ing of  the  court  below  on  the  facts,  we  have  concluded  that 
the  court  should  not  have  granted  the  relief  on  the  case 
made.  We  think,  however,  that  W.  W.  Johnson  has  the 
right  to  prosecute  this  suit  when  proper  parties  have  been 
brought  before  the  court.  20  R.  C.  L.,  Title  '^Reforma- 
tion,''  ^  31;  Joiies  v.  McNecUy,  101  Am.  St.  Rep.  38,  139 
Ala.  379,  35  So.  1022.  As  the  case  now  stands,  Mrs. 
Gibson  is  left  with  the  title  to  only  eighty  acres  of  land ; 
while  her  brother  has  title  to  one  hundred  and  ninety; 
and,  while  it  clearly  appears  that  T.  J.  Johnson  intended 
to  convey  his  son,  W.  W.  Johnson,  that  quantity  of  land, 
it  appears  with  equal  clearness  that  he  intended  to  convey 
one  hundred  acres  of  land  to  his  daughter,  Mrs.  Gibson. 

The  court  did  not  attempt  to  invest  Mrs.  Gibson 
with  title  to  the  west  twenty.  In  fact,  the  parties  neces- 
sary to  the  making  of  that  order  were  not  before  the 
court,  and  therein  lies  the  error  for  which  the  decree 
must  be  reversed.  As  the  matter  now  stands,  the  west 
twenty  acres  is  a  part  of  the  T.  J.  Johnson  estate ;  and, 
while  W.  W.  Johnson  would  be,  and  is,  estopped  by  this 
suit  from  claiming  that  twenty  acres,  as  against  Mrs. 
(iibson,  the  rights  of  the  other  heirs  are  not  affected  by 
this  litigation,  as  they  are  not  parties  to  it.  So  long  as 
the  brother  and  sister  litigated  over  the  east  twenty  acres 
between  themselves,  the  other  heirs  could  stand  by  and 
let  the  litigation  progress,  as  T.  J.  Johnson  had  appar- 
ently deeded  the  land  to  both  W.  W.  Johnson  and  to 
Mrs.  Gibson. 

No  showing  is  made  that  the  other  heirs  conceded 
Mrs.  Gibson's  title  to  the  west  twenty  acres,  and  under 
the  decree  appealed  from  she  would  have  to  proceed  to 
accjuire  in  severalty  the  title  to  that  land.  If  suit  is  nec- 
essary, it  will  devolve  upon  her  to  show,  as  against  the 
other  heirs,  that  a  mistake  was  made  in  the  execution  of 
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the  deeds;  and  we  can  not  know  what  showing  those 
heirs  might  make  against  that  contention  in  a  proceeding 
to  divest  them  of  their  title  to  the  west  twenty  acres. 
Their  silence  in  the  instant  litigation  would  not  prevent 
them  from  speaking  in  that  litigation. 

By  failing  to  make  all  the  heirs  parties  W.  W.  John- 
son has  not  put  the  court  in  position  to  do  equity.  All 
the  persons  whose  interests  are  affected  should  be 
brought  before  the  court,  to  the  end  that  the  court  might 
enter  a  decree  which  does  equity,  not  only  to  W.  W.  John- 
son, but  to  Mrs.  Gibson. 

Reformation  and  cancellation  are  equitable  reme- 
dies, and  relief  by  way  of  reformation  or  cancellation  is 
granted  only  when  it  is  equitable  so  to  do.  22  Enc. 
of  Procedure,  p.  1030 ;  23  R.  C.  L.,  p.  346,  and  cases  cited. 
Courts  have  the  right,  in  granting  this  relief,  to  impose 
terms  or  conditions  which  work  out  the  equities  of  the 
case;  and  we  have  concluded  that  Mrs.  Gibson  should 
not  be  required  to  bear  alone  the  burden  of  litigating 
with  the  other  heirs  a  question  involving  the  title  to  the 
twenty-acre  tract  which  is  unaffected  by  the  decree  here 
appealed  from  so  far  as  the  rights  of  the  other  heirs  are 
concerned. 

The  decree  will  therefore  be  reversed,  and  the  cause 
will  be  remanded  with  directions  to  make  all  the  heirs 
of  T.  J.  Johnson  parties  to  the  litigation. 


TowNSEND  V.  State. 
Opinion  delivered  May  16,  1921. 

Criminal  law — oobroboration  of  accompuce. — ^Testimony  of  accom- 
plices that  defendant  in  the  night  time  broke  and  entered  into 
a  railway  car  and  stole  some  smoked  meat  was  sufficiently  cor- 
roborated by  proof  that  at  a  time  when  farmers  or  others  who 
killed  hogs  would  not  have  smoked  meat,  defendant,  not  bdng 
engaged  in  the  meat  business,  attempted  to  sell  smoked  meat. 

Appeal  from  Chicot  Circuit  Court;  Turner  Butler, 
Judge;  aflfirmed. 
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A^.  B.  Scott,  for  appellant. 

Except  the  testimony  of  accomplices,  there  is  no  evi- 
dence whatever  of  defendant's  guilt.  The  cases  in  75 
Ark,  540,  and  63  Id.  310  are  conclusive  of  this  case. 

J.  S.  TJtley,  Attorney  General,  Ellert  Godwin  and 
W.  T.  Hammock,  Assistants,  for  appellee. 

1.  Appellant  did  not  object  to  the  action  of  the  court 
in  giving  instructions  and  can  not  do  so  on  appeal  for 
the  first  time.  78  Ark.  490.  Exceptions  to  instructions 
m%bst  he  saved  during  the  trial  and  brought  into  the  rec- 
ord by  bill  of  exceptions,  and  can  not  be  saved  merely 
by  assignment  in  a  motion  for  new  trial.    88  Ark.  505. 

2.  The  crime  of  burglary  and  grand  larceny  may 
be  charged  in  one  indictment.  There  were  two  counts  in 
the  indictment  and  defendant  was  plainly  found  guilty 
on  both  counts.    C.  &  M.  Digest,  §  3016;  71  Ark.  82. 

3.  The  evidence  was  sufficient  to  warrant  the  verdict, 
and  it  was  sufficiently  corroborated.  24  R.  C.  L.  779. 
There  was  sufficient  corroborative  testimony  independent 
of  the  two  accomplices  to  warrant  the  jury  in  finding 
defendant  guilty. 

Humphreys,  J.  Appellant  was  indicted,  tried  and 
convicted  in  the  Chicot  Circuit  Court  for  the  crimes  of 
burglary  and  grand  larceny  committed  by  breaking  and 
entering  a  box  car  in  the  night  time  and  taking  from  the 
possession  of  the  Missouri  Pacific  Railroad  Company 
meat  of  the  value  of  $150,  and  his  punishment  was  as- 
sessed for  the  former  at  five  years  in  the  penitentiary, 
and  for  the  latter  at  two  years.  From  the  judgments  of 
conviction  an  appeal  has  been  duly  prosecuted  to  this 
court.  '  -^^ 

The  convictions  were  procured  on  the  testimony  of 
St.  Claire  Crane  and  Sam  Lynch,  accomplices  in  the  al- 
leged crimes,  Fred  Morris  and  C.  W.  Tillman,  agent  and 
clerk,  respectively,  of  the  Missouri  Pacific  Railroad  Com- 
pany, Tom  Baker  and  Harry  Donaldson. 
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The  evidence  disclosed  that,  on  the  night  of  Decem- 
ber 5, 1920,  four  cases  of  wrapped  bacon,  weighing  about 
500  pounds,  manufactured  by  the  Independence  Packing 
Company  of  Kansas  City,  Missouri,  of  the  value  of 
twenty  cents  per  pound,  were  stolen  from  a  sealed  car 
at  Eudora,  Arkansas,  same  being  in  the  possession  of  the 
Missouri  Pacific  Railroad  Company.  The  accomplices 
testified,  in  substance,  that  they,  in  connection  with  Clar- 
ence Snell  and  appellant,  broke  the  seal  of  a  box  car  at 
Eudora,  Chicot  County,  Arkansas,  on  the  night  of  De- 
cember 5, 1920,  and  stole  meat  of  the  value  of  about  $100. 

Tom  Baker  testified  that,  in  the  month  of  December, 
appellant  tried  to  sell  him  some  meat;  and  Harry  Don- 
aldson that,  in  the  same  month,  appellant  tried  to  swap 
him  some  smoked  meat  for  meal. 

The  evidence  disclosed  that  appellant  was  not  a 
dealer  in  meats. 

Appellant  contends  that  the  evidence  of  the  accom- 
plices in  the  crimes  is  not  sufficiently  corroborated  to 
warrant  the  conviction,  under  Crawford  &  Moses'  Digest, 
section  3181,  which  is  as  follows:  *'A  conviction  can  not 
be  had  in  any  case  of  felony  upon  the  testimony  of  an 
accomplice,  unless  corroborated  by  other  evidence  tend- 
ing to  connect  the  defendant  with  the  commission  of  the 
offense ;  and  the  corroboration  is  not  sufficient  if  it  merely 
shows  that  the  offense  was  committed,  and  the  circum- 
stances thereof.  Provided,  in  misdemeanor  cases  a  con- 
viction may  be  had  upon  the  testimony  of  an  accom- 
plice.'' 

This  court  said,  in  the  case  of  Vaughan  v.  State,  58 
Ark.  353,  in  construing  the  statute  in  relation  to  felonies, 
that  the  corroborating  evidence /'must  relate  to  material 
facts  which  go  to  the  identity  of  defendant  in  connection 
with  the  crime.''  The  corroborating  evidence  in  the  in- 
stant case  is  to  the  effect  that  near  about  the  time  the 
offenses  were  committed  appellant  was  attempting  to  sell 
or  trade  smoked  meat.  Appellant  was  not  engaged  in 
the  meat  business.    It  was  too  early  in  the  season  for 
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fanners,  or  others  who  had  killed  hogs  in  the  fall,  to 
have  smoked  meat  for  sale.  It  is  a  matter  of  common 
knowledge  that  wrapped  bacon,  put  up  by  manufactur- 
ing houses,  has  been  smoked,  and,  at  that  season  of  the 
year,  is  the  only  kind  of  smoked  meat  on  the  market. 
We  think  the  corroborating  evidence  was  of  a  substantial 
character,  independent  of  the  statement  of  the  accom- 
plices, tending  to  connect  the  defendant  with  the  com- 
mission of  the  crimes.  The  evidence  in  the  whole  case 
was  therefore  sufficient  to  sustain  the  conviction. 
No  error  appearing,  the  judgment  is  affirmed. 


Bybd  v.  Bakeb-Matthews  Lumbeb  Company. 
Opinion  delivered  May  16,  1921. 

1.  EvTOENCE — parol  TESTIMONY  TO  EXPLAIN  WRITING. — Where  some 
of  the  provisions  of  a  contract  for  the  sale  of  lumber  indicated 
that  the  title  was  to  pass  as  soon  as  the  lumber  was  manufac- 
tured, while  other  provisions  indicated  that  the  title  was  not  to 
pass  until  all  the  conditions  of  the  contract  had  been  complied 
with,  parol  evidence  was  admissible  to  show  the  intention  of  the 
parties. 

2,  Sales — when  title  passed. — In  a  buyer's  action  to  recover  pos- 
session of  lumber  from  the  sheriff  who  had  seized  lumber  under 
execution  against  the  seller,  evidence  held  to  sustain  the  trial 
court's  finding  that  the  lumber  was  to  become  the  property  of 
the  buyer  when  manufactured,  as  against  the  contention  that  the 
agreement  was  that  the  title  was  to  remain  in  the  seller  until 
performance  of  aU  the  conditions  of  the  contract. 

Appeal  from  Craighead  Circuit  Court,  Lake  City 
District;  R.  H.  Dudley,  Judge;  affirmed. 

Hawthorne  <&  Hawthorne  and  A.  P.  Patton,  for  ap- 
pellants. 

Under  the  written  contract,  title  to  the  lumber  levied 
on  did  not  pass  to  appellee  until  all  the  conditions  in  the 
contract  had  been  performed,  and  for  that  reason  the  ex- 
ecution lien  of  A.  B.  Jones  Company  took  precedence 
over  the  claim  of  appellee. 
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Title  to  property  does  not  pass  until  it  has  been  in- 
spected, yrhere  there  is  a  provision  in  the  contract  pro- 
viding for  inspection.  72  Ark.  141 ;  83  Id.  395 ;  49  Id.  86 ; 
65  Id.  33;  50  L.  R.  A.  (N.  S.)  Ill;  36  N.  J.  L.  449;  106 
U.  S.  505;  37  Pa.  St.  187;  72  Miss.  809. 

The  undisputed  testimony  shows  that  the  sheriff  at- 
tached only  such  lumber  as  was  manufactured  and  stacked 
after  the  execution  came  into  his  hands,  as  he  did  not  at- 
tach any  lumber  that  was  inspected  and  marked  '*  Prop- 
erty of  Baker-Mathews  Lumber  Company." 

Lamb  &  Frierson,  for  appellee. 

This  case  was  tried  by  the  court  sitting  as  a  jury, 
by  consent  of  parties,  and  its  findings  have  all  the  force 
and  effect  and  are  as  conclusive  as  the  findings  of  a  jury 
and  verdict  thereon.  60  Ark.  250.^  The  contract  for  the 
sale  of  the  lumber  was  executed  and  not  executory.  The 
sale  was  complete.  141  Ark.  393-404.  The  title  passed.  20 
N.  E.  270;  120  N.  W.  572.  The  question  of  intention  as  to 
delivery  governs.  In  case  of  bulky  articles  or  ponderous 
ones,  actual  delivery  is  not  necessary,  but  constructive  de- 
livery is  sufficient,  which  is  governed  by  the  intention  of 
the  parties.  24  R.  C.  L.  56;  104  Ark.  344;  30  L.  R.  A.  (N. 
S.)  461.  104  Ark.  344,  is  sustained  by  many  Arkansas 
cases  and  cites  them.  Another  strong  circumstance  indi- 
cating delivery  is  the  fact  that  the  lumber  was  stacked  or 
proper  leased  to  appellee.  24  R.  C.  L.  57,  §  321,  and  cases 
pited.  141  Ark.  393.  404 :  100  U.  S.  124 :  103  Ark.  331 ;  112 
Id,  63 !  81  Id,  373 ;  116  Fed.  261 ;  100  U.  S.  124. 

The  findings  of  the  court  are  clear,  positive  and  con- 
vinciner.  and  are  sustained  by  uncontradicted  evidence  and 
should  be  sustained. 

Humphreys,  J.  Appellee  instituted  suit  in  replevin 
asrainst  appellants  in  the  Craighead  Circuit  Court,  Lake 
City  District,  to  recover  the  possession  of  forty-two 
stacks  and  50,000  feet  of  loose  lumber,  situated  at  Rhoads 
Bros.  &  Co.'s  sawmill,  about  two  miles  from  Black  Oak, 
in  said  county,  claiming  to  be  the  owner  thereof,  which 


Digitized  by 


Google 


578  Byrd  v.  Bakeb-Matthews  Lbb.  Co.  [148 

lumber  was  seized  on  the  first  day  of  April,  1920,  by  ap- 
pellant, the  sheriff  of  the  county,  under  an  execution 
issued  on  a  judgment  of  A.  B.  Jones  Company  against 
Rhoads  Bros.  &  Co.  and  placed  in  his  hands  on  the  10th 
day  of  March,  1920. 

Appellants,  filed  answer,  denying  that  appellee  was 
the  owner  of  the  lumber  seized,  and  asserting  its  right  to 
retain  and  sell  same  to  satisfy  the  judgment  obtained  in 
said  court  at  the  January  term  in  the  sum  of  $2,505.43  in 
favor  of  A.  B.  Jones  Company  against  J.  T.  and  W.  M. 
Rhoads,  constituting  the  firm  of  Rhoads  Bros.  &  Co. 

The  cause  was  submitted  to  the  court  sitting  as  a 
jury,  upon  the  pleadings  and  evidence,  which  resulted  in 
a  verdict  and  judgment  in  favor  of  appellee  for  the  pos- 
session of  the  lumber  seized  by  appellants  under  the  exe- 
cution aforesaid,  or  $5,000,  its  value.  From  that  judg- 
ment an  appeal  has  been  duly  prosecuted  to  this  court. 

The  facts,  as  disclosed  by  the  record,  necessary  to  a 
determination  of  the  issue  involved  on  this  appeal,  are 
as  follows:  On  or  about  May  12,  1919,  appellee  pro- 
cured a  lumber  manufacturing  contract  from  L.  D.  Leach 
&  Co,  with  Rhoads  Bros.  &  Co.  for  a  cash  payment  of 
$10,000  and  the  future  delivery  of  a  certain  amount  of 
lumber.  At  the  time  the  manufacturing  contract  was 
procured,  it  obtained  title  to  800,000  feet  of  lumber  on  the 
mill  yard  of  Rhoads  Bros.  &  Co.  On  the  same  day,  to- 
wit.  May  12, 1919,  appellee  entered  into  a  manufacturing 
contract  with  Rhoads  Bros.  &  Co.  and  advanced  the  firm 
six  or  seven  thousand  dollars  in  cash  on  lumber  to  be 
thereafter  manufactured.  The  written  manufacturing 
contract,  omitting  the  prices  of  the  different  sizes  and 
kinds  of  lumber,  is  as  follows : 

''This  memorandum  and  agreement,  made  and  en- 
tered into  this  the  12th  day  of  May,  1919,  by  and  between 
Rhoads  Bros.  &  Co.,  a  copartnership  composed  of  J.  T. 
Rhoads  of  Jonesboro,  Arkansas,  and  W.  W.  Rhoads  of 
Cape  Girardeau,  Missouri,  with  offices  at  Black  Oak,  Ark- 
ansas, hereinafter  known  as  party  of  the  first  part,  and 
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Baker-Matthews  Lumber  Company,  a  corporation  under 
and  existing  by  virtue  of  the  laws  of  Missouri,  hereinafter 
known  as  the  party  of  the  second  part,  witnesseth : 

*' Party  of  the  first  part  agrees  to  sell,  and  does  sell, 
and  the  party  of  the  second  part  agrees  to  buy,  and  does 
buy,  the  lumber  hereinafter  described  and  specified,  sub- 
ject to  the  prices,  terms,  provisions  and  conditions  here- 
inafter specified,  towit,  two  million  two  hundred  and  fifty 
thousand  feet  of  red  and  tupelo  gum,  oak,  elm,  maple, 
cypress,  ash,  cottonwood,  tupelo  and  sycamore  lumber, 
at  the  following  prices :  •  •  • 

''AH  of  No.  3  conunon  which  develops  with  lumber 
covered  by  this  contract. 

'*It  is  understood  that  the  price  on  the  No.  3  common 
which  develops  in  furnishing  the  above  stock  is  to  be  $10 
per  thousand. 

''The  above  prices  are  for  delivery  f.  o.  b.  cars  at 
Black  Oak,  Arkansas. 

"It  is  understood  that  the  red  and  sap  gum  is  to  be 
separated  in  loading,  but  it  is  further  understood  that,  in 
the  event  said  second  parties  require  the  sap  gum  to  be 
sorted  and  shipped  in  straight  cars  of  each  grade,  that 
they  are  to  allow  said  first  parties  an  additional  $1  per 
thousand  covering  the  cost  of  sorting. 

"It  is  understood  that  there  is  approximately  800 
M'  of  the  various  kinds  of  lumber  above  described  on  the 
mill  yard  of  the  parties  of  the  first  part  at  the  present 
time,  which  is  included  in  this  contract  and  which  is  sub- 
ject  to  all  of  the  terms  and  provisions  herein  specified. 

"This  lumber  shall  be  settled  for  by  crediting  the 
price  of  the  same  less  2  per  cent.,  by  the  second  party, 
acfainst  advances  made,  as  herein  provided,  and  any  bal- 
ance shall  be  accounted  for  and  paid  to  the  first  party  at 
the  final  discharge  of  this  contract. 

"It  is  further  understood  and  agreed  that  all  lum- 
ber applying  on  this  contract  is  to  be  manufactured  in  a 
first-class,  workmanship  manner,  and  to  be  equalized  and 
trimmed  and  to  be  of  sufficient  thickness  when  dry  so 
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that  the  thicknesses  will  be  standard,  as  provided  by  the 
regulations  and  rules  of  the  National  Hardwood  Lumber 
Association. 

**lt  is  further  understood  that  all  lengths  are  to  be 
piled  separate,  in  piles  not  more  than  six  feet  in  width, 
and  at  least  three  feet  apart,  and  of  sufiScient  pitch  so  as 
to  insure  the  best  results  in  drying.  The  twelve-foot 
piles  are  to  have  five  sticks  to  the  layer,  and  the  fourteen 
feet  and  sixteen  feet  piles  are  to  have  six  sticks  to  the 
layer,  and  the  sticks  are  to  be  placed  directly  over  each 
other  in  the  pile,  so  that  the  lumber  will  dry  out  straight. 
All  lumber  is  to  be  piled  on  good  solid  foundation  twelve 
inches  from  the  ground  in  the  lowest  place,  the  heads  of 
the  twelve-foot  piles  to  be  twelve  inches  higher  than  the 
tails  of  same.  Heads  of  fourteen-foot  and  sixteen-foot 
piles  to  be  twenty  inches  higher  than  the  tails  of  same, 
the  lumber  to  be  piled  loose  in  the  piles  so  as  to  leave 
plenty  of  room  for  the  circulation  of  air  through  the  pile, 
all  piles  to  be  properly  covered  by  said  parties  of  the  first 
part  when  completed. 

''All  lumber  applying  on  this  contract  to  be  piled 
not  less  than  200  feet  from  the  sawmill  or  other  surround- 
ing buildings,  brush,  or  anything  that  would  invalidate 
the  200  feet  clear  space  clause  provided  in  the  insurance 
policies,  and  said  parties  of  the  first  part  further  agree 
to  at  all  times  maintain  said  200-foot  clear  space. 

*'It  is  understood  and  agreed  that  said  parties  of  the 
first  part  are  to  lease,  and  do  hereby  lease,  to  parties  of 
the  second  part  the  ground  on  which  the  lumber  applying 
on  this  contract  is  piled,  or  to  be  piled. 

**It  is  further  understood  and  agreed  that,  when  said 
first  parties  have  complied  with  all  of  the  terms  and  con- 
ditions of  this  contract,  preliminary  thereto  and  herebe- 
fore  and  hereafter  provided,  parties  of  the  second  part 
are  to  advance  on  the  first  and  fifteenth  of  each  month, 
for  lumber  put  in  pile  during  the  preceding  two  weeks, 
$17  per  thousand  feet,  the  balance  of  the  contract  price 
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to  be  credited  when  the  lumber  is  inspected  and  loaded 
out,  subject  to  the  terms  hereinafter  provided. 

**It  is  further  understood  that  no  piles  are  to  be  esti- 
mated until  the  same  are  complete  and  properly  covered. 

*'It  is  further  agreed  and  understood  that  all  lum- 
ber applying  on  this  contract  is  to  be  cut  from  first-class, 
live  merchantable  timber. 

*' Parties  of  the  first  part  agree  to  convey  and  trans- 
fer by  bill  of  sale  the  piles  of  lumber  covered  by  ad- 
vances hereinbefore  mentioned,  together  with  a  complete 
estimate  of  lumber,  stipulating  number  of  piles,  length, 
thicknesses,  and  at  what  point  located,  each  pile  to  be 
numbered  and  marked,  *  Property  of  Baker-Matthews 
Lumber  Company  of  Memphis,  Tenn,' 

**  Parties  of  the  first  part  agree  to  keep  all  labor  bills 
incidental  to  the  cutting  of  the  timber,  hauling  of  same 
and  the  labor  pertaining  to  the  manufacture  and  piling  of 
all  lumber  and  the  delivery  of  the  same  f .  o.  b.  cars  ship- 
ping point,  applying  on  this  contract  paid  up  in  full,  as 
it  is  specifically  understood  that  the  advances  made  to 
the  parties  of  the  first  part  are  to  be  used  for  this  pur- 
pose, and  in  no  case  are  the  advances  to  be  made  to  the 
said  first  party  to  exceed  the  actual  cost  and  expense  per- 
taining to  the  manufacture  of  this  lumber  and  in  no 
event  is  the  amount  advanced  to  exceed  $17  per  thousand 
as  herein  provided. 

*'It  is  understood  that  the  parties  of  the  first  part 
are  not  to  operate  their  mill,  or  cut  lumber  for  any  other 
parties  than  said  second  parties  to  this  contract,  until  all 
of  the  indebtedness  to  said  second  parties  shall  have  been 
fully  liquidated. 

'*A11  lumber  applying  on  this  contract  shall  remain 
on  sticks  until  same  is  in  good  shipping  condition  before 
being  loaded  out  and  inspected,  whch  shall  be  not  less 
than  four  months,  unless  sooner  ordered  shipped  or  taken 
up  by  said  second  parties. 

*'It  is  further  understood  and  agreed  that  said  first 
parties  are  to  pay  said  second  parties  interest  at  the  rate 
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of  8  per  cent,  per  annum  on  all  moneys  advanced  to  them 
under  this  contract,  and  payment  to  be  made  and  the  lum- 
ber credited  as  delivered  f.  o.  b.  cars  at  Black  Oak,  Ark- 
ansas. 

**A11  of  the  terms,  prices  and  conditions  of  this  con- 
tract to  inure  to  the  benefit  of  the  heirs,  assigns  or  suc- 
cessors of  either  party  hereto. 

*'A11  limiber  applying  on  this  contract  is  to  be  meas- 
ured and  inspected  in  accordance  with  the  rules  and  regu- 
lations of  the  National  Hardwood  Lumber  Association, 
now  in  effect.  In  the  event  of  a  failure  of  the  represen- 
tatives of  the  parties  hereto  to  agree  to  an  insi>ection  or 
measurement  of  said  lumber,  then  parties  of  the  second 
part  shall  make  application  to  the  secretary  of  the  Na- 
tional Hardwood  Lumber  Association  for  a  licensed  in- 
spector of  said  association  to  inspect  the  lumber  applying 
on  this  contract,  and  such  official  inspection,  if  had,  to  be 
final  and  binding  on  the  parties  hereto.  The  expenses  of 
such  official  association  inspection  and  measurement  to  be 
borne  equally  by  the  parties  hereto. 

**It  is  further  understood  that  parties  of  the  second 
part  are  to  carry  a  sufficient  amount  of  insurance  against 
fire  loss  to  cover  the  market  value  of  the  lumber  covered 
by  this  contract,  if  same  can  be  procured  in  reputable  and 
solvent  insurance  companies  and  the  cost  of  said  insur- 
ance to  be  charged  to  said  first  parties  and  taken  out  of 
the  settlement  of  balances  on  lumber  delivered  herein. 

*'In  witness  wherefore,  the  said  first  and  second  par- 
ties have  caused  these  presents  to  be  executed  by  their 
respective  representatives  and  hereto  set  their  hands  and 
seals  on  the  date  first  herein  written  in  duplicate. 
''Rhoads  Bros.  &  Co., 

'^By  W.  W.  Rhoads. 
'*By  J.  R.  Rhoads. 
**  Baker-Matthews  Lumber  Company, 

'*ByH.  W.Baker,  Jr.'' 

On  November  3,  1919,  a  similar  contract  to  the  one 
copied  was  entered  into  between  the  parties  advancing 
the  prices  to  be  paid  for  the  lumber, 
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Immediately  after  the  execution  of  the  contract 
Rhoads  Bros.  &  Co.  began  to  manufacture  the  lumber 
thereunder,  receiving  advances  every  two  weeks,  baaed 
upon  preliminary  inspections.  Baier  and  Matthews 
leased  from  Rhoads  Bros.  &  Co.  the  lands  upon  which  the 
mill  was  situated  and  adjoining  the  mill  site.  Appellee 
paid  Rhoads  Bros.  &  Co.'s  entire  pay  roll  for  manufac- 
turing the  lumber  from  time  to  time,  and  took  an  assign- 
ment thereof.  Appellee  also  paid  the  lien  of  Dr.  W.  E. 
Yount  for  logs  out  of  which  the  lumber  was  manufac^ 
tured  and  had  the  lien  assigned  to  itself.  A  number  of 
letters,  receipts  and  pay  rolls  were  introduced  and  made 
a  part  of  the  record,  showing  advances  and  payiiients 
made  by  appellee  to  Rhoads  Bros.  &  Co.  An  account  be- 
tween appellee  and  Rhoads  Bros.  &  Co.  was  also  filed, 
showing  that  at  the  time  the  contracts  were  completed 
Rhoads  Bros.  &  Co.  was  indebted  to  appellee  several  thou- 
sand dollars,  on  account  of  said  payments  and  advance- 
ments. The  effect  of  the  testimony  of  H.  W.  Baker,  ap- 
pellee's secretary,  and  W.  L,  Brisco,  appellee's  inspector, 
wis  that  it  was  in  contemplation  of  the  parties  from  the 
inception  of  the  contract  that  all  the  lumber  of  the  kind 
and  character  specified  in  the  contract  should  become  the 
property  of  appellee  as  soon  as  manufactured.;  that  the 
stacking,  inspection  and  marking  of  the  stacks  were  a 
method  of  ascertaining  the  advances  to  be  made,  and  had 
no  relation  to  the  method  of  transferring  the  title  to  the 
lumber.  The  debt  of  A.  B.  Jones  Company  against 
Rhoads  Bros.  &  Co.  existed  at  the  time  appellee  and 
Rhoads  Bros.  &  Co.  entered  into  the  manufacturing  con- 
tract. The  evidence  tends  to  show  that  A.  B.  Jones  Com- 
pany understood  the  nature  and  character  of  the  contract 
entered  into  between  appellee  and  Rhoads  Bros.  &  Co., 
and,  during  the  period  the  lumber  was  being  manufac- 
tured, received  payment  of  about  $500  from  appellee  upon 
the  debt.  As  we  understand  the  evidence,  none  of  the 
indebtedness  of  A.  B.  Jones  Company  against  Rhoads 
Bros.  &  Co.  was  on  account  of  advances  made  during  the 
time  the  lumber  was  being  manufactured.    While  there 
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is  a  conflict  in  the  evidence  as  to  whether  an  inspection 
had  been  made  of  the  stacks  levied  upon  at  the  time  the 
execution  was  received  by  the  sheriff,  the  undisputed  evi- 
dence does  show  that  all  the  conditions  in  the  written  con- 
tract had  not  been  complied  with  at  that  time. 

Appellant's  contention  for  reversal  is  that,  under  the 
written  contract,  title  to  the  lumber  levied  upon  did  not 
pass  to  appellee  until  all  the  conditions  in  the  contract 
had  been  performed ;  and,  for  that  reason,  the  execution 
lien  of  A.  B.  Jones  Company  took  precedence  over  any 
claim  of  appellee  to  said  lumber.  There  is  no  provision 
in  the  written  contract  specifying  when  title  to  the  lumber 
should  pass  from  Rhoads  Bros.  &  Co.  to  appellee.  Some 
of  the  provisions  indicate  that  the  intention  was  for  the 
title  to  pass  as  soon  as  the  lumber  was  manufactured,  and 
other  provisions  indicate  that  the  title  should  not  pass 
until  all  the  conditions  in  the  contract  had  been  complied 
with.  There  is  an  ambiguity  in  the  contract  as  to  when 
title  to  the  lumber  should  pass.  It  was  therefore  admis- 
sible to  show  the  intent  of  the  parties  to  the  contract  at 
the  time  of  its  execution,  with  reference  to  the  time  of 
delivery.  In  the  case  of  McDermott  v.  Kimball  Lumber 
Co.,  102  Ark.  344,  the  court,  in  discussing  this  question, 
announced  the  doctrine  that  ''title  to  chattels  sold  passes 
where  such  is  the  intention  of  the  seller  and  buyer,  though 
something  remains  to  be  done,  as,  for  example,  the  fixing 
of  the  quantity  or  amount  of  the  property  or  the  pay- 
ment of  the  purchase  money."  The  written  contract  in 
the  instant  case  might  well  be  construed  as  intending  to 
pass  the  title  to  the  lumber  in  question  as  it  was  manu- 
factured and  all  the  conditions  in  the  contract  as  relating 
to  the  mode  and  method  of  settlement  between  the  par- 
ties, but  there  are  conditions  which  might  also  be  con- 
strued as  indicating  that  the  title  to  the  lumber  should  not 
pass  until  all  the  conditions  in  the  contract  were  fully 
performed.  All  the  oral  evidence,  however,  and  we  think 
many  of  the  potent  circumstances  surrounding  the  case, 
indicate  that  it  was  the  intention  of  the  parties  that  the 
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title  to  the  kinds  of  lumber  specified  in  the  contract  should 
pass  to  the  appellee  when  manufactured.  Both  H.  W. 
Baker  and  W.  L.  Brisco  testified  that  such  was  the  inten- 
tion of  the  parties  to  the  contract.  The  fact  that  appel- 
lee advanced  the  money  to  pay  for  the  logs  and  to  pay 
all  the  labor  in  manufacturing  them  into  lumber  is  a 
strong  circumstance  tending  to  establish  an  intention  be- 
tween the  parties  that  the  lumber,  when  manufactured, 
should  become  the  property  of  appellee.  There  are  other 
circumstances  tending  to  establish  that  such  was  the  in- 
tention of  the  parties.  For  example:  The  lease  of  the 
mill  site  and  adjoining  lands  by  Rhoads  Bros.  &  Co.  to 
appellee  and  the  procurement  of  insurance  on  the  lumber 
in  the  name  of  appellee.  Having  concluded  that  there  is 
ambiguity  in  the  written  contract  as  to  when  the  title  to 
the  lumber  should  pass  to  appellee,  we  find  ample  evi- 
dence in  the  record  to  sustain  the  specific  finding  of  the 
court  to  the  effect  that  it  was  the  intention  of  the  parties 
that  the  entire  output  of  the  mill  of  Rhoads  Bros.  &  Co. 
should  become  the  property  of  appellee  when  manufac- 
tured. 

No  error  appearing,  the  judgment  is  affirmed. 


Robertson  v.  State. 
Opinion  delivered  May  23,' 1921. 

INTOXICATINO  liquors — manufacture   op  whiskey — ^EVIDENCE. — 

Evidence  that  defendant,  accused  of  manufacturing  whiskey,  was 
engraged  in  operating  a  still  for  the  manufacture  of  whiskey  and 
that  whiskey  was  found  on  his  premises,  in  the  absence  of  evi- 
dence that  any  one  besides  defendant  frequented  the  premises, 
was  sufficient  to  sustain  a  finding  that  he  manufactured  whiskey. 
Intoxicating  uquors — manufacture  op  whiskey— instruction. 
— Where  the  indictment  charged  the  unlawful  manufacture  of 
whiskey,  and  the  evidence  tended  to  prove  its  manufacture,  the 
sole  question  being  whether  or  not  he  succeeded  in  the  effort,  an 
instruction  to  the  effect  that  defendant  could  be  convicted  if  he 
manufactured  ''alcoholic,  ardent,  vinous,  malt  or  fermented  liq- 
uors which  could  be  used  and  drunk  as  intoxicating  beverage," 
was  harmless. 
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8.  Intoxicating  uquobs — manufactube  of  evidencb — ^evidencb. — 
Evidence  that  liquor  was  found  near  where  defendant  lived  was 
admissible  to  prove  that  liquor  was  manufactured  by  appellant 
on  the  premises. 

Appeal  from  Lonoke  Circuit  Court;  George  W.  Clark, 
Judge;  affirmed. 

Williams  (&  Holloway  and  Guy  E.  Williams,  for  ap- 
pellant. 

1.  The  court  erred  in  allowing  prejudicial  testimony 
to  be  introduced. 

2.  It  was  error  to  refuse  to  permit  defendant  to  file 
a  demurrer  to  the  indictment  which  would  have  shown 
that  defendant's  name  is  Will  Robinson  and  not  Bill  Rob- 
ertson, as  charged  in  the  indictment.  85  Ark.  12;  101 
Id.  151. 

2.  Instruction  No.  1  is  erroneous  and  prejudicial 
because  not  responsive  to  the  proof  and  is  not  law.  De- 
fendant was  charged  with  manufacturing  ** whiskey/'  and 
there  was  no  proof  that  the  mixture  he  had  made  was 
intended  to  be  used  and  drunk  as  a  beverage.  216  S.  W. 
695;  215  Id.  631. 

3.  It  was  error  to  single  out  defendant  and  instruct 
the  jury  as  to  his  credibility  as  a  witness.  58  Ark. 
353.  See,  also,  61  Ark.  88;  62  Id.  543;  77  Id.  334;  69 
Id.  558. 

Before  a  conviction  can  be  had  upon  circumstantial 
evidence,  such  evidence  must  be  so  strong  as  to  convince 
the  jury  of  defendant's  guilt  to  such  an  extent  as  to  ex- 
clude every  other  reasonable  hypothesis  than  defendant's 
guilt.    34  Ark.  632. 

J.  S.  Utley,  Attorney  (General,  Elbert  God/win  and 
W.  T.  Hammock,  Assistants,  for  appellee. 

1.  No  incompetent  or  prejudicial  testimony  was  in- 
troduced. Besides,  no  objections  were  made  to  same, 
and  no  motion  to  exclude  same  from  the  jury  was  made. 

2.  There  was  no  error  in  refusing  to  permit  de- 
fendant to  file  a  demurrer  to  the  indictment,  as  no  at- 
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tempt  was  made  to  file  such  demurrer.  While  appellant 
alleges  said  error  in  his  motion  for  a  new  trial,  this  is 
not  sufficient,  as  no  objection  was  made  or  exceptions 
saved.  73  Ark.  407 ;  90  Zrf.  482.  An  objection  made  for 
the  first  time  on  appeal  is  unavailing.    123  Ark.  66. 

3.  There  was  no  variance  between  the  indictment 
and  proof.  If  appellant  was  identified  as  the  one  sought 
to  be  punished  it  is  sufficient.  113  Ark.  112;  122  Id.  391. 
Errors  not  set  out  in  the  motion  for  new  trial  wiU 
not  be  considered  on  appeal.    117  Ark.  198 ;  133  Id.  196. 

4.  The  court  correctly  instructed  the  jury.  Counsel 
misconstrue  and  misconceive  the  decision  of  the  court  in 
215  S.  W.  629.  Instruction  No.  4,  considered  with  the 
others  given,  clearly  state  the  law,  and  authorities  are 
unnecessary,  as  it  is  well  settled. 

5.  The  verdict  is  sustained  by  the  evidence.  The 
evidence  is  abundantly  sufficient  to  warrant  the  verdict  of 
guilty. 

MoCuiiLooH,  C.  J.  Appellant  was  convicted  under 
an  indictment  charging  him  with  having  manufactured 
**one  pint  of  alcoholic,  ardent,  vinous  and  intoxicating 
spirits,  commonly  called  'whiskey.'  '*  It  is  undisputed 
that  appellant  erected  a  crude  distillery  m  an  outhouse  at 
the  home  of  one  Ezell  Trice  in  Lonoke  County,  where  he 
lived,  and  that  he  attempted  to  manufacture  whiskey. 
Appellant  admitted  as  much  in  his  testimony,  but  he  de- 
nied that  he  completed  the  distillation  of  the  whiskey 
from  the  raw  material  which  he  was  using.  He  used  a 
metal  coal  oil  tank  or  barrel  and  a  wooden  keg,  into  one 
of  which  he  put  the  sour  mash  and  the  two  containers 
were  connected  with  a  cane  pipe  used  as  a  ''worm.'*  Ap- 
pellant testified  that  he  put  into  the  keg  a  half -bushel  of 
chops,  two  gallons  of  molasses  and  five  buckets  of  water. 
A  hole  in  the  ground  was  used  as  a  furnace,  and  the  metal 
barrel  was  set  over  it.  A  fire  was  built  in  the  furnace, 
and  after  the  contents  of  the  barrel  became  heated  ah  ex- 
plosion occurred.  Appellant's  effort  to  manufacture 
whiskey  was  thus  discovered,  and  his  arrest  followed  in  a 
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few  hours,  as  soon  as  the  services  of  an  officer  could  be 
procured. 

Appellant  freely  admitted  to  the  officer,  and  admitted 
on  the  witness  stand,  that  he  was  attempting  to  make 
whiskey  for  his  own  use,  but  he  claimed  that  he  did  not 
succeed  in  the  effort,  which  was  frustrated  by  the  explo- 
sion. 

After  appellant  was  arretted  and  taken  to  jail,  the 
officer  went  back  to  the  house  of  Ezell  Trice,  and  the  latter 
carried  him  out  a  short  distance  from  the  house  and  dis- 
covered buried  in  the  ground  two  jugs  and  a  bottle  of 
white  ''moonshine''  whiskey.  Trice  testified  that  he  did 
not  put  the  whiskey  there  and  did  not  know  it  was  there 
until  it  was  discovered  on  the  search  made  by  him  and  the 
officers.  One  of  the  officers  who  made  the  arrest  testified 
concerning  the  condition  of  the  crude  distillery  that  he 
found,  and  also  stated  that  some  of  the  material  used  in 
making  the  liquor  had  been  poured  out  on  the  ground. 

It  is  earnestly  contended  that  the  evidence  is  insuffi- 
cient to  establish  the  fact  that  appellant  manufactured 
any  whiskey;  that  the  proof  merely  shows  that  he  was 
engaged  in  an  effort  to  make  whiskey,  but  that  he  did  not 
complete  it.  We  think,  however,  that  the  evidence  is  suf- 
ficient to  warrant  the  jury  in  finding  that  the  operation  of 
the  distillery  resulted  in  the  manufacture  of  whiskey. 
The  fact  that  used  raw  material  was  poured  out  on  the 
ground  and  also  the  fact  that  whiskey  was  found  on  the 
premises  is  sufficient  to  warrant  the  inference  that  whis- 
key was  manufactured  there  by  appellant.  The  two  jugs 
and  the  bottle  of  whiskey  were  found  on  the  premises  only 
a  few  hundred  yards  from  the  house  of  Trice,  who  testi- 
fied that  neither  he  nor  his  wife  put  the  whiskey  there, 
and  there  is  no  evidence  that  any  one  else  besides  appel- 
lant frequented  the  premises. 

It  is  next  contended  that  the  court  erred  in  giving 
an  instruction  to  the  effect  that  the  defendant  could  be 
convicted  if  the  proof  showed  that  he  had  manufactured 
''alcoholic,  ardent,  vinous,  malt  or  fermented  liquors 
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which  could  be  used  and  drank  as  intoxicating  bever- 
age/* when  the  indictment  specifically  charged  the  manu- 
facture of  whiskey.  Conceding,  under  the  rule  announced 
by  this  court  in  Carleton  v.  State,  129  Ark,  361,  that  the 
particular  language  of  the  indictment  was  descriptive  of 
the  offense  and  that  the  proof  must  be  confined  to  the 
kind  of  liquor  specifically  named,  we  are  of  the  opinion 
that  the  instruction  given  by  the  court  was  not  prejudi- 
cial, as  the  sole  issue  in  this  case  was  whether  or  not  ap- 
pellant succeeded  in  manufacturing  whiskey  which  he  was 
undertaking  to  do  at  the  distillery  when  the  explosion  oo- , 
curred.  Appellant  admitted  that  he  was  attempting  to 
manufacture  liquor,  and,  as  before  stated,  the  sole  ques- 
tion was  whether  or  not  he  succeeded  in  the  effort.  It 
is  not  conceivable  that  the  jury  were  misled  by  this  in- 
struction and  reached  the  conclusion  that  appellant  man- 
ufactured anything  else  but  whiskey.  We  think  the  in- 
struction was  harmless. 

Again;  it  is  insisted  that  the  court  erred  in  permit- 
ting one  of  the  officers  to  testify  concerning  the  finding 
of  whiskey  near  Trice's  home.  We  think  that  this  had 
some  tendency  to  prove  that  liquor  was  manufactured  by 
appellant  on  the  premises,  and  that  the  ruling  of  the 
court  in  admitting  the  testimony  was  correct. 

Judgment  affirmed. 


Farmers'  Bank  &  Trust  Company  v.  Boshears. 
Opinion  delivered  May  23,  1921. 

Banks  and  banking — ^receiving  deposit  after  banking  hours. 
— Where  there  was  testimony  tending  to  prove  that  it  was  the 
custom  of  the  employees  of  a  bank  to  receive  deposits  after  the 
usual  banking  hours  for  the  purpose  of  accommodating  belated 
customers,  it  was  not  error  to  submit  to  the  jury  the  question 
whether  the  bank  was  liable  for  a  deposit  so  made. 
Banks  and  banking — duty  op  depositor  to  check  up  account. 
— While  no  rule  can  be  laid  down  that  will  cover  every  transac- 
tion between  a  bank  and  its  depositors,  the  tatter's  duty  to  make 
objection  to  the  statement  of  his  account  is  discharged  when  he 
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exercises  such  diligence  as  is  required  by  the  circumstances  of 
the  particular  case,  including  the  relations  of  the  parties  and  the 
established  or  known  usages  of  the  banking  business. 

3.  Banks  and  banking — treasonable  time  for  objecting  to  state- 
ment.— In  an  action  against  a  bank  to  recover  a  deposit,  which 
the  bank  denied  having  received,  whether  the  plaintiff  made  ob- 
jection within  reasonable  time  to  the  statement  furnished  by  the 
bank,  not  showing  the  deposit,  held  for  the  jury. 

4.  Banks  and  banking — ^finding  of  deposit  made. — In  an  action 
against  a  bank  by  a  depositor  to  recover  a  deposit  claimed  to  have 
been  made,  evidence  held  to  sustain  finding  that  such  deposit 
was  made. 

Appeal  from  Mississippi  Circuit  Court,  Chickasawba 
District;  R.  H.  Dvdley,  Judge;  affirmed, 

Davis,  Costen  S  Harrison,  fox  appellant. 

The  court  should  have  given  defendant's  requested 
instruction  No.  1,  and  also  have  given  requested  instruc- 
tion No.  5  without  modification.  The  proof  establishes 
a  conclusive  case  of  estoppel.  The  undisputed  evidence 
shows  that  the  money  was  received  by  the  'bank's  em- 
ployees, if  at  all,  after  banking  hours,  when  there  was 
no  officer  to  receive  such  deposit. 

Appellee  received  and  receipted  for  two  statements 
of  the  bank  with  full  knowledge  that  if  no  error  was 
reported  within  ten  days  the  account  would  be  considered 
correct.  He  made  no  complaint  and  is  estopped.  126 
Ark.  266.  The  deposit  was  made,  if  at  all,  after  banking 
hours.  The  bank  is  not  responsible  unless  the  deposit  is 
made  during  banking  hours.  7  C.  J.,  p.  637,  §§  318-19 ; 
1  Morse  on  Banks,  etc.  (5  ed.),  pp.  9-381.  The  evidence 
of  Mr.  Gay  was  not  sufficient  to  establish  a  custom  of  the 
bank  to  receive  deposits  after  banking  hours.  17  C.  J. 
522,  §  91;  lb.  524,  §  92. 

A.  G.  Little  and  Arthur  L.  Adams,  for  appellee. 

Appellant's  contentions  for  a  directed  verdict  are 
not  sustained  by  the  law  or  the  evidence.  No  estoppel  is 
shown  by  the  evidence.  On  appeal  the  evidence  should 
be  given  its  strongest  probative  force  in  favor  of  ap- 
pellee.   141  Ark.  617-24;  135  Id.  466-70. 
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The  doctrine  of  estoppel  and  account  stated  is  an 
artificial  one,  growing  out  of  the  law  merchant.  It  is 
highly  penal  and  should  be  liberally  construed  with  ref- 
erence to  those  against  whom  it  is  invoked.  57  Miss.  51 ; 
34  Am.  Eep.  435;  42  N.  H.  158;  27  L.  R.  A.  820  (note). 
Ten  days  can  not  be  arbitrarily  fixed  as  sufficient  time 
under  all  circimistances  for  a  bank  depositor  to  examine 
his  pass  book  after  it  has  been  balanced  and  returned  to 
him  with  canceled  vouchers.  103  Mo.  App.  613;  77  S. 
W.  1002. 

Failure  to  examine  the  pass  book  within  a  reasona- 
ble time  after  it  is  balanced  will  not  estop  a  depositor 
from  subsequently  showing  the  incorrectness  of  the  state- 
ment, though  by  his  delay  he  may  be  compelled  to  assume 
the  burden  of  overcoming  the  presumption  arising  of  its 
correctness.  147  111.  App.  193;  60  App.  Div.  241;  70  N. 
Y.  S.  246;  187  Mo.  App.  483;  Michie  on  Banks,  etc.,  §  133. 

A  reasonable  time  is  to  be  determined  by  the  situa- 
tion of  the  parties  and  nature  of  the  business.  It  would 
be  unreasonable  to  apply  the  rule  applicable  to  merchants 
to  the  mechanic  or  farmer.  12  Barbour  487;  Michie  on 
Banks,  etc.,  §  138;  Bald.  C.  C.  539.  The  cases  cited  for 
appellant,  126  Ark.  266  and  117  U.  S.  96,  are  not  in  point. 
See  141  Ark.  414.  There  was  ample  testimony  here  to 
take  the  ease  to  a  jury.  A  usage,  being  a  matter  of  fact, 
may  be  proved  as  any  other  fact.    17  C.  J.  524,  §  92. 

The  finding  of  the  jury  has  established  the  usage 
or  custom  of  the  appellant  to  receive  deposits  after  the 
usual  banking  hours,  and  appellant's  case  falls.  Estab- 
lished usage  is  binding  on  a  bank.  57  N.  Y.  131 ;  1  Head 
162;  17  C.  J.  479-80,  §  42.  See,  also,  7  Wis.  1;  73  Am. 
Dec.  381 ;  7  C.  J.  637 ;  21  "L.  R.  A.  440  and  note. 

Taken  altogether,  the  instructions  state  the  law  and 
there  is  no  error.  97  Ark.  358-363;  98  Id.  211,  219;  100 
Id.  437-441. 

McCuLLOCH,  C.  J.  Appellant  is  a  bankiner  corpora- 
tion   engaged  in  business  in  the  city  of  Blytheville,  in  this 
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State,  and  during  the  autumn  of  the  year  1919  appellee, 
a  farmer  living  eight  or  ten  miles  out  in  the  country  from 
Blytheville,  was  one  of  its  depositors.  He  claimed  that  he 
made  a  deposit  of  $250  on  October  17,  1919,  which  does 
not  appear  to  his  credit,  and  on  the  refusal  of  the  bank 
to  place  it  to  his  credit  he  instituted  this  action  to  recover 
that  sum. 

The  issues  in  the  case  are  whether  the  amount  was 
deposited  by  appellee,  as  claimed  by  him;  whether  the 
deposit  was  received  by  an  employee  of  the  bank,  if  at 
all,  at  such  time  as  he  was  authorized  to  receive  de- 
dospits ;  and  whether  appellee  is  precluded  from  recovery 
of  the  sum  by  his  failure,  within  apt  time,  to  make  objec- 
tion to  the  account  rendered  him  by  the  bank. 

Appellee  was  a  tenant  on  the  farm  of  a  Mr.  Gay, 
who  was  formerly  the  president  of  appellant  bank,  and  at 
the  time  of  the  transaction  in  controversy  was  one  of  its 
directors.  According  to  appellee's  testimony,  he  brought 
cotton  to  Blytheville  on  October  17,  1919,  and  after  sell- 
ing it  he  and  Mr.  Gay  had  a  settlement  of  their  accounts, 
and  he  paid  Mr.  Gray  a  small  balance  due  him,  and, 
having  the  sum  of  $250  left  out  of  the  proceeds  of  the  cot- 
ton, he  deposited  it  in  appellant  bank.  He  described  the 
method  of  deposit  as  follows:  That  he  counted  out  the 
money  to  Mr.  Gay,  who  made  out  a  deposit  slip  and 
handed  it  to  Mr.  Cheatham,  the  assistant  cashier,  who 
accepted  the  money  and  placed  the  letters  0.  K.  on  the 
deposit  slip  with  his  initials  attached.  This  was  after 
the  usual  closing  time  of  the  bank,  but  the  assistant  cash- 
ier was  in  the  bank  at  the  time  and  received  this  deposit. 
Appellee  testified  further  that  he  was  accustomed  to  mak- 
ing deposits  in  this  way  after  the  usual  banking  hours 
for  the  reason  that  he  came  a  leng  distance  with  his  cot- 
ton, and  did  not  usually  sell  it  until  after  the  bank  closed. 
There  was  other  testimony  tending  to  show  that  it  was 
the  custom  of  the  bank  to  receive  deposits  after  the  usual 
banking  hours. 

The  testimony  adduced  by  appellant  tended  to  show 
that  the  money  was  never  received  by  the  bank  or  any  of 
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its  employees.  Cheatham  testified  that  he  had  no  reo- 
ollection  of  the  deposit,  and  it  is  shown  by  his  testimony 
and  that  of  other  employees  that  the  deposit  had  never 
been  entered  on  the  books  of  the  bank,  and  that  the 
amount  of  funds  in  the  bank  did  not  indicate  that  they  ex- 
ceeded the  amount  entered  on  the  books.  Mr.  Cheatham 
also  testified  that  the  initials  on  the  deposit  slip  held  by 
appellee  were  not  in  his  handwriting. 

On  October  21  appellant  sent  to  appellee,  by  mail, 
a  statement  of  his  account  which  did  not  show  this  de- 
posit. The  statement  concluded  with  the  following  no- 
tice: 

'  *  This  statement  is  furnished  you  instead  of  balanc- 
ing your  pass  book.  It  saves  you  the  trouble  of  bring- 
ing your  pass  book  to  the  bank  and  waiting  for  it  to  be 
balanced.  These  statements  will  be  found  very  conven- 
ient to  check  up  and  file.  All  items  are  credited  subject 
to  final  payment.  Use  your  pass  book  only  as  a  receipt 
book  when  making  deposits.'' 

Another  statement  was  furnished  in  like  man- 
ner on  December  15, 1919.  There  is  a  conflict  in  the  tes- 
timony as  to  when  appellee  made  objection  to  the  bank 
that  his  account  was  not  correctly  set  forth  in  the  state- 
ment furnished  to  him.  He  testified  that  he  made  the 
discovery  in  three  or  four  days  after  he  received  the 
statement  by  checking  up  the  account  with  his  deposit 
slips  at  home ;  that  because  of  the  fact  that  Mr.  Gay  was 
one  of  the  directors  of  the  bank  he  had  made  the  deposit 
through  the  latter,  and  waited  to  see  him  before  making 
his  protest  to  the  bank,  and  that  it  was  several  weeks  be- 
fore he  could  find  Mr.  Gay  in  town.  He  testified  that  at 
the  first  opportunity  he  presented  the  matter  to  Mr.  Gay, 
and  that  they  went  to  see  the  cashier  of  the  bank,  and 
presented  the  deposit  slip  showing  the  deposit  of  this 
amount  on  the  date  mentioned. 

The  issues  were  properly  submitted  to  the  jury,  and 
the  court,  among  other  instructions,  gave  the  following: 
"Even  though  you  may  believe  from  the  evidence  that 
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the  deposit  in  question  was  received  by  the  oflScers  of  the 
bank,  if  you  further  find  and  believe  from  the  evidence 
that  thereafter  the  plaintiff  Boshears  received  a  state- 
ment or  statements  from  the  bank  showing  the  amount 
of  the  deposits  made  by  him  and  the  charges  against  his 
account,  as  shown  by  the  vouchers,  and  upon  receiving 
such  statement  or  statements  he  did  not  in  a  reasonable 
time  thereafter  notify  the  bank  of  the  errors  here  com- 
plained of  and  that  such  failure  upon  his  part  to  so  no- 
tify the  bank  occasioned  injury  to  the  bank,  you  will  find 
for  the  defendant/' 

The  contention  of  appellant's  counsel  is  that  the 
court  should  have  given  a  peremptory  instruction,  for  the 
reason  that  the  undisputed  evidence  shows  that  the 
money  was  received  by  the  bank's  employees,  if  at  all, 
after  banking  hours  when  there  was  no  officer  to  receive 
such  deposit  and  also  because  the  undisputed  evidence 
shows  that  appellant  waited  an  unreasonable  length  of 
time  before  he  made  objection  to  the  statement  sent  to 
him  omitting  this  deposit.  We  think  the  contention  of 
counsel  in  both  respects  is  unfounded.  There  is  testi- 
mony tending  to  show  that  it  was  the  custom  of  the  em- 
ployees of  the  bank  to  receive  deposits  in  the  bank  after 
the  usual  banking  hours  for  the  purpose  of  accommo- 
dating belated  customers.  The  testimony  also  warranted 
a  submission  of  the  issue  as  to  whether  or  not  the  objec- 
tion made  by  appellee  to  the  statement  of  his  account  was 
within  a  reasonable  time.  The  rule  approved  by  this 
court  in  several  cases  was  stated  by  the  Supreme  Court 
of  the  United  States  in  Leather  Mcmufacturers'  National 
Bank  v.  Morgan,  117  U.  S.  96,  as  follows:  ''While  no 
rule  can  be  laid  dowtn  that  will  cover  every  transaction 
between  a  bank  and  its  depositors,  it  is  sufficient  to  say 
that  the  latter 's  duty  is  discharged  when  he  exercises  such 
diligence  as  is  required  by  the  circumstances  of  the  par- 
ticular case,  including  the  relations  of  the  parties,  and 
the  established  or  known  usages  of  banking  business." 
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Citizens  Bank  (&  Trust  Co,  v.  Hinkle,  126  Ark.  266;  Bank 
of  Black  Rock  v.  B.  Johnson  &  Son  Tie  Co.,  148  Ark.  11. 

Considering  the  circumstances  under  which  the  al- 
leged deposit  was  made  and  the  circumstances  under 
which  appellee  was  placed  when  he  received  the  notice 
omitting  this  deposit,  we  think  that  the  trial  jury  was 
warranted  in  drawing  the  inference  that  appellant  pro- 
ceeded with  proper  diligence  in  presenting  his  protest  to 
the  bank,  and  that  it  was  made  within  a  reasonable  time, 
considering  all  those  circumstances. 

The  testimony  was  conflicting  as  to  whether  or  not 
the  deposit  was  actually  made,  but  there  was  suflSdent 
evidence  to  warrant  the  jury  in  finding  that  appellee  de- 
posited the  sum  mentioned  in  the  manner  which  he  de- 
scribed in  his  testimony. 

Judgment  is  therefore  aflSrmed. 


Brickey  v.  State. 
Opinion  delivered  May  23,  1921. 

1.  Continuance — absence  op  witness. — It  was  not  error  to  refuse 
a  continuance  for  the  absence  of  a  material  witness  where  the 
motion  for  continuance  was  not  verified  by  defendant  or  his  at- 
torney, nor  where  another  witness  testified,  on  defendant's  be- 
half, to  substantially  the  same  facts  set  up  in  the  motion. 

2.  Continuance — ^absence  of  counsel. — It  is  not  an  abuse  of  dis- 
cretion to  refuse  a  continuance  on  account  of  the  absence  of  em- 
ployed counsel,  unless  such  counsel  is  absent  by  reason  of  sick- 
ness or  some  other  unavoidable  casualty;  the  absence  of  counsel 
by  reason  of  his  attendance  upon  another  court  in  causes  therein 
pending  in  which  he  is  also  employed  as  counsel  not  being  an 
unavoidable  casualty. 

3.  Criminal  law — time  of  sentence  waived. — Under  Crawford  & 
Moses'  Digest,  §  3229,  providing  that,  "upon  the  verdict  of  con- 
viction in  cases  of  felony,  the  court  shall  not  pronounce  judg- 
ment until  two  days  after  the  verdict  is  rendered  unless  the  court 
is  about  to  adjourn  for  the  term,  and  then  in  not  less  than  six 
hours  after  the  verdict,  except  by  the  defendant's  consent,  held 
that  a  judgment  pronounced  twenty-four  hours  after  verdict  in 
a  felony  case  will  not  be  reversed  as  being  prematurely  rendered 
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where  it  does  not  appear  when  the  court  adjourned,  and  where 
defendant  was  given  an  opportunity  to  object  to  the  pronounce- 
ment of  the  sentence  and  did  not  do  so. 

Appeal  from  Van  Buren  Circuit  Court ;  J.  M.  Shinn, 
Judge;  affirmed. 

J.  Allen  Eades,  for  appellant. 

It  was  error  in  overruling  the  motion  for  continu- 
ance. It  stated  good  grounds  for  continuance.  A  mate- 
rial witness  duly  sununoned  was  sick  and  unable  to  get 
to  court.  Act  52,  Acts  1905,  p.  143;  50  Ark.  161;  10  Id. 
528;  21  Id.  560;  89  Id.  130;  64  S.  W.  412.  Absence  of  de- 
fendant's counsel  without  fault  was  good  ground  for  con- 
tinuance. 26  S.  W.  60 ;  21  Ark.  460.  The  court  abused 
its  discretion  in  refusing  a  continuance. 

J.  8.  Utleyy  Attorney  General,  Elbert  Godiuin  and 
W.  T.  Hammock,  Assistants,  for  appellee. 

1.  There  was  no  error  in  refusing  the  continuance 
on  the  grounds  stated  therein.  It  does  not  state  the  ma- 
teriality of  the  testimony  of  the  absent  witnesses  or  what 
they  would  testify  to  if  present.  C.  &  M.  Digest,  §  1270 ; 
187  S.  W.  308;  2  Ark.  33;  101  Id.  513.  The  testimony  of 
the  absent  witness  was  cumvXativc  merely.  215  S.  W.  1. 
No  abuse  of  discretion  by  the  court  was  shown.  103  Ark. 
352;  138  Id.  500.  Due  diligence  was  not  shown.  90 
Ark.  1. 

2.  The  verdict  is  supported  by  the  law  and  the 
evidence. 

Wood,  J.  On  the  9th  of  March,  1921,  the  same  being 
an  adjourned  day  of  the  regular  February  term  of  the 
Van  Buren  Circuit  Court,  the  appellant  was  convicted 
of  the  crime  of  selling  intoxicating  liquors,  and  by  judg- 
ment of  the  court  sentenced  to  imprisonment  in  the  State 
penitentiary  for  one  year.  From  that  judgment  he  pros- 
ecutes this  appeal. 

1.  Appellant  urges  as  a  ground  for  reversal  of 
the  judgment  that  the  court  erred  in  overruling  his  mo- 
tion for  a  continuance.     He  assigns  two  reasons  why  the 
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court  erred.  First,  because  of  the  absence  of  H.  Gt.  Wol- 
verton,  a  material  witness,  who  was  summoned  before  tht 
court  convened,  and  who  was  sick  and  unable  to  attend. 
The  motion  for  continuance  was  in  due  form,  but  was  not 
verified  either  by  the  appellant  or  his  attorney  for  him, 
and,  furthermore,  another  witness  testified  on  behalf  of 
appellant  to  substantially  the  same  facts  set  up  in  the 
motion  tending  to  impeach  the  testimony  of  the  State's 
witness.  The  court  did  not  abuse  its  discretion  under 
these  circumstances  in  overruling  the  motion.  Sections 
1270  and  3130  of  Crawford  &  Moses'  Digest.  Morris  v. 
State,  103  Ark.  352;  James  v.  State,  125  Ark.  269;  Burris 
v.  Wise  &  Hind,  2  Ark.  33,  40;  State  Life  Ins.  Co.  v.  Ford, 
101  Ark.  513. 

2.  The  appellant  set  up  that  the  cause  should 
be  continued  on  account  of  the  absence  of  J.  A.  Eades, 
who  was  unable  to  attend  court  because  the  adjourned 
term  was  at  a  day  when  the  circuit  court  was  in  regular 
session  at  Morrilton,  requiring  the  attorney's  presence  at 
the  latter  court.  The  affidavit  of  Eades  in  support  of 
this  ground  of  the  motion  shows  that  he  had  been  em- 
ployed by  the  appellant  to  defend  him,  and  his  fee  had 
been  paid ;  that  he  appeared  in  attendance  at  the  regular 
term  of  the  Van  Buren  Circuit  Court,  but  that  court  was 
adjourned  until  the  7th  of  March  on  account  of  the  ab- 
sence of  the  regular  judge ;  that  he  could  not  appear  at 
the  adjourned  day  because  on  that  day  the  regular  term 
of  the  circuit  court  was  in  session  at  Morrilton,  and  he 
could  not  be  present  at  both  courts  and  was  compelled, 
on  account  of  his  business  in  the  latter  court  and  the 
duty  he  owed  his  clients  there,  to  attend  that  court.  Of 
these  facts  he  duly  notified  the  presiding  judge  of  the 
latter  court  and  also  the  prosecuting  attorney,  and  re- 
quested a  continuance  of  the  cause  to  the  regular  fall 
term  of  the  Van  Buren  Circuit  Court.  The  regularly 
employed  attorney  being  absent,  the  court  appointed 
Garner  Fraser,  an  attorney  in  attendance  at  the  ad- 
journed term  of  the  Van  Buren  Circuit  Court,  to  repre- 
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sent  the  appellant,  who  prepared  and  filed  his  motion 
for  continuance,  and  conducted  his  defense. 

The  court  did  not  err  in  refusing  appellant's  motion 
to  continue  because  of  the  absence  of  employed  counsel. 
The  right  to  be  heard  by  counsel,  guaranteed  to  persons 
accused  of  crime  by  the  Bill  of  Rights,  article  2,  section  10, 
Constitution  of  1874,  was  not  denied  the  appellant  in  this 
case.  On  the  contrary,  when  his  regularly  employed 
counsel  did  not  appear,  the  court  appointed  counsel  to 
represent  him.  Counsel  who  are  employed  to  represent 
clients  having  cases  pending  in  courts  must  so  arrange 
their  business  as  to  be  able  to  appear  to  represent  their 
clients  when  those  cases  are  called  for  trial.  The  busi- 
ness of  the  courts  can  not  be  controlled,  interrupted,  or 
made  to  conform  to  the  business  interests  of  attorneys. 
The  fact  that  an  attorney  may  have  cases  for  clients 
pending  in  different  courts  whose  terms  convene  at  the 
same  time,  and  which  condition  may  render  it  impossi- 
ble for  the  attorney  to  be  in  attendance  at  one  of  the 
courts,  is  no  imperative  reason  for  the  continuance  of 
the  causes  in  which  he  is  employed  in  the  court  which  he 
does  not  attend.  These  are  matters  addressed  to  the 
sound  discretion  of  the  presiding  judge  of  the  court,  who 
must  conduct  the  public  business  entrusted  to  him  in  a 
manner  most  conducive  to  the  interests  of  the  public 
whom  he  serves.  It  is  never  an  abuse  of  discretion  for 
the  court  to  refuse  to  grant  a  continuance  in  a  cause  on 
account  of  the  absence  of  employed  counsel,  unless  such 
counsel  is  absent  by  reason  of  sickness  or  some  other 
unavoidable  casualty.  The  absence  of  an  attorney  from 
a  court  where  causes  are  pending  in  which  he  is  employed 
as  counsel  because  of  causes  pending  in  other  courts  in 
which  he  is  also  employed  as  counsel  is  not  an  unavoid- 
able casualty. 

3.  The  appellant  contends  that  the  court  erred 
in  sentencing  the  appellant  on  the  day  after  the  verdict  of 
guilty  was  returned  against  him.  The  appellant  relies 
upon  section  3229  of  Crawford  &  Moses'  Digest,  which 
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provides  in  part  as  follows:  "Upon  the  verdict  of  con- 
viction in  cases  of  felony,  the  court  shall  not  pronounce 
judgment  until  two  days  after  the  verdict  is  rendered 
unless  the  court  is  about  to  adjourn  for  the  term,  and 
then  in  not  less  than  six  hours  after  the  verdict,  except 
by  the  defendant's  consent."  The  record  shows  that  the 
jury  returned  a  verdict  on  the  9th  of  March,  and  the  rec- 
ord entry  of  March  10  is  as  follows:  **The  defendant 
was  this  day  brought  into  open  court  and,  being  informed 
of  the  nature  of  the  indictment,  plea  and  verdict,  was 
asked  if  he  had  any  legal  cause  to  show  why  sentence 
should  not  be  pronounced  against  him,  and,  none  being 
shown,  it  is  adjudged,  etc.''  The  record  does  not  show 
when  the  Van  Buren  Circuit  Court  adjourned.  In  the  ab- 
sence of  any  showing  to  the  contrary,  it  will  be  presumed 
that  the  sentence  was  pronounced  according  to  law.  More- 
over, the  appellant  did  not  make  any  objection  at  the  time 
to  the  pronouncement  of  the  sentence,  and  he  was  given 
an  opportunity  to  do  so.  He  therefore  must  be  held  to 
have  waived  the  time  specified  in  the  statute. 

We  find  no  errors  in  the  record,  and  the  judgment  is 
therefore  aflSrmed. 


Fabmees'  Bank  &  Tbust  Company  v,  Fabmeks'  State 
Bank  of  Bbookpobt. 

Opinion  delivered  May  23,  1921. 

Banks  and  banking— forged  checks— LiABttmr.— Where  plaintiff 
bank  issued  its  cashier's  check  to  a  customer  and  mailed  it  to 
him,  and  it  was  presented  to  defendant  bank  by  a  third  person 
of  the  same  name  who  represented  himself  to  be  the  payee,  and 
forged  the  payee's  name,  and  received  a  part  of  the  funds  called 
for,  leaving:  the  rest  on  deposit,  and  defendant  bank  indorsed  the 
check  with  a  guaranty  of  prior  indorsements,  and  transmitted  it 
to  plaintiff  bank  for  payment,  which  was  made,  plaintiff  bank, 
after  discovery  of  the  forgery,  could  recover  from  defendant 
bank  the  amount  so  paid. 
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Appeal  from  Mississippi  Circuit  Court,  Chickasawba 
District ;  R.  H.  Dudley y  Judge ;  affirmed. 

Davis,  Costen  d  Harrison,  for  appellant. 

The  only  question  we  desire  to  present  is,  Can  a  bank 
which  pays  a  check  drawn  upon  itself,  the  indorsement 
upon  which  is  forged,  recover  the  amount  paid  from  the 
bank  which  originally  cashed  the  check?  The  trial  court 
rested  its  judgment  upon  the  theory  that  defendant  bank 
was  negligent  in  not  requiring  the  indorser  to  be  identi- 
fied. Under  the  agreed  facts  an  attempt  at  identification 
would  have  been  futile.  Neely  was  a  stranger  in  Blythe- 
ville,  and  there  was  no  one  to  whom  appellant  could  ap- 
ply for  identification. 

Appellant  was  not  guilty  of  any  negligence.  The 
correct  rule  is  laid  down  in  168  N.  C.  605.  A  bank  which 
pays  a  check  upon  itself,  the  signature  of  the  drawer  and 
indorser  upon  which  are  forged,  can  not  recover  the 
amount  paid  the  bank  which  originally  cashed  the  check, 
although  it  indorsed  thereon,  ''All  prior  indorsements 
guaranteed.'^  L.  B.  A.  1915,  p.  1138;  85  S.  E.  5;  10  Vt. 
141 ;  33  Am.  Dec.  188.  The  rule  of  North  Carolina  court 
is  recognized  in  73  Ark.  561-566.  The  court  erred  in  re- 
fusing defendant's  declarations  of  law,  Nos.  1,  2  and  3, 
and  in  finding  for  plaintiff,  as  defendant  was  not  liable. 

W,  D.  Gravette,  for  appellee. 

Had  appellee  known  and  recognized  the  forgery, 
appellant  would  be  in  the  same  position  it  is  now  on 
account  of  the  fact  that  the  money  had  been  paid  to  this 
forger  at  the  time  the  check  was  presented  and  before 
appellee  had  time  or  opportunity  to  see  or  examine 
the  forgery.  All  the  harm  had  been  done  before  the 
check  came  into  possession  of  the  appellee  bank.  Ap- 
pellee bank  was  not  required,  on  account  of  the  payee 
having  once  been  a  customer  of  said  bank,  to  know 
whether  the  payee's  name  was  forged  or  genuine,  in 
the  face  of  the  indorsement  of  appellant  bank's  guar- 
anty that  all  prior  indorsements  were  guaranteed.    152 
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lU.  296;  43  Am.  St.  Rep.  454.  Plaintiff  had  a  right  to 
rely  on  the  bank's  guaranty  that  all  prior  indorsements 
were  genuine.  88  Tenn.  299 ;  17  Am.  St.  Bep.  884.  See, 
also,  159  Ky.  141 ;  166  S.  W.  986;  137  Ark.  251.  The  find- 
ings and  declarations  of  law  were  amply  justified  by  the 
court  below.  Magee  on  Banks,  etc.,  352 ;  Michie  on  Banks, 
1090-3  and  1190;  151  Mass.  280;  5  Cal.  124;  98  Ark.  1. 

Wood,  J.  This  cause  was  submitted  to  the  trial 
court  sitting  as  a  jury  upon  an  agreed  statement  of  facts, 
as  follows: 

On  or  about  December  1, 1919,  J.  W.  Neely,  a  former 
citizen  and  resident  of  Brookport,  Illinois,  and  a  patron 
of  the  Farmers^  State  Bank,  the  plaintiff  herein,  emi- 
grated to  Arkansas,  and  located  near  Blytheville,  his  cor- 
rect postoffice  address  being  Blytheville,  Arkansas,  R.  F. 
D.  No.  1.  Before  leaving  Illinois,  he  had  disposed  of  some 
property  there,  and  on  the  4th  day  of  December,  1919,  the 
plaintiff  bank  issued  its  cashier's  check  payable  to  J.  W. 
Neely  for  the  sum  of  $540.85,  which  was  put  in  the  mail 
properly  addressed  to  him  at  Blytheville,  Arkansas,  R. 
F.  D.  No.  1.  The  check  never  reached  the  person  for 
whom  it  was  intended,  but  was  presented  to  defendant 
bank  between  the  4th  and  13th  of  December,  1919,  by  a 
person,  a  negro,  who  represented  himself  to  be  J.  W. 
Neely,  and  who  indorsed  the  name  **  J.  W.  Neely''  upon 
said  check,  without  the  consent  or  authority  of  the  person 
for  whom  said  check  was  intended. 

The  person  presenting  said  check  received  from 
the  defendant  bank  the  sum  of  $140.85  in  cash  and  left 
the  balance  of  $400  on  deposit  in  said  bank  to  the  credit 
of  J.  W.  Neely.  After  receiving  said  check  as  above, 
the  defendant  bank  indorsed  said  check  on  the  back  as 
follows :  ''Pay  to  the  order  of  any  bank,  banker  or  trust 
company,  all  prior  indorsements  guaranteed. 

''Farmers'  Bank  &  Trust  Company, 

"Blytheville,  Arkansas. 
"H.  E.  Barnett,  Cashier." 
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Defendant  bank  then  transmitted  same  to  plaintiff 
bank  for  payment,  which  was  made  on  December  13, 1919, 
Upon  learning  that  said  check  had  not  reached  the  hands 
for  which  it  was  intended,  the  defendant  bank  paid  over 
the  $400  left  on  deposit  to  plaintiff  bank,  but  refused  to 
pay  over  the  sum  of  $140.85,  the  amount  paid  upon  pre- 
sentation of  said  check,  and  this  suit  is  by  plaintiff  bank 
to  recover  that  sum. 

It  is  further  agreed  that,  upon  receipt  of  information 
that  the  party  for  whom  the  said  check  was  intended  had 
never  received  same,  plaintiff  bank  immediately  wrote 
defendant  bank,  advising  it  that  said  indorsement  was  a 
forgery,  but  that  said  letter  was  not  received  by  defend- 
ant bank,  and  that  plaintiff  bank  had  paid  to  the  person 
who  purchased  said  cashier  ^s  check  the  amount  repre- 
sented thereby. 

The  finding  and  judgment  of  the  court  was  in  favor 
of  the  appellee,  from  which  is  this  appeal. 

Learned  counsel  for  appellant  rely  upon  the  case  of 
State  Bcmk  v.  Cumberland  Savings  d  Trust  Company, 
85  S.  E.  (N.  C.)  5,  L.  R.  A.  1915  D,  p.  1138;  BanJc  of  St. 
Albans  v.  Fiarmers*  &•  Mechanics'  Bank,  10  Vt.  141;  33 
Am.  Dec.  188. 

The  first  of  the  above  cases  is  comparatively  recent, 
the  opinion  having  been  rendered  by  the  Supreme  Court 
of  North  Carolina  in  1915.  The  facts  and  the  law  an- 
nounced as  applicable  thereto  reported  in  the  syllabus  to 
that  case  in  85  S.  E.  5,  are  as  follows:  *' Plaintiff  bank, 
which,  in  the  course  of  business,  received  through  an- 
other bank  a  check  purporting  to  be  drawn  on  it  and  in- 
dorsed by  a  third  person,  whose  signatures  were  both 
forged,  and  which  had  been  cashed  by  defendant  bank, 
in  reliance  upon  the  indorsement  ''all  prior  indorsements 
guaranteed'^  and  the  custom  to  take  such  checks  relying 
upon  the  exercise  of  due  diligence  on  the  part  of  the  bank 
first  cashing  it,  could  not  recover  the  amount  paid  on 
the  forged  check,  as  it  should  know  the  signature  of  the 
drawer,  its  own  depositor. '^ 
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This  doctrine  has  no  application  to  the  facts  of  this 
record.  Here  its  cashier's  check  made  the  appellee  both 
the  drawer  and  the  drawee.  In  this  case  the  drawee  was 
not  required  to  know  the  signatures  of  the  indorsers.  To 
apply  the  doctrine  of  State  Bank  v.  CumberUmd  Savi/ngs 
(&  Trust  Co.,  sv/pra,  to  the  facts  of  this  record  would  be 
to  ignore  a  wholesome  principle  of  natural  justice  and 
equity  which  has  also  been  thoroughly  established  as 
a  rule  of  law,  towit:  That,  as  between  two  innocent 
parties  to  a  transaction  which  must  result  in  finan- 
cial loss,  the  loss  must  fall  upon  that  one  whose  acts 
contributed  most  to  produce  it.  The  principle  is  well 
expressed  in  the  case  of  Dam^vers  Bank  v.  Salem  Bo/nk, 
151  Mass.  280,  as  follows:  *' Where  a  loss  which 
must  be  borne  by  one  of  two  parties  alike  innocent  of  the 
forgery  can  be  traced  to  the  neglect  or  fault  of  either, 
it  is  reasonable  that  it  should  be  borne  by  him,  even  if 
innocent  of  any  intentional  fraud,  through  whose  means 
it  has  succeeded.  To  entitle  the  holder  to  retain  money 
obtained  by  a  forgery,  he  should  be  able  to  maintain  that 
the  whole  responsibility  of  determining  the  validity  of 
the  signature  was  placed  upon  the  drawee,  and  that  the 
vigilance  of  the  drawee  was  not  lessened,  and  that  he  was 
not  lulled  into  a  false  security  by  any  disregard  of  duty 
on  his  own  part,  or  by  the  failure  of  any  precautions 
which  from  his  implied  assertion  in  presenting  the  check 
as  a  sufficient  voucher  the  drawee  had  a  right  to  believe 
he  had  taken.  •  •  •  When  this  check  was  forwarded  by 
the  defendant  for  redemption,  the  plaintiff  was  without 
the  means  it  would  have  had  if  it  had  been  presented  at 
its  own  counter  of  ascertaining  the  character  of  the  per- 
son offering  it.  It  had  a  right  to  believe  that  the  de- 
fendant, in  cashing  a  check  purporting  to  be  drawn  by 
one  not  its  own  customer  or  entitled  to  draw  upon  it, 
had  by  the  usual  and  proper  investigation  satisfied  itself 
of  its  authenticity.  The  indorsement,  which  was  not  nec- 
essary to  the  transfer  of  the  check,  was  a  guaranty  of  the 
signature  of  the  drawer,  and  the  plaintiff  had  a  right  to 
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believe  that  the  indorser  was  known  to  the  defendant  by 
proper  inquiry."  See,  also,  People's  Bank  v.  Franklin 
Bank,  88  Tenn.  299;  17  Am.  St.  Rep.  84;  Farmers'  Nor 
tional  Bank  of  AugiLSta  v.  Farmers'  <&  Traders'  Bank  of 
MaysvUle,  159  Ky.  141;  Cureton  v.  Farmers'  State  Bank. 
147  Ark.  312. 

The  rule  invoked  by  appellant  is  an  exception  to  the 
rule  that  money  which  has  been  paid  through  a  mistake 
can  generally  be  recovered.  This  exception  is  mentioned 
by  Judge  Riddick^  speaking  for  the  court,  in  LaFayette 
v.  Merchants'  Bamk,  73  Ark.  561-66.  This  exceptional 
rule,  however,  as  held  in  the  case  of  Farmers'  National 
Bank  of  Augusta  v.  Farmers'  &  Traders'  Bank  of  Mays- 
vUle, supra,  does  not  **  require  the  drawee  bank  to  know 
the  signature  of  an  indorser.  That  burden  is  upon  the 
holder,  who  is  bound  to  know  that  the  previous  indorse- 
ments, including  that  of  the  payee,  are  in  the  handwrit- 
ing of  the  parties  whose  names  appear  upon  the  check, 
or  were  duly  authorized  by  them."  In  First  National 
Bank  v.  Northwestern  National  Bank,  152  HI.  296,  it  is 
held  (quoting  syllabus):  '*A  bank  indorsing  and  col- 
lecting a  check  warrants  the  genuineness  of  all  pre-exist- 
ing indorsements  thereon,  including  the  indorsements  of 
the  respective  payees  named  in  such  check,  and  is  an- 
swerable for  moneys  received  by  it  if  any  such  indorse- 
ments are  forgeries. ' ' 

In  the  case  of  Schaap  v.  State  National  Bank  of  Tex- 
arkana,  137  Ark.  251,  we  said :  **In  other  words,  the  true 
owner  of  a  check,  with  a  forged  or  unauthorized  indorse- 
ment, may  ratify  the  act  of  a  bank  in  receiving  it  in  that 
condition,  and  collecting  the  proceeds  or  paying  them 
out  without  authority,  and  yet  not  ratify  the  forged  or 
unauthorized  indorsement.  In  such  cases  the  bank  can 
not  avoid  liability  by  showing  that  its  conduct  was  gov- 
erned by  good  faith,  and  the  payee  is  entitled  to  recover 
unless  he  has  been  guilty  of  fraud  or  negligence  in  the 
matter.'^ 
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The  facts  of  this  record  show  that  the  appellee  was 
not  guilty  of  any  fraud ;  and  if  it  could  be  said  to  be  in 
the  least  negligent,  its  negligence  in  a  measure  was 
superinduced  by  the  indorsement  of  the  appellant,  which 
was  calculated  to  lull  the  appellee  into  a  sense  of  security 
in  reliance  upon  such  indorsement  and  thereby  lessen 
the  diligence  which  it  doubtless  otherwise  would  have  ex- 
ercised. It  follows  that  the  rulings  of  the  circuit  court 
are  in  all  things  correct,  and  its  judgment  is  therefore 
aflBrmed. 


Bebger  v.  Jonesbobo  Motor  Company. 
Opinion  delivered  May  23,  1921. 

1.  Contracts  —  construction  —  question  for  court. — ^Where  the 
terms  of  a  written  contract  are  unambiguous  in  the  light  of  the 
undisputed  evidence,  it  is  the  duty  of  the  court  to  construe  it. 

2.  Sales — construction. — Where  a  contract  for  the  purchase  of  an 
automobile  provided  that  the  car  was  sold  f.  o.  b.  at  the  city  of 
purchase,  the  written  contract  stipulating  that  in  case  the  car 
costs  the  seller  $100  more  the  buyer  will  pay  same,  and  there 
was  an  understanding  between  the  buyer  and  seller  that  if  there 
was  an  advance  of  $100  in  the  price  the  buyer  was  to  pay  it,  the 
parties  did  not  have  in  mind  that  there  might  be  an  increase  in 
cost  of  the  car  on  account  of  transportation  charges. 

Appeal  from  Craighead  Circuit  Court,  Jonesboro 
District ;  R.  H.  Dudley,  Judge ;  reversed. 

Sloan  £  Sloan,  for  appellant. 

1.  The  court  should  have  instructed  a  verdict  for 
appellant,  and  erred  in  submitting  the  case  to  a  jury,  as 
the  facts  are  undisputed.  It  is  clear  beyond  doubt  that  it 
was  the  intention  of  the  parties  to  charge  Berger  the  ad- 
ditional $100  only  in  the  event  that  the  manufacturer 
charged  the  Jonesboro  Motor  Company  that  amount  by 
reason  of  an  advance  in  price. 

2.  There  was  error  in  the  admission  of  evidence 
which  was  highly  prejudicial  to  appellant. 

3.  The  court  erred  in  refusing  to  give  instruction 
No.  1  asked  by  appellant  and  in  giving  No.  2  of  its  own 
motion.  The  verdict  is  totally  unsupported  by  any  tes- 
timony showing  the  value  of  the  car.    21  Ark.  488.    While 
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this  case  was  replevin,  yet  the  suit  was  in  effect  treated 
as  a  suit  upon  a  contract  to  decide  the  contract  price 
agreed  to  be  paid  for  the  car,  instead  of  determining  what 
was  the  actual  value  of  the  car,'  the  only  issue. 

La/mh  &  Frierson,  for  appellee. 

This  case  was  tried  by  both  parties  upon  the  sole 
question  of  whether  Berger  was  to  pay  $1,750  or  $1,650 
for  the  car.  An  appellate  court  will  not  permit  parties 
to  repudiate  the  theory  upon  which  a  trial  court  pro- 
ceeded and  insist  upon  a  different  theory  upon  appeal. 
The  theory  can  not  be  changed  on  appeal.  101  Ark.  95 ; 
108  Id.  490;  77  Id.  177;  64  Id.  253;  76.  305;  121  Id.  124; 
83  Id.  10;  95  Id.  593 ;  71  Id.  242 ;  74  Id.  88,  557 ;  78  Ark.  1 ; 
106  Id.  525.  Appellant  chose  his  own  ground  in  the  trial 
below,  and  it  is  too  late  now  for  him  to  contend  that  the 
trial  was  not  carried  out  strictly  and  technically  as  a  re- 
plevin suit.  All  the  pleadings,  evidence  and-  argument 
were  directed  to  the  one  controversy,  the  price  of  the  car, 
was  it  $1,750  or  $1,6501  A  shift  of  position  like  the  one 
claimed  can  not  be  allowed  on  appeal.  Verdicts  which 
are  responsive  to  the  issue  will  be  sustained,  although  not 
strictly  in  statutory  form.  103  Ark.  422;  123  Id.  261. 
See,  also,  96  Ark.  190;  32  Id.  612;  68  Id.  580;  50  Id.  506, 
94  Id.  548;  2  Bibb  178;  4  Dana  271;  1  Tex.  93;  22  Enc. 
PI.  &  Pr.  877. 

The  verdict  is  sufficiently  certain.  3  W.  Va.  37;  9 
W.  Va.  184;  47  Pa.  St.  376;  105  Mo.  411;  112  N.  Y.  364; 
15  Cyc.  166.  Where  the  only  issue  is  the  amount  due,  an 
assessment  of  the  value  of  the  property  is  not  necessary. 
Cobbey  on  Replevin  (2  ed.),  §  1065,  p.  601.  Appellant  on 
appeal  can  not  raise  the  issue  as  to  the  value  of  the  car, 
nor  as  to  the  form  of  the  verdict.  The  contract  is  unam- 
biguous. 143  Ark.  143.  Written  contracts  by  letter  are 
sustained  if  not  ambiguous.  81  Ark.  337.  The  construc- 
tion of  such  contracts  is  for  the  courts.  81  Ark.  337 ;  89 
Id.  368.  When  a  verdict  is  instructed  by  the  court,  this 
court  will  give  to  the  evidence  its  strongest  probative 
force  to  the  opposing  side.  103  Ark.  231;  76  Id.  520. 
Berger  admittedly  never  complied  with  his  contract.  Con- 
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sidering  this  then  as  strictly  a  replevin  suit,  appellee  is 
entitled  to  recover  the  car.  Berger  never  made  a  sufficient 
tender  of  compliance  with  his  contract.  He  is  in  default 
if  the  price  were  $1,650.  Appellant  willingly  submitted 
the  construction  of  the  contract  to  the  jury,  and  can  not 
complain  here  for  the  first  time.  Cobbey  on  Replevin 
(2  ed.),  §  1083, 

Wood,  J.  This  suit  was  instituted  by  the  appellee 
against  the  appellant  to  recover  the  possession  of  a  cer- 
tain automobile  which  is  described  in  the  complaint  and 
affidavit  for  replevin.  The  appellee  alleged  that  it  was 
the  owner  and  entitled  to  the  immediate  possession  of 
the  automobile.  The  complaint  and  the  affidavit  con- 
tained the  usual  allegations  in  replevin.  The  appellant 
answered,  denying  all  the  material  allegations  of  the  com- 
plaint, and  set  up  that  he  purchased  the  car  of  the  ap- 
pellee for  the  sum  of  $1,650 ;  that  he  made  tender  of  pay- 
ment as  contemplated  by  the  contract,  and  that  the  ap- 
pellee demanded  of  appellant  $100  in  excess  of  the  con- 
tract price;  that  it  was  the  understanding  that,  if  the 
Buick  Automobile  Company  raised  the  factory  price  of 
the  car  in  controversy  $100  before  the  same  could  be  de- 
livered to  the  appellant,  then  the  appellant  was  to  pay 
this  additional  sum,  but  the  appellant  alleged  that  the  ap- 
pellee procured  the  car  from  the  factory  at  the  market 
•price  existing  on  the  day  of  appellant's  purchase. 

J.  R.  Lane  testified  that  he  was  the  manager  of  the 
appellee  on  March  29,  1920.  He  exhibited  the  contract 
between  appellant  and  the  appellee  under  which  the  car 
was  purchased,  which  contained,  among  others,  the  fol- 
lowing provision:  '*In  case  this  car  costs  the  Jonesboro 
Motor  Company  $100  more,  J.  M.  Berger  will  pay  same.'' 
Witness  testified:  **We  signed  up  this  contract,  and  I 
told  him  that  it  would  cost  more  money ;  that  the  factory 
would  raise  the  price  the  first  of  April,  and  he  said  that 
would  be  all  right,  and  he  signed  up  the  contract  like  I 
wrote  it.  He  saw  me  write  this  (the  above  provision)  in 
the  contract."  Witness  further  testified  substantially 
that  the  above  provision  meant  in  case  the  car  cost  ap- 
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pellee  $100  more  to  get  the  car  to  Joneboro,  which  wit- 
ness said  it  did,  as  follows:  He  and  three  others  went 
to  Flint,  Michigan,  and  drove  the  cars  from  there  to 
Lima,  Ohio,  a  distance  of  two  hundred  miles,  and  wit- 
ness paid  the  expenses,  which  made  it  cost  appellee  more 
than  $100  to  get  the  car  to  Jonesboro.  Witness  had  in 
mind  in  entering  into  the  contract  two  prices — the  de- 
livered price  and  the  cost  to  witness.  The  delivered  price 
was  the  price  to  the  man  who  bought.  The  cost  provision 
in  the  contract  meant  that  the  delivered  price  would  have 
been  less  than  $1,700.  The  testimony  of  witness  showed 
that  the  appellant  had  complied  with  the  contract  ex- 
cept that  appellant  was  only  willing  to  pay  $1,650  for 
the  car  at  Jonesboro,  whereas  the  appellee  was  unwilling 
to  accept  less  than  $1,750. 

Another  witness  testified  that  he  heard  the  discus- 
sion between  Lane  and  the  appellant  at  the  time  of  the 
execution  of  the  contract  regarding  the  $100,  and  that 
the  agreement  between  them  was  that,  if  the  car  cost  the 
appellee  $100  more  than  the  factory  price,  appellant  was 
to  pay  that  additional  amount. 

The  appellant  testified  in  substance  that  the  provi- 
sion in  the  contract  above  quoted  meant  the  advanced 
price  of  the  car,  and  the  price  was  supposed  to  advance 
about  April  1.  Lane  told  appellant  that  there  would 
be  an  advance  at  that  time.  He  said  he  had  several  cars 
bought  at  the  old  price,  and,  if  this  car  cost  him  more 
money,  appellant  would  have  to  pay  it.  There  was  noth- 
ing said  at  the  time  the  deal  was  made  about  some  fel- 
lows being  sent  up  to  Flint  to  drive  the  car  back.  Wit- 
ness told  Lane  that  he  did  not  want  his  car  driven  at  all. 
Witness  wanted  the  car  shipped  from  the  factory  to 
Jonesboro.  When  the  car  arrived,  Lane  did  not  say  a 
word  with  reference  to  the  increase  in  the  factory  price. 
When  witness  went  to  settle  with  Lane,  Lane  said  wit- 
ness would  have  to  pay  him  $100  more.  Witness  asked 
Lane  if  it  cost  him  more,  and  he  said,  '*No;"  that  he  got 
it  at  the  old  price,  but  it  cost  him  $100  more  on  the  car 
to  get  it  to  Jonesboro,  and  he  was  charging  appellant 
that  much  more.    Witness  told  Lane  that  such  was  not 
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the  contract.    Witness  bought  the  car  f .  o.  b.  Jonesboro. 

The  above  are  substantially  the  facts  upon  which 
the  appellant  asked  the  court  to  instruct  the  jury  to  re- 
turn a  verdict  in  his  favor,  which  the  court  refused.  The 
court,  instead,  instructed  the  jury  in  effect  that,  if  the 
provision  in  the  contract  was  intended  by  the  parties 
to  cover  either  an  advance  in  the  cost  of  the  car  or  ex- 
pense incurred  by  the  appellee  in  procuring  and  deliver- 
ing the  car,  they  should  return  a  verdict  in  favor  of 
the  appellee  and  fix  the  value  of  the  car  at  $1,750.  On 
the  other  hand,  if  the  parties  intended  the  above  provi- 
sion to  cover  only  the  advance,  if  any,  in  the  price  of  the 
car,  then  the  jury  would  fix  the  value  of  the  car  at  $1,650. 
The  jury  returned  a  verdict  in  favor  of  the  appellee,  fix- 
ing the  value  of  the  car  at  $1,750,  and  judgment  was  ren- 
dered in  favor  of  appellee,  from  which  is  this  appeal. 

The  court  erred  in  refusing  to  instruct  the  jury  to 
return  a  verdict  in  favor  of  the  appellant.  The  undis- 
puted evidence  showed  that  the  price  of  the  automobile 
was  f.  o.  b.  Jonesboro;  that  it  was  the  custom  of  auto- 
mobile factories  to  quote  the  price  of  their  automobiles 
f.  o.  b.  city  of  purchase.  The  testimony  of  Lane,  the 
manager  of  the  appellee  at  Jonesboro,  as  well  as  the  tes- 
timony of  the  appellant,  shows  that  when  this  contract 
was  entered  into  the  parties  had  in  mind  that  there  would 
be  an  advance  in  the  factory  price  of  cars  about  the  first 
of  April.  This  was  clearly  the  meaning  of  Lane's  lan- 
guage when  he  said,  ''I  told  him  that  it  would  cost  more 
money — ^that  the  factory  would  raise  the  price  the  first 
of  April.''  Berger  also  said,  ** Russell  told  me  there 
would  be  an  advance  in  the  price  of  the  car  the  first  of 
April.  He  said  he  had  several  cars  bought  at  the  old 
price,  and,  if  this  car  cost  him  more  money,  I  would  have 
to  pay  it." 

When  the  provision  of  the  contract  quoted  is  con- 
strued in  the  light  of  this  undisputed  evidence  of  the 
intention  of  the  parties,  it  is  absolutely  unambiguous, 
and  the  court  erred  in  submitting  it  to  the  jury  for  con- 
struction, but  should  have  construed  it  to  mean  that  the 
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appellant  was  to  pay  an  additional  $100  to  the  contract 
price  of  $1,650,  in  case  the  factory  advanced  the  price 
to  the  appellee ;  that  is,  in  the  event  appellee  had  to  pay 
the  factory  $100  more,  then  the  appellant  should  pay  the 
advanced  price  to  the  extent  of  $100.  The  price  of  the  car 
was  fixed  f .  o.  b.  Jonesboro,  and  showed  that  the  parties 
did  not  have  in  mind  at  the  time  the  contract  was  en- 
tered into  that  there  might  be  any  increase  in  the  cost 
of  the  car  to  appellee  on  account  of  transportation 
charges.  The  provision  under  review  was  clearly  in- 
tended to  cover  the  advance  price  of  $100,  which  the  par- 
ties contemplated  at  the  time  the  appellee  might  have  to 
pay  the  factory.  It  was  not  intended  to  cover  any  ad- 
ditional cost  or  expense  that  appellee  might  have  to  in- 
cur in  order  to  deliver  the  car  f.  o.  b.  Jonesboro. 

**  Where  the  terms  of  a  written  contract  are  unam- 
biguous in  the  light  of  the  undisputed  evidence,  it  is  the 
duty  of  the  court  to  construe  it.'^  Capitol  Food  Co.  v. 
Mode  <&  Clayton,  112  Ark.  165;  Starnes  v.  Boyle,  101 
Ark.  469,  and  other  cases  cited  in  2  Crawford's  Digest, 
Contracts,  §  81. 

Now,  the  undisputed  evidence  shows  that  the  fac- 
tory price  of  the  car  in  controversy  at  the  time  of  its  pur- 
chase was  $1,595  with  war  tax  added.  The  factory  did 
not  advance  the  price,  and  the  undisputed  evidence  shows 
that  the  appellee  did  not  have  to  pay  $100  more  on  ac- 
count of  the  advance  in  factory  price  to  it.  On  the  con- 
trary. Lane  testified  that  the  car  cost  him  $1,650,  count- 
ing in  his  profit.  He  added  the  $100  because  it  cost  him 
more  than  that  to  get  it  to  Jonesboro.  For  the  error  in 
refusing  to  give  the  appellant's  instruction  No.  1,  the 
judgment  is  reversed  and  the  cause  is  dismissed. 
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G.  H.  Hammond  Company  v.  Joseph  MeboantHjE 
Company. 

Opinion  delivered  May  23,  1921. 

Principal  and  agent— apparent  authority  op  agent. — To  the  gen- 
eral rule  that  no  man  can  get  a  title  to  personal  property  from  a 
person  who  himself  has  no  title  to  it,  there  is  an  exception  where 
the  owner  has  conferred  upon  the  seller  the  apparent  right  of 
property  as  owner  or  for  disposal  as  his  agent. 

Appeal  from  Greene  Circuit  Court,  First  Division; 
R.  H.  Dudley,  Judge ;  affirmed. 

Z).  G,  Beauchamp,  for  appellant. 

1.  The  giving  of  instruction  6  was  prejudicial  error. 
It  was  abstract  and  not  based  upon  any  evidence.  There 
is  no  evidence  that  Perkins  sold  the  meat  to  defendant 
company  in  accordance  with  any  custom  of  the  trade  and 
usual  course  of  business  conducted  by  Perkins  or  others 
engaged  in  that  line  of  business  at  Paragould  and  shown 
to  plaintiff  company. 

The  instruction  is  erroneous  in  that  it  ignores  the 
powers  and  limitations  placed  upon  Perkins  by  the  plain- 
tiff company  under  the  contract. 

2.  Appellee  was  estopped.  Under  the  contract  Per- 
kins could  not  pass  a  good  title  to  defendant.  97  Ark. 
43-9 ;  33  Id.  465 ;  48  Id.  426 ;  82  Id.  367.  Any  statements 
made  by  Perkins  to  defendant  company,  or  any  acts  of 
Perkins  with  defendant  company  concerning  his  dealing 
could  not  bind  appellant.  All  such  statements  and  acts 
were  res  inter  alios  actae  as  to  appellant.    97  Ark.  43-49. 

3.  Instruction  No.  6  is  indefinite  and  uncertain. 
Taking  the  entire  record  and  all  the  evidence  in  the  case, 
there  is  no  theory  upon  which  can  be  based  an  instruction 
that  would  authorize  the  jury  to  find  for  the  defendant 
and  a  verdict  should  have  been  instructed  for  plaintiff. 
222  S.  W.  27-8.  The  former  appeal  settles  the  law  of  this 
case,  and  it  was  error  to  give  instruction  No.  6. 

4.  On  the  question  of  estoppel,  see  36  Ark.  96;  80 
Id.  404 ;  82  Id.  367 ;  97  Id.  43 ;  89  Id.  394 ;  Aim.  (^as.  1914  B 
984. 
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5.  On  question  of  innocent  purchaser,  see  42  Ark. 
373;  47  Id.  363;  48  Id.  160;  49  Id.  63;  54  Id.  305;  44  Id. 
210;  7  Pa.  Co.  Ct.  637;  32  111.  411;  167  Ala.  109;  3  Am. 
Dec.  740;  80  N.  C.  275;  56  Minn.  244;  53  W.  Va.  415. 

Huddleston,  Fuhr  &  Futrell,  for  appellee. 

The  question  is  not,  **What  was  the  authority  ac- 
tually given  to  Perkins?''  but  is,  '^^What  was  the  party 
dealing  with  Perkins  justified  in  believing?"  The  au- 
thority of  the  agent  must  depend,  so  far  as  it  involves  the 
rights  of  innocent  third  persons  who  have  relied  thereon, 
upofn  the  clmracter  bestowed  rather  than  the  instructions 
given.  The  principal  is  bound  to  third  persons,  acting  in 
ignorance  of  any  limitations,  by  the  apparent  authority 
given  and  not  by  the  express  authoritv.  5  Atl.  504 ;  75  HI. 
426;  56  Id.  23;  79  Mich,  516;  44  N.'w.  942.  Whatever 
attributes  properly  belong  to  the  chara/^ter  bestowed  will 
be  presumed  to  exist,  and  they  can  not  be  cut  oflf  by  pri- 
vate instructions  of  which  those  who  deal  with  the  agent 
are  ignorant.  Among  those  attributes  is  the  power  to  do 
all  that  is  usual  and  necessary  to  accomplish  the  object 
for  which  the  agency  was  created.    54  N.  W.  50. 

Parties  dealing  with  an  agent  have  a  right  to  pre- 
sume that  his  agency  is  general  and  not  limited.  33  Me. 
169 ;  78  Id.  160 ;  3  Atl.  Rep.  185.  The  presumption  is  that 
one  known  to  be  an  agent  is  acting  within  the  limits  or 
scope  of  his  authority.    79  Mich.  516;  44  N.  W.  942. 

The  customs  and  usages  of  business  are  silently 
adopted  in  to  the  contract.  Story  on  Bailments,  §  384. 
One  who  is  engaged  in  a  trade  or  business  is  bound  to 
know  its  usages  at  the  place  where  he  acts  and  is  pre- 
sumed to  have  contracted  with  reference  to  them.  13 
Wall.  363;  49  N.  Y.  464;  21  N.  E.  160;  46  N.  Y.  325. 

The  plea  of  the  contract  means  the  place  of  its  mak- 
ing unless  its  terms  indicate  another  place  of  perform- 
ance.   78  N.  W.  562. 

No  negligence  can  be  charged  to  appellee,  and  where, 
as  between  two  innocent  parties,  the  title  of  the  one  or 
the  other  must  be  lost  the  misfortune  must  rest  upon  the 
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one  who  designedly  or  by  negligence  has  placed  some 
third  person  in  such  apparent  control  of  the  title  as  to 
enable  him  to  perpetrate  a  fraud  upon  the  other,  if  that 
other  be  deprived  of  the  title.  42  Ark.  473.  See,  also, 
20  Wend.  278;  128  Axk.  600;  137  Id.  475;  48  Id.  147;  46 
Id.  210;  Story  on  Agency  (8  ed.),  §  127;  96  U.  S.  84. 
There  was  no  error  in  sending  the  case  to  the  jury,  and 
the  verdict  is  amply  supported  by  the  evidence. 

Wood,  J.  The  appellant,  a  corporation  of  the  State 
of  Michigan  and  doing  business  in  Arkansas,  entered 
into  a  contract  with  one  Ray  Perkins  of  Paragould,  Ark- 
ansas, the  material  parts  of  which  are  as  follows : 

The  appellant  appointed  Perkins  its  broker  for  the 
sale  of  certain  of  its  products  in  Paragould,  Arkansas. 
The  appellant  was  to  pay  Perkins  a  commission  for  his 
services.  Perkins  was  to  keep  an  account  of  goods  con- 
signed to  him  by  the  appellant  in  books  furnished  by  the 
latter,  which  were  subject  to  recall  and  inspection  by  the 
appellant  at  all  times.  Perkins  was  to  make  weekly  re- 
ports of  the  stock  on  hand  and  delivery  of  goods  on 
blanks  furnished  by  appellant.  Perkins  was  to  sell  the 
goods  on  behalf  of  appellant  and  on  terms  prescribed 
by  the  appellant.  Perkins  was  to  bill  no  goods  from 
consigned  stock  to  himself  under  any  circumstances. 
Perkins  was  to  bill  all  goods  on  blanks  furnished  by  the 
appellant  and  to  forward  a  duplicate  thereof  to  appel- 
lant on  the  day  the  goods  were  delivered.  He  was  to 
keep  the  receipts  for  goods  delivered  on  file  subject  to  the 
order  of  the  appellant.  He  was  not  to  handle  on  consign- 
ment any  packing  house  products  except  appellant's  with 
appellant's  consent.  Perkins  was  to  account  to  appel- 
lant for  all  weights  shipped.  He  was  to  keep  all  goods 
in  a  suitable  building  and  not  mingle  them  with  other 
merchandise  and  to  sell  and  handle  the  same  without 
expense  to  the  appellant  except  his  commission. 

This  action  was  brought  by  the  appellant  against 
the  appellee  to  recover  the  sum  of  $308.10.  The  appellant 
alleged  that  the  appellee  had  taken  possession  of  1,165 
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pounds  of  bacon  extras  which  belonged  to  the  appellant^ 
and  that  appellee  had  converted  the  same  to  its  own  use 
without  authority  of  appellant.  This  is  the  second  ap- 
peal in  this  case.  The  complaint  remained  the  same  on 
both  trials.  On  the  first  trial,  the  answer  to  the  complaint 
set  up  that  Perkins  was  in  the  employ  of  the  appellant 
as  a  factor  and  in  possession  of  its  products  with  full 
power  and  authority  to  sell,  deliver,  and  collect  for  ap- 
pellant's products,  either  in  his  own  name  or  in  the  name 
of  appellant;  that  appellee  purchased  the  meat  in  con- 
troversy from  Perkins  as  his  individual  property ;  that  he 
represented  to  the  appellee  that  it  was  his  property,  be- 
ing the  accumulation  of  what  was  known  as  ** overs,'' 
and  was  billed  out  to  the  appellee  as  the  individual  prop- 
erty of  Perkins  and  paid  for  by  the  appellee  as  such;  that 
the  appellee  in  purchasing  the  meat  from  Perkins  fol- 
lowed the  custom  and  course  of  trade  which  had  prevailed 
at  Paragould  for  many  years  and  was  well  known  to  the 
appellant;  that  the  appellee  believed  that  the  meat  was 
the  individual  property  of  Perkins  and  had  no  knowledge 
to  the  contrary. 

The  issue  as  thus  raised  on  the  first  trial  was  sent 
to  the  jury,  and  in  one  of  its  instructions  the  court  de- 
clared as  follows :  *  *  If  the  plaintiff  authorized  and  know- 
ingly permitted  its  factor,  Perkins,  to  sell  overs  or  any 
other  of  its  goods,  or  his  own  goods,  on  his  individual 
account  as  individual  owner  to  customers,  •  •  •  and  the 
defendant  at  the  time  believed  Perkins  to  be  the  true 
owner,  or  authorized  to  sell  in  his  own  name,  then  you 
will  find  for  the  defendant."  In  passing  on  this  instruc- 
tion, this  court  explained  the  difference  between  factor 
and  broker  as  follows:  **A  factor  may  buy  and  sell  in 
his  own  name,  and  he  has  the  goods  in  his  possession, 
while  a  broker  as  such  can  not  ordinarily  buy  or  sell  in 
his  own  name  and  has  no  possession  of  the  goods  sold." 

In  passing  on  the  facts  as  developed  at  the  former 
trial,  we  said :  **  Perkins  was  not  a  factor  or  conmiission 
gierchant;  ^d  Jiad  no  right  to  sell  the  produQts  of  the 
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plaintiff  in  his  own  name.  Therefore,  the  court  erred  in 
assuming  to  the  jury  that  Perkins  was  a  factor  and  in 
telling  the  jury  to  find  for  the  defendant  if  it  should  fur- 
ther find  that  the  plaintiff  authorized  or  knowingly  per- 
mitted its  factor,  Perkins,  to  sell  overs  or  any  of  its 
goods,  or  his  own  goods,  on  his  individual  account. ' '  For 
the  error  in  giving  the  above  instruction  the  court  re- 
versed the  judgment  and  remanded  the  cause  for  a  new 
trial. 

On  the  second  trial  the  appellee  filed  an  amended 
answer  in  which  it  alleged  that  Perkins  was  an  independ- 
ant  dealer  in  meat  products  in  Paragould,  Arkansas, 
and  was  conducting  his  individual  business  in  connection 
with  that  of  the  plaintiff;  that  he  combined  his  own  and 
the  plaintiff's  business  in  this  way  to  such  an  extent  that 
his  customers  could  not  tell  whether  they  were  dealing 
with  him  individually  or  as  the  agent  of  the  plaintiff; 
that  the  plaintiff  knew,  or  should  by  the  exercise  of  rea- 
sonable prudence  and  care  have  known,  that  Perkins  was 
conducting  his  own  individual  business  in  conjunction 
with  the  plaintiff's  business;  that  the  defendant,  acting 
in  good  faith  and  ignorant  of  plaintiff's  alleged  interest 
in  said  meat,  purchased  the  same  according  to  the  cus- 
tom of  trade  and  paid  Perkins  for  the  same,  honestly  and 
in  good  faith  believing  Perkins  to  be  the  true  owner 
thereof,  and  that  plaintiff  company  is,  therefore,  estopped 
from  now  claiming  payment  from  the  defendant. 

On  the  issue  thus  joined  at  the  last  trial,  the  presi- 
dent of  the  appellee  testified  substantially  as  follows :  He 
had  been  in  business  at  Paragould,  Arkansas,  for  about 
fifteen  years.  The  day  appellee  purchased  the  meat,  Per- 
kins came  in  and  said  he  had  some  meat  that  he  would 
sell  to  the  appellee  a  quarter  of  a  cent  under  the  market 
price.  Witness  purchased  it  of  him  and  paid  for  it.  He 
had  traded  with  Perkins  and  his  father  for  fifteen  years 
and  had  bought  meat  from  them  quite  a  number  of  times 
as  their  individual  property.  No  question  ever  came  up 
before,  and  nothing  had  happened  to  arouse  his  suspi- 
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cion  that  the  meat  was  not  Perkins'.  Witness  knew  that 
Perkins  was  the  broker  of  the  appellant  to  sell  its  meat 
products,  and  that  he  had  no  right  to  sell  appellant's 
goods  as  his  own  individual  goods,  but  he  did  not  sell 
the  meat  in  controversy  as  the  goods  of  appellant.  Wit- 
ness did  not  know  anything  about  the  contract  between 
Perkins  and  the  appellant.  Witness  knew  that  nobody 
had  a  right  to  sell  goods  belonging  to  some  one  else  with- 
out authority.  Witness  didn't  know  that  this  meat  was 
the  property  of  appellant.  Perkins  might  have  bought 
it  from  some  one  else  so  far  as  he  knew.  He  sup- 
posed that  the  goods  were  shipped  by  the  appellant  to 
Perkins.  Appellant  had  done  nothing  at  any  time  or  said 
anything  that  would  lead  witness  to  believe  that  the  goods 
were  purchased.  He  trusted  Perkins'  word  that  the 
goods  were  his.  The  products  that  the  appellee  bought 
from  Perkins  were  paid  for  for  sometimes  in  cash  and 
sometimes  by  check.  The  checks  were  made  payable 
sometimes  to  Perkins  and  sometimes  to  the  appellant. 
Witness  never  heard  any  kick  on  this.  Witness  bought 
the  goods  from  Perkins  and  not  from  the  Hammond 
Company.  When  he  bought  goods  from  Perkins  that 
were  billed  by  the  Hammond  Company,  he  paid  the  Ham- 
mond Company  for  them.  The  only  time  he  gave  Per- 
kins checks  in  his  own  name  was  when  he  owned  the  stuflf 
himself.  Witness  didn't  know  whether  the  appellant 
had  any  knowledge  or  information  of  the  individual 
transactions  he  had  with  Perkins  or  not. 

The  secretary  of  the  appellee  testified  that  he  had 
been  in  charge  of  the  office  and  book  affairs  of  the  appel- 
lee for  about  twenty  years.  During  this  time  appellee 
had  been  doing  business  with  Ray  Perkins  and  his  father. 
Witness  knew  nothing  about  the  contract  between  ap- 
pellant and  Perkins — ^made  no  inquiry  about  it.  Witness 
knew  that  the  appellee  bought  the  meat  in  question  from 
Ray  Perkins  individually  and  paid  for  it.  Witness 
had  nothing  to  put  him  on  inquiry  that  the  meat  did  not 
belong  to  Perkins.  He  would  not  have  bought  it  if  he 
had  known  it  was  Hammond's.    Witness  knew  that  Per- 
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kins  had  no  right  to  sell  Hammond  Company  meat  as 
his  own  and  in  his  own  name.  The  accounts  that  the  ap- 
pellee paid  Perkins  in  his  own  name  were  for  goods  that 
Perkins  claimed  were  his  own  and  sold  as  his  own.  Wit- 
ness didn't  remember  how  many  companies  Perkins 
might  have  represented.  No  question  ever  came  up  about 
the  purchase  of  meat.  He  did  not  know  whether  under 
the  contract  Perkins  had  the  right  to  sell  the  meat  in 
his  own  name — never  saw  the  contract.  Perkins  said  he 
was  selling  his  own  meat. 

Other  witnesses  testified  substantially  to  the  effect 
that  they  had  bought  packing  house  products  from 
Perkins  for  several  years.  One  witness  stated  that  he 
had  bought  meat  from  Perkins  in  the  name  of  the  Ham- 
mond Company.  Sometimes  Perkins  would  bill  it  out  to 
witness  in  his  individual  name  in  average  amounts  from 
$75  to  $700.  Witness  had  transactions  directly  with  the 
Hammond  Company.  They  would  often  send  him  a 
statement  for  comparison.  Perkins  always  protected 
witness  against  all  advances.  Witness  would  make  re- 
mittances to  Perkins.  All  checks  for  individual  pur- 
chases would  be  made  direct  to  him. 

Another  witness  stated  that  he  had  bought  quite  a 
large  quantity  from  Perkins — ^had  had  transactions  for 
the  Bertig  Brothers  with  Perkins  in  which  Perkins  sold 
Bertig  Brothers  meat  as  his  individual  property.  It  did 
not  occur  often,  and  no  question  was  raised  about  it. 

Another  witness  testified  that  for  thirteen  years  he 
had  bought  stuff  from  Perkins.  He  would  mail  checks 
to  both  Perkins  aad  the  appellant.  No  question  wajg  ever 
raised.  Toward  the  latter  part  of  his  business  witness 
thought  Perkins  was  selling  meat  on  a  commission,  but 
never  gave  it  any  thought.  Witness  had  bought  meat 
from  Perkins  as  his  own  product  and  would  usually  pay 
Perkins  individually  when  he  purchased  it  from  him  that 
way,  and  there  was  never  any  complaint  on  the  part  of 
the  appellant.  Witness  did  not  know  whether  they  ever 
knew  about  it  or  not. 
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Another  witness  stated  that  for  fifteen  years  he  had 
bought  meat  from  Perkins.  He  did  not  know  whether 
he  traded  with  them  as  individuals  or  as  the  agents  of 
the  Hammond  Company.  He  would  buy  stuff  from  them, 
and  they  would  send  around  and  collect  for  it,  and  he 
would  make  the  checks  payable  to  Perkins.  Witness 
'* thought  Ray  Perkins  was  the  whole  cheese— didn't 
know  any  difference. '^ 

Bay  Perkins  testified  for  the  appellee  to  the  effect 
that  he  dealt  in  meats  and  lards  on  his  own  account;  that 
he  sold  in  his  own  name  to  a  large  extent  to  appellee  and 
other  merchants  who  handled  the  goods  sold  by  him. 
These  merchants  were  his  customers  in  buying  his  in- 
dividual goods  and  also  the  Hammond  goods.  He  would 
sell  them  Hanunond  goods  as  Hammond's  agent  and 
sometimes  as  his  individual  goods  and  collect  for  them 
individually.  Customers  paid  sometimes  in  checks  to  the 
Hammond  Company  and  sometimes  to  witness  individ- 
ually. Witness  would  get  the  money  and  account  to  the 
Hammond  Company  for  their  part  of  it  and  keep  his 
part.  There  was  never  any  objection  by  the  appellant 
to  this  method  of  conducting  the  business.  Question 
never  arose.  Goods  billed  out  to  purchasers  along  the 
railroad  would  be  billed  in  the  Hammond  Company  name 
when  that  company  sold  the  goods.  If  Perkins  sold  the 
goods,  it  would  be  billed  out  in  Perkins'  name.  Perkins 
transacted  considerable  business  with  the  defendant  com- 
pany ;  sold  them  goods  as  his  individual  property.  Wit- 
ness never  had  any  understanding  with  the  Hammond 
Company  about  overs — ^no  written  contract.  He  was  in 
Chicago  talking  to  the  head  of  the  concern,  and  the  sub- 
ject of  shrinkage  came  up,  and  the  manager  told  witness 
that  he  would  be  satisfied  to  receive  the  weights  they 
shipped  Perkins,  and  in  any  case  where  it  would  happen 
to  be  one-half  of  one  per  cent,  less  than  they  shipped 
Perkins  it  would  be  all  right,  and  he  said,  ''If  anythincr 
else  occurs,  you  know  how  to  take  care  of  it,  I  guess." 
Witness  assumed  that  he  meant  if  the  meat  ran  over 
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witness  was  supposed  to  take  it,  and  he  did.  Witness 
would  accumulate  stock  of  his  own  in  this  way  with 
*' overs."  When  witness  considered  the  market  right,  he 
would  instruct  his  employee  to  weigh  up  one  or  two 
thousand  pounds  of  meat  and  put  it  over  on  witness' 
side  of  the  warehouse  and  go  to  his  book  and  charge  it 
to  Bertig  Brothers  at  the  best  market  price  on  that  day 
and  pay  the  money  on  that  invoice  and  remit  it  to  Chi- 
cago, and  report  the  sale  as  having  been  made  to  Bertig 
Brothers.  Witness  transacted  the  business  in  that  way 
because  appellant  company  would  not  allow  witness  to  bill 
anything  to  himself.  The  bills  that  were  billed  in  that  way 
were  never  presented  to  Bertig  Brothers — were  not  in- 
tended to  be.  Witness  paid  the  company  the  market 
price  for  the  stuflf  he  got. 

On  cross-examination  witness  stated,  among  other 
things,  that  the  contract  under  which  he  was  employed 
by  the  appellant  reflected  his  authority,  and  the  same  had 
not  been  changed.  Only  the  manager  of  plaintiff  said 
''occasionally  there  are  'overs,'  and  if  there  are  *  overs' 
you  know  what  to  do  with  them,"  and  witness  took  it  for 
granted  that  witness  might  appropriate  the  "overs"  to 
his  own  use.  The  meat  that  was  sold  to  the  defendant 
belonged,  to  the  Hammond  Company.  The  defendant 
wanted  bacon  extras.  Witness  didn't  have  it,  but  did 
have  dry  salt  extras,  and  he  told  his  employee  to  take  the 
dry  salt  extras  out  of  his  pile  and  take  and  put  them  in 
place  of  the  bacon  extras  and  take  the  bacon  extras  and 
deliver  them  to  the  defendant  company;  that  was  the 
only  claim  witness  had  to  the  meat  sold  the  defendant. 
The  Hammond  Company  was  never  advised  about  the 
transaction  and  was  never  paid  for  it.  The  meat  was 
delivered  to  the  defendant  in  the  original  packages  as 
received  from  the  Hammond  Company.  Witness  was  a 
merchandise  broker  and  a  manufacturer's  agent.  He 
handled  meat  and  lard  for  the  appellant  and  also  bought 
from  the  Hanmiond  Company  and  sold  it  on  his  own 
hook.    Witness  also  handled  oil  and  gasoline  and  sold 
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it  as  the  agent  of  the  company  who  owned  it.  Witness 
had  no  authority  to  buy  from  the  Hammond  Company  in 
his  own  name.  Appellant  had  no  information,  so  far  as 
witness  knew,  that  witness  was  handling  appellant's  goods 
in  his  own  name,  or  that  he  was  handling  the  goods  of  any 
one  else  in  his  own  name.  When  appellant's  auditors 
would  come  to  check  up  witness,  whatever  witness  owned 
himself  he  would  put  out  to  one  side  of  the  house  out  of 
the  way  and  take  some  lard  and  pack  it  around  in  vari- 
ous places,  and  hauled  some  to  the  oil  house  so  that  ap- 
pellant's auditor  couldn't  discover  it. 

Another  witness,  an  agent  in  the  employ  of  Perkins 
since  July  6,  1906,  testified  that  any  time  the  auditor 
came  to  audit  the  books  and  discovered  any  extra  stock 
he  would  be  told  that  that  was  sold  and  didn't  belong  to 
the  stock.  After  the  contract  between  Perkins  and  the 
appellant  was  executed  on  July  10,  1917,  up  to  May  7, 
1918,  if  Perkins  was  engaged  in  any  other  business  of 
any  kind  except  representing  the  plaintiff  and  an  oil  com- 
pany, it  was  so  slight  that  witness  could  not  remember 
it.  Witness  sometimes  made  collections  for  Perkins  in- 
cluding oil  and  other  things.  If  the  company  had  any 
knowledge  of  any  of  the  transactions,  witness  didn't  know 
it.  These  transactions  detailed  by  the  witness  did  not 
appear  on  the  record.  The  witness  further  testified, 
**Mr.  Taylor  told  us  to  sell  one  kind  of  meat  and  bill  it 
out  as  another  kind.  It  would  be  sold  as  the  company's 
meat." 

Witness  Taylor  testified  that  he  had  been  working 
for  the  appellant  company  for  about  fifteen  years.  He 
visited  Paragould  at  irregular  intervals  of  about  six 
weeks;  had  appellant's  business  at  Paragould  under  his 
immediate  control  as  inspector.  He  did  not  discover  that 
Perkins  was  buying  goods  on  his  own  account  or  selling 
theuL  During  all  the  time  he  never  f ojjnd  any  meat  or 
products  in  Perkins'  house  that  Perkins  claimed  as  his 
own.  He  had  no  information  that  Perkins  was  selling 
appellant's  goods  in  appellant's  name  and  collecting  for 
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them  in  his  own  name.  He  had  no  information  that  Per- 
kins was  billing  out  goods  and  not  delivering  them.  The 
company  had  no  information  of  any  of  these  things,  so 
far  as  witness  knew.  Witness  was  familiar  with  Per- 
kins' books,  and  in  examining  the  books  and  the  business 
nothing  ever  occurred,  nor  did  witness  ever  discover  any- 
thing, irregular.  Witness  never  made  a  complete  audit 
of  Perkins'  books.  If  there  were  any  discrepancies,  he 
checked  them  up. 

The  court  gave  instructions  correctly  defining  the 
issues  and  interpreting  the  contract  between  the  appel- 
•  lant  and  Perkins,  and  told  the  jury,  among  other  things, 
that  the  undisputed  evidence  showed  that  the  title  to  the 
meat  in  question  was  in  the  appellant  and  that  the  pos- 
session and  sale  of  it  by  Perkins  as  his  own  would  not 
give  the  appellee  good  title  to  it.  The  court  also  told 
the  jury  that  if  the  appellee  knew  that  Perkins  was  the 
agent  or  broker  of  the  appellant  when  it  bought  the  meat 
from  him  he  was  acting  as  such  in  the  sale  of  the 
meat,  they  should  find  for  the  appellant.  The  court  fur- 
ther instructed  the  jury  as  follows : 

*'But,  if  you  find  from  the  evidence  in  the  case  that 
the  plaintiff  by  its  manner  and  course  of  conduct  and 
dealings  with  its  agent,  Perkins,  and  through  him  with 
the  public;  and  plaintiff  by  its  own  voluntary  acts  or 
consent  gave  to,  or  knowingly  permitted,  said  Perkins  to 
sell  its  goods  as  his  own;  and,  if  you  further  find  from 
the  evidence  that  the  said  Perkins  sold  the  meat  in  ques- 
tion to  the  defendant  company  in  accordance  with  the 
custom  of  the  trade  and  usual  course  of  business  as  con- 
ducted by  Perkins,  or  others  engaged  in  that  line  of  busi- 
ness at  Paragould,  and  known  to  plaintiff  company ;  and 
if  you  further  find  from  the  evidence  that  the  defendant 
company,  acting  in  good  faith,  and  in  ignorance  of  the 
fact  that  plaintiff  owned  the  meat,  and  in  the  exercise 
of  such  care  as  an  ordinarily  prudent  person  would  use 
under  like  circumstances,  bought  the  meat  in  question, 
believing  it  to  be  the  property  of  said  Perkins,  then  you 
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will  find  for  the  defendant ;  but,  unless  you  do  so  find,  then 
you  will  find  for  the  plaintiff.'' 

The  appellant  duly  excepted  to  the  ruling  of  the 
court  in  giving  instruction  No.  6.  The  verdict  and  judg- 
ment were  in  favor  of  the  appellee.  The  appellant  seeks 
to  reverse  the  judgment,  and  concedes  that  the  only  ques- 
tion is  as  to  whether  or  not  the  court  erred  in  giving  in- 
struction No.  6. 

On  the  first  trial  the  issue  was  submitted  on  the 
theory  that  the  undisputed  evidence  showed  that  Per- 
kins was  the  factor  of  the  appellant.  This  court  held  on 
the  former  trial  that  the  trial  court  erred  in  instructing 
the  jury  that  Perkins  was  the  factor  of  the  appellant. 
On  the  last  trial,  as  shown  by  the  present  record,  the 
court  avoided  that  error,  and  the  cause  was  submitted 
upon  the  theory  that,  although  Perkins  was  the  broker  or 
agent  of  the  appellant  for  the  purpose  of  selling  its  meat 
products  at  Paragould,  yet,  if  the  appellant  by  its  con- 
duct knowingly  permitted  Perkins  to  sell  its  goods  claim- 
ing them  as  his  own  in  pursuance  of  a  custom  or  course 
of  dealing  which  he  had  established  at  Paragould  of 
which  appellant  had  knowledge,  and  the  appellee,  in 
good  faith  and  in  the  exercise  of  ordinary  care,  pur- 
chased the  meat  froni  Perkins  believeing  it  to  be  his 
property,  the  verdict  should  be  in  favor  of  the  appellee. 

The  testimony  speaks  for  itself,  and  we  are  convinced 
that  it  is  sufficient  to  have  warranted  the  court  in  pre- 
senting the  cause  to  the  jury  upon  the  theory  which  the 
court  did  in  its  instruction  No.  6.  The  testimony  is  vo- 
luminous, and  it  could  serve  no  useful  purpose  to  discuss 
it  in  detail.  After  a  careful  consideration  of  it,  we  have 
reached  the  conclusion  that  it  can  not  be  said  as  a  matter 
of  law  that  there  was  no  testimony  to  warrant  the  in- 
struction and  to  justify  the  verdict.  The  case  on  the 
facts  as  developed  at  the  last  trial  is  ruled  by  the  prin- 
ciple announced  by  this  court  in  Rogers  v.  Scott,  128  Ark. 
600-603,  as  follows:    **The  general  rule  is  that  no  man 
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can  get  a  title  to  personal  property  from  a  person  who 
himself  has  no  title  to  it.  There  are,  however,  certain 
exceptions  to  the  general  rule.  One  of  these  exceptions 
is  that  a  bona  fide  purchaser  will  be  protected  where  the 
owner  has  conferred  upon  the  seller  the  apparent  right 
of  property  as  owner,  or  for  disposal  as  his  agent.'' 
See,  also,  Andrews  v.  Cox,  42  Ark.  473-78;  Meyer,  Bern- 
nerman  <&  Co.  v.  Stone  &  Co.,  46  Ark.  210-214;  Jetton  v. 
Tobey,  62  Ark.  84;  Jarvis  v.  Pague,  137  Ark.  475-484. 

The  instruction  of  the  court  was  in  conformity  with 
the  doctrine  announced  in  the  above  cases,  and  there  was 
testimony  to  warrant  the  court  in  giving  it. 

The  judgment  is  therefore  affirmed. 


Meyer  v.  Board  of  Improvement  of  Paving  District 

No.  3. 

Opinion  delivered  May  23,  1921. 

1.  Municipal  corporations— attack  on  improvement  ordinances — 
LIMITATION. — ^After  expiration  of  the  80-day  period  for  attacking 
improvement  ordinances,  provided  by  Crawford  &  Moses'  Dig.,  § 
56G8,  third  persons  who  are  not  parties  to  actions  previously  in- 
stituted for  the  purpose  of  attacking  an  assessment  can  not  be- 
come party  plaintiffs  by  adopting  the  pleadings  of  the  original 
plaintiffs. 

2.  Municipal  corporations — ^estoppel  to  attack  validity  op  im- 
provement ORDINANCES. — Persons  who  signed  a  petition  for  crea- 
tion of  a  municipal  improvement  district  are  not,  by  signing  such 
petition,  estopped  to  question  the  validity  of  the  ordinances  creat- 
ing the  district  or  fixing  an  assessment  on  the  ground  that  the  law 
was  not  followed,  since  the  petitions  conferred  no  authority  be- 
yond the  statute. 

8.  Municipal  corporations— estoppel  op  property  owners. — 
Where  property  owners  know  that  the  commissioners  of  an  im- 
provement district  are  exceeding  their  authority,  they  may  by 
some  affirmative  act  estop  themselves  thereafter  from  question- 
ing the  legality  of  the  commissioners'  action. 

4.  Munictpal  corporation — boundaries  of  improvement  district. 
— ^The  boundaries  of  an  improvement  district  are  not  indefinite 
because  described  as  running  along  a  certain  street  to  the  place 
of  beginning,  though  another  street  intervenes  between  such  street 
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and  the  place  of  beginning,  where  the  line  between  the  end  of  the 
designated  street  and  the  place  of  beginning  is  a  straight  one,  as 
course  and  distance  yield  to  fixed  monuments  in  land  surveying. 

5.  Municipal  corporations — street  improvement — excessive  as- 
sessment.— Where  an  assessment  in  an  improvement  district  ex- 
ceeded the  20  per  cent,  limit  fixed  by  the  statute  (Crawford  & 
Moses'  Digest,  §  5666) ,  the  assessment  is  void,  though  the  assess- 
ment is  based  on  an  estimate  of  costs  which  includes  an  item  for 
unforeseen  expenses,  which  might  not  be  needed. 

6.  Municipal  corporations — street  improvement — assessment. — 
In  determining  the  benefits  from  street  improvements,  the  asses- 
sors should  take  into  consideration  the  peculiar  situation  of  each 
lot,  including  the  fact  that  some  of  the  lots  had  access  to  pave- 
ments already  constructed. 

7.  Municipal  corporations — street  improvement — allowance  for 
improvements. — Under  Crawford  &  Moses'  Dig.,  §  5672,  where 
property  owners  had  curbed  and  guttered  their  property,  and  such 
improvement  was  of  value  to  an  improvement  district  formed  to 
improve  the  street,  the  commissioners  of  the  district  should  allow 
the  value  of  such  improvement  as  a  set-off  against  their  assess- 
ments, 

8.  Municipal  corporations — assessment  op  BENEPrrs. — Property 
owners  in  an  improvement  district  can  not  object  that  the  as- 
sessed benefits  equal  the  cost  of  the  improvement. 

9.  Municipal  corporations — separate  improvement  districts. — 
Where  separate  improvement  districts  for  paving  and  guttering 
streets  were  attacked  on  the  ground  that  the  work  was  in  reality 
a  single  improvement,  and  that  the  estimated  cost  of  the  com- 
bined improvements  exceeded  the  statutory  20  per  cent,  limit,  the 
pnma  facie  presumption  that  the  improvements  are  separate,  aris- 
ing out  of  the  petition  of  the  property  owners  and  the  ordinances 
of  the  city  council,  is  not  overcome  by  proof  that  such  improve- 
ments are  ordinarily  constructed  as  a  single  improvement ;  it  be- 
ing necessary  to  show  that  it  would  be  impracticable  to  construct 
one  without  constructing  the  other. 

Appeal  from  Crawford  Chancery  Court ;  J.  V.  Bour- 
land,  Chancellor ;  reversed. 

Joseph  R,  Brown,  for  appellants. 

1.  The  petitioners  were  not  estopped  to  attack  the 
assessment.  2  Page  &  Jones  on  Taxation,  p.  1696;  35 
S.  W.  726 ;  115  Ark.  88 ;  70  Id.  451 ;  117  Id.  98.  The  court 
erred  in  ruling  that  estoppel  precluded  signers  of  either 
petition  in  the  creation  of  the  district  from  attacking  the 
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validity  of  either  petition.  A  petitioner  must  he  held  to 
intend  that  the  improvement  will  be  constructed  and  as- 
sessments levied  in  a  manner  provided  by  law. 

The  court's  attitude  in  suggesting  a  motion  to  make 
more  definite  and  certain  was  well  taken.  If  defendants 
were  at  a  loss  to  know  the  names  of  parties  plaintiff,  the 
motion  referred  to  would  have  disclosed  the  information. 
Authorities  need  not  be  cited  as  it  is  well  settled. 

2.  It  was  error  to  exclude  the  testimony  of  plain- 
tiff's expert  witness,  Foos,  as  a  question  of  fact  was  raised 
as  to  whether  or  not  the  two  districts  were  created  for 
the  purpose  of  making  one  improvement  and  therefore 
illegal  because  the  cost  exceeded  20  per  cent,  of  the  value 
of  the  property.  This  was  settled  in  75  N.  Y.  354,  which 
see.  Also  138  N.  W.  853.  135  Ark.  315  has  no  applica- 
tion. 

3.  The  court  erred  in  denying  plaintiff's  request  for 
a  perpetual  injunction  on  the  ground  that  it  was  admitted 
by  defendants  and  proved  that  the  cost  of  the  paving 
alone  within  the  district  was  estimated  at  $84,000  which 
was  more  than  20  per  cent,  of  the  value  of  the  property 
in  the  district  as  disclosed  by  the  last  county  assessment. 
Kirby's  Digest,  §5683. 

4.  The  court  erred  in  precluding  plaintiffs  from  in- 
troducing testimony  on  the  inequality,  unjustness,  unequi- 
tableness  and  discriminatory  nature  of  the  assessment, 
and  that  they  were  improperly  levied.  The  imputation 
of  fraud  on  part  of  the  assessors  was  not  requisite;  the 
issue  was  raised  whether  a  constitutional  right  had  been 
infringed,  and  plaintiffs  were  entitled  to  be  heard  on  the 
question. 

Starbird  (&  Starbird,  for  appellants. 

1.  The  assessments  are  illegal  and  void.  The  place 
of  commencement  is  indefinite  and  uncertain,  and  the 
cost  is  excessive.  Kirby's  Digest,  §  5683.  The  cost  ex- 
ceeds 20  per  cent,  of  the  value  of  property  in  the  district. 
115  Ark.  94 ;  86  Id.  21 ;  106  Id.  46. 
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An  assessment  which  does  not  take  into  consideration 
the  fact  that  the  paving  needs  of  property  is  fnmished 
or  partly  furnished  by  former  pavements  built  at  the  ex- 
pense of  the  property  by  former  improvement  districts 
is  not  valid.  The  benefits  accruing  to  the  property  in 
the  old  district  from  the  improvement  should  be  consid- 
ered in  determining  the  benefits  to  accrue  from  the  new 
improvement.  109  Ark.  90-7;  97  Id.  342-3.  The  asses- 
sors refused  to  consider  the  former  pavement,  and  the  as- 
sessment is  invalid  and  should  be  set  aside. 

2.  The  testimony  of  the  assessor  was  competent,  and 
it  was  error  to  exclude  it.    86  Ark.  21. 

3.  The  doctrine  of  estoppel  does  not  bar  appellants. 
They  are  not  estopped.  It  was  the  duty  of  those  who 
were  authorized  to  exercise  powers  which  might  find  the 
property  of  appellants  to  see  that  the  provisions  of  the 
statutes  under  which  they  were  acting  were  complied 
with.  59  Ark.  344-361.  The  boundaries  of  the  districts 
are  uncertain,  and  the  commissioners  have  assessed  more 
than  20  per  cent,  of  the  value  of  the  property  in  the  dis- 
trict, and  the  assessment  of  benefits  is  invalid. 

E,  L.  Matlock,  for  appellees. 

1.  There  was  no  error  in  refusing  to  admit  the  evi- 
dence offered  or  tendered.  C.  &  M.  Digest,  §  5672.  The 
assessor's  evidence  as  tendered  was  not  sufficient,  if  ad- 
missible at  all.  The  assessments  were  not  excessive,  and 
the  evidence  fails  to  show  that  they  were  not  fair,  equal 
and  just.  80  Ark.  462 ;  81  Id.  80 ;  84  Id.  527 ;  93  Id.  563 : 
98  Id.  5^3;  99  Id.  508. 

4.  The  tender  of  evidence  was  objectionable  for  two 
reasons.  (1)  It  was  not  shown  by  the  witness  Foos  that 
he  had  ever  seen  the  plans  of  two  improvement  districts 
or  the  estimates  of  cost  of  same,  and  he  was  not  qualified 
as  an  expert.  132  Ark.  511.  (2)  Appellants  proposed  to 
prove  merely  a  conclusion  of  law. 

5.  There  was  another  failure  of  proof  on  part  of 
appellants  to  sustain  their  allegations  in  the  complaints. 
It  was  not  error  to  admit  the  new  parties  as  plaintiffs. 
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C.  &  M.  Digest,  §  5668.  This  statute  has  been  sustained 
by  a  long  line  of  our  own  decisions,  too  numerous  to  cite. 
A  legal  proceeding  is  not  begun  when  a  party  empowers 
an  attorney  to  appear  and  act  for  him,  but  when  the  at- 
torney in  pursuance  of  authority  does  appear  and  act. 
45  Atl.  Eep.  735.  It  was  error  to  permit  new  parties 
plaintiff  to  be  made. 

6.  The  proof  utterly  fails  to  overcome  the  presump- 
tion that  the  improvement  board  will  do  its  duty  and  obey 
the  statute  and  hold  the  cost  within  the  statutory  limit. 
Appellants  have  utterly  failed  to  prove  their  case. 

7.  Appellants  are  estopped  by  signing  the  petitions. 
115  Ark.  88. 

Smfth,  J.  On  September  9,  1919,  an  ordinance  was 
passed  by  the  council  of  the  city  of  Van  Buren  creating 
Paving  District  No.  3  for  the  purpose  of  paving  certain 
streets  therein  designated.  On  the  same  day  the  council 
passed  an  ordinance  creating  Curb  and  Gutter  District 
No.  1,  for  the  purpose  of  curbing,  guttering,  and  drain- 
ing the  streets  which  were  to  be  paved  by  Paving  Dis- 
trict No.  3. 

Within  the  time  limited  by  law  J.  L.  Rea,  J.  H.  But- 
ler and  H.  F.  Meyer,  filed  suits  attacking  the  two  dis- 
tricts on  numerous  grounds.  About  the  same  time  M.  L. 
Garrett  and  W.  J.  Martin  filed  suits  for  the  same  pur- 
pose. All  these  plaintiffs  had  signed  the  petitions  for 
both  improvements.  The  causes  were  consolidated  and 
tried  together,  and  from  a  decree  dismissing  these  suits 
for  want  of  equity  is  this  appeal. 

The  districts  are  attacked  on  the  following  grounds : 

(1)  That  the  boundaries  of  the  districts  have  not 
been  designated  with  the  certainty  required  by  statute. 

(2)  That  the  commissioners  of  the  district  and  the 
city  council  have  assessed  and  levied  more  than  twenty 
per  centum  of  the  value  of  the  real  estate  according  to 
the  last  county  assessment. 

(3)  That  the  assessors  specifically  refused  to  con- 
sider the  present  condition  of  appellants'  lands  in  the 
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districts  by  reason  of  their  paving  needs  being  wholly 
or  partly  supplied  by  public  and  private  pavements  and 
improvements  already  built. 

(4)  The  fact  that  the  assessments  are  an  expense 
spread  upon  the  districts,  and  are  not  special  benefits 
enjoyed  by  appellants'  lands  fairly  assessed  against 
them. 

(5)  That  the  improvements  proposed  as  separate 
improvements  constitute  in  fact  a  single  improvement, 
the  cost  of  which  very  largely  exceeds  twenty  per  cent, 
of  the  value  of  the  real  estate  lying  in  the  district. 

In  answer  to  these  objections,  it  is  first  contended 
on  behalf  of  the  districts  that  the  plaintiffs  are  estopped 
to  raise  these  questions,  for  the  reason  that  they  had 
signed  the  petitions  for  the  creation  of  the  districts. 
The  court  below  appeared  to  have  had  this  view,  and 
permitted  other  property  owners  who  had  not  signed  the 
petitions  to  become  parties  plaintiff  to  the  suits,  and  the 
trial  proceeded  in  the  name  of  these  new  parties  to  a 
final  decree. 

We  think  the  court  should  not  have  permitted  the 
new  parties  to  be  made  plaintiffs.  Several  months  had 
then  expired  since  the  publication  of  the  notices  of  the 
ordinances  creating  the  districts;  and  the  effect  of  the 
court's  action  was  to  permit  these  persons,  by  adopting 
the  pleadings  of  the  persons  whose  names  are  set  out 
above,  to  prosecute  litigation  which  the  statute  required 
them  to  begin  within  thirty  days. 

Section  5668,  C  &  M.  Digest,  prescribes  the  period 
of  limitation  for  the  institution  of  suits  to  test  the  valid- 
ity of  these  ordinances,  and  is  as  follows : 

**  Section  5668.  Within  thirty  days  after  the  pas- 
sage of  the  ordinance  mentioned  above,  the  recorder  or 
city  clerk  shall  publish  a  copy  of  it  in  some  newspaper 
published  in  such  town  or  city  for  one  time.  And  all 
persons  who  shall  fail  to  be^n  legal  proceedings  within 
thirty  days  after  such  publication  for  the  purpose  of 
correcting  or  invalidating  such  assessment  shall  be  for- 
ever barred  and  precluded.^' 
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We  think,  however,  the  court  was  in  error  in  dismiss- 
ing the  plaintiffs'  complaint  because  they  had  signed  the 
petitions  for  the  districts.  The  petitioners,  in  signing 
the  petitions,  consented  only  that  the  law  be  followed, 
and  the  petitions  themselves  conferred  no  authority  be- 
yond the  statute.  Rayder  v.  Warrick,  133  Ark.  491; 
Nunes  v.  Coyle,  148  Ark.  365. 

Of  course,  where  property  owners  know  that  the 
commissioners  have  exceeded  their  authority,  they  may 
do  some  affirmative  act  which  will  estop  them  from  there- 
after questioning  the  legality  of  the  commissioners'  ac- 
tion, as  was  done  in  the  case  of  Hamwell  v.  White,  115 
Ark.  88.  But  these  plaintiffs  took  no  such  action.  They 
merely  petitioned  in  conformity  with  the  statute  for  the 
creation  of  the  districts. 

We  think  the  boundaries  of  the  districts  were  suffi- 
ciently described.  The  objection  to  the  boundary  is  that, 
after  reaching  Bois  D'Arc  Street,  the  boundary  is  de- 
scribed as  thence  northwesterly  along  Bois  D'Arc  Street 
to  the  place  of  beginning.  Bois  D'Arc  Street  does  not 
extend  to  the  place  of  beginning.  Second  Street  inter- 
venes between  the  end  of  Bois  D'Arc  Street  and  Main 
Street,  the  place  of  beginning,  and  the  distance  is  three 
blocks.  But  Second  Street  is  an  extension  of  Bois  D'Arc 
Street.  A  line  to  the  point  of  beginning  from  Bois  D'Arc 
Street  is  a  straight  one,  and  this  part  of  the  boundary 
line — a  line  between  two  fixed  points — is,  therefore,  defi- 
nite and  certain,  as  both  course  and  distance  yield  to 
fixed  monuments  in  land  surveying.  Johnson  v.  Hamlen, 
post  p.  634;  Doe  v.  Porter,  3  Ark.  18;  Harrell  v.  Hill,  19 
Ark.  102;  Brown  v.  Hardin,  21  Ark.  324;  Chapman  & 
Dewey  Lhr,  Co,  v.  Levee  Dist.,  100  Ark.  94;  Scott  v.  Dun- 
kel  Box  £  Lhr.  Co.,  106  Ark.  83 ;  Paschal  v.  Swepston,  120 
Ark.  230. 

We  think  the  second  objection  is  well  taken,  in  so  far 
as  it  applies  to  Paving  District  No.  3.  The  valuation  of 
the  real  estate  in  the  district  as  shown  by  the  last  county 
assessment  was  $418,420.    The  twenty  per  cent,  limita- 
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tion  fixed  by  statute  would  limit  the  cost  of  any  improve- 
ment in  that  district  to  $83,684.  The  estimated  cost  of 
the  paving  is,  we  think,  $84,000,  which  is,  of  course,  in 
excess  of  the  twenty  per  cent. 

On  behalf  of  the  district  it  is  insisted  that  the  esti- 
mated cost  of  the  improvement  is  only  $78,000.  The  con- 
troversy about  the  estimated  cost  arises  over  an  item  of 
$6,764  which  is  designated  as  ** unforeseen''  in  the  report 
of  the  board  of  commissioners  of  Paving  District  No.  3 
which  was  filed  in  open  council  meeting  March  1,  1920. 
The  court  below  excluded  this  item  of  $6,764  in  deter- 
mining the  estimated  cost;  and  that  action  is  defended 
on  the  ground  that  no  showing  is  made  that  its  expendi- 
ture will  be  necessary  to  complete  the  improvement,  and 
that  the  cost  of  the  known  and  necessary  expenditures  is 
only  $77,236.  Such,  however,  is  not  the  case.  The  ex- 
penditure of  this  item  of  $6,764  is  suflSciently  probable  to 
cause  its  insertion  in  the  estimate  of  cost  contained  in 
the  commissioners'  report  to  the  council,  and  the  ordi- 
nance creating  the  paving  district,  which  was  passed 
April  12, 1920,  contains  a  recital  that  **the  estimated  cost 
of  said  improvement  is  $125,000."  While  this  last  named 
sum  appears  to  include  interest — a  thing  permitted  by 
the  statute — it  appears  also  to  include  the  estimated  con- 
struction cost  of  $84,000. 

We  think  the  third  objection  is  also  well  taken.  It 
was  shown  that,  before  the  organization  of  Paving  Dis- 
trict No.  3,  lots  in  this  district  3  belonging  to  certain  of 
the  plaintiflfs  herein,  fronting  on  Main  Street,  had  been 
paved  and  curbed  upon  that  front  at  great  expense,  and 
that  such  paving  and  curbing  was  in  good  repair,  and 
was  in  daily  use,  and  was  sufficient  for  the  needs  of  all 
the  property  so  fronting  on  Main  Street.  But  the  asses- 
sors, in  making  the  assessment,  refused  to  take  into  con- 
sideration the  condition  of  said  property  by  reason  of 
said  former  pavement  which  had  been  built  by  Paving 
District  No.  1  and  that  certain  other  plaintiflfs  had,  pri- 
vately and  at  their  own  expense,  paved  portions  of  their 
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own  property  and  had  built  curbs  and  gutters;  and  the 
assessors  had  also  refused  to  take  that  paving  and  curb- 
ing and  guttering  into  account  in  assessing  the  better- 
ments. 

These  improvements  should  have  been  taken  into 
account.  In  assessing  benefits  to  accrue  to  property  by 
reason  of  an  improvement,  it  is  the  duty  of  the  assessors 
to  take  into  consideration  the  peculiar  situation  of  each 
and  every  piece  of  property  to  be  assessed. 

It  is  true  District  No.  3  did  not  propose  to  repave 
streets  which  an  older  district  had  paved ;  but  this  older 
district  had  paved  streets  on  which  lots  in  District  No. 
3  fronted,  and  it  would  have  been  proper,  therefore,  to 
consider  that  the  lots  which  would  be  in  two  districts  had 
access  to  pavements  already  constructed  in  determining 
what  additional  enhancement  in  value  would  result  from 
the  construction  of  other  pavements.  This,  of  course,  is 
a  question  of  fact,  and  we  do  not  undertake  to  say  what 
finding  the  commissioners  should  have  made.  We  only 
hold  that  those  conditions  should  have  been  taken  into 
account  in  determining  what  betterment  would  result 
from  the  construction  of  the  proposed  improvements. 

Section  5672,  C.  &  M.  Digest,  applicable  to  this 
phase  of  the  case,  reads  as  follows:  ** Section  5672.  If 
in  the  construction  of  sidewalks  or  making  other  im- 
provements any  owner  of  taxable  property  in  the  dis- 
trict shall  be  found  to  have  improved  his  own  property 
in  such  manner  that  his  improvement  may  be  profitably 
made  a  part  of  the  general  improvement  of  the  kind  in 
the  district,  being  also  as  good  as  that  required  by  the 
system  determined  upon  by  said  board,  the  board  of  im- 
provement shall  appraise  the  value  of  the  improvement 
made  by  the  owner,  and  shall  allow  its  value  as  a  set-oflf 
against  the  assessments  against  his  property.  And,  in 
case  the  owner  who  has  made  such  improvements  shall 
be  found  to  have  failed  to  come  up  to  the  roquired  stand- 
ard, the  board  may  allow  him  the  value  of  the  materials 
thereof,  so  far  as  the  same  may  be  profitably  used  in 
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perfecting  the  system  aforesaid,  as  a  set-off  against  his 
property  thus  improved.  In  such  cases  the  board  shall 
issue  to  the  owner  a  certificate  showing  the  amount  of  set- 
off allowed,  which  certificate  shall  be  received  by  the 
collector  in  Ueu  of  money  for  the  amount  named  therein 
charged  against  said  property." 

The  commissioners  should  have  taken  into  account 
the  contention  of  the  property  owners  in  regard  to  their 
curbing  and  guttering.  Their  curbs  and  gutters  might, 
or  might  not,  have  possessed  value  as  defined  in  section 
5672,  C.  &  M.  Digest,  supra,  iBut  the  property  owners' 
contention  in  this  respect  should  have  received  sufficient 
attention  at  the  hands  of  the  commissioners  for  them  to 
have  determined  that  fact.  The  assessment  of  better- 
ments by  the  assessors  is  not  influenced  by  the  value  to 
the  district  of  the  curbing  and  guttering;  but,  when  the 
curbs  and  gutters  have  value  to  the  district,  that  value 
should  be  ascertained  by  the  commissioners  as  provided 
in  section  5672,  C.  &  M.  Digest,  and  certificates  issued  by 
the  commissioners  showing  what  that  value  is,  to  the  end 
that  the  certificate  may  be  paid  to  **the  collector  in  lieu 
of  money  for  the  amount  named  therein  charged  against 
said  property." 

We  do  not  think  the  fourth  objection  is  well  taken. 
It  does  appear  that  the  betterments  assessed  exactly 
equal  the  total  estimated  cost.  No  attempt  was  made  to 
show  that  the  assessment  was  otherwise  improper  than 
the  failure  of  the  assessors  to  take  into  account  certain 
existing  improvements,  which  failure  we  have  already 
discussed.  It  is  not  shown  that  excessive  betterments 
have  been  assessed.  The  showing  is  that  total  estimated 
betterments  equal  total  estimated  cost.  This,  of  itself, 
is  not  a  fatal  defect.  The  cost  of  the  improvement  can, 
of  course,  never  exceed  the  betterments.  But  where  the 
betterments  are  fairly  and  uniformly  determined,  and 
that  finding  is  not  the  result  of  a  purpose  to  raise  suf- 
ficient revenue  to  construct  the  improvement,  whether 
the  betterments  equal  the  cost  of  the  improvement  or 
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not,  there  is  no  legal  or  constitutional  requirement  that 
the  full  betterment  be  assessed.  No  betterment  can  be 
assessed  unless  an  honest  and  impartial  finding  is  made 
that  an  enhancement  of  valuG  results  from  the  proposed 
improvement,  and  the  amount  of  this  betterment  can  never 
exceed  the  estimated  enhancement  in  value  resulting  from 
the  improvement.  But,  if,  acting  honestly  and  impartially, 
the  assessing  ofl5cers  conclude  the  betterment  will  exceed 
cost,  and  they  decide  to  proportionately  reduce  their  esti- 
mate of  betterments,  so  that  the  total  betterments  as- 
sessed shall  not  exceed  the  known  estimate  of  cost,  we 
think  they  have  not  transcended  their  authority,  nor  have 
they  acted  in  contravention  of  the  Constitution  or  the 
statutes  of  the  State. 

We  think  the  court  did  not  err  in  the  ruling  made 
excluding  the  testimony  of  a  witness  named  Foos  in  re- 
gard to  the  identity  of  the  improvements.  In  the  case 
of  Bottrell  v.  Hollipeter,  135  Ark.  315,  we  said:  '*The 
petition  ^f  the  property  owners  for,  and  the  ordinance 
pursuant  thereto  creating,  the  two  districts  are  at  least 
prima  facie  evidence  that  the  petitioners  and  the  town 
council  considered  that  the  improvements  provided  for 
did  not  constitute  a  *  single'  improvement,  as  designated 
in  the  statute.  The  facts  stated  in  the  answer  and  admit- 
ted by  the  demurrer  of  appellant  to  be  true  show  that 
they  were  not  essentially  one  improvement."  The  wit- 
ness was  a  contractor,  and  had  never  seen  the  plans  for 
the  proposed  improvement.  He  would  have  testified — 
had  he  been  permitted  to  do  so — that  such  improvements 
were  considered  by  the  engineering  profession  as  con- 
stituting a  single  improvement.  He  did  not  offer  to  tes- 
tify, however,  that  the  improvement  could  not  be  sepa- 
rately and  successfully  constructed.  He  would  have  tes- 
tified that  they  were  usually  constructed  together,  and, 
therefore,  regarded  by  the  engineering  profession  as  a 
single  improvement.  But  that  testimony  would  not  have 
shown  that  they  were  essentially  one  improvement. 

To  overcome  the  prima  facie  presumption  arising 
out  of  the  petition  of  the  property  owners  and  the  ordi- 
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nance  of  the  council,  something  more  is  required  than  a 
mere  showing  that  paving  and  curbing  and  guttering  are 
ordinarily  constructed  as  a  single  improvement. 

The  presumption  would  not  be  overcome  unless  there 
was  an  aflSrmative  showing  that  it  was  not  practicable 
to  construct  one  without  constructing  the  other,  or  the 
showing  made  that  one  might  not  be  first  constructed  as 
a  complete  improvement  and  the  other  subsequently  con- 
structed as  another  separate  and  complete  improvement. 

There  are  cases  cited  in  appellants'  brief  which  hold 
that  the  question  of  the  identity  of  these  improvements 
is  judicial,  and  not  one  of  fact.  But  this  court  held  oth- 
erwise in  the  case  of  Bottrell  v.  Hollipeter,  supra;  and  we 
now  hold  that  the  testimony  excluded  by  the  court  was 
not  suflScient  to  overcome  the  prima  facie  presumption 
arising  out  of  the  enactment  of  the  ordinances  creating 
the  districts. 

Other  objections  to  the  districts  are  urged  in  the 
briefs ;  but  they  are  questions  which  we  think  (Jo  not  re- 
quire discussion  here.  These  were  certain  questions  of 
fact  in  regard  to  the  assessed  values  of  property  within 
the  districts ;  and  it  does  not  appear  that  the  finding  of 
the  court  thereon  was  clearly  against  the  preponderance 
of  the  evidence. 

Decree  reversed  and  cause  remanded. 


Johnson  v.  Hamlen. 
Opinion  delivered  May  23,  1921. 

Municipal  corporations — improvement  districts — separate  im- 
provements.— ^Where  plaintiff  alleged  that  two  separate  improve- 
ment districts  had  been  created  to  pave  certain  streets,  and  to 
grade,  drain,  curb  and  gutter  the  same  streets,  the  two  districts 
having  the  same  boundaries,  it  was  not  error  to  overrule  a  demur- 
rer to  the  answer  of  the  commissioners  of  the  two  districts  aUeg- 
ing  that  the  two  improvements  were  distinct,  that  either  improve- 
ment could  be  done  without  the  other,  and  that  the  cost  of  neither 
district  would  exceed  20  per  cent,  of  the  assessed  value  of  the 
lands  in  the  district. 
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2.  Municipal  corporations— improvement  districts — boundaries. 
A  mistake  in  the  last  call  in  the  description  of  the  boundaries  of 
an  improvement  district,  in  publication  of  the  ordinances  creating 
the  district,  reading  "firty-one  degrees  west,"  where  it  should 
have  read  "forty-one  degrees  west,"  was  immaterial  where  the 
call  was  from  one  known  point  to  another  known  point,  and  a 
line  drawn  between  these  points  completed  the  boundary. 

Appeal  from  Pulaski  Chancery  Court;  J.  E.  Mar- 
tinecm,  Chancellor;  aflftrmed. 

S.  L.  White,  for  appellants. 

The  two  districts  constitute  only  a  single  district, 
and  the  double  assessment  is  in  direct  violation  of  the 
law  and  void.  The  boundaries  of  the  two  districts  are 
coterminous  and  identical.  105  Ark.  65.  The  improve- 
ment district  undeii;aken  exceeds  the  20  per  cent,  cost  and 
is  invaUd.  C.  &  M.  Digest,  §  5666;  135  Ark.  315;  115  Id. 
95.  The  grading,  curbing,  guttering  and  paving  are  for 
one  improvement  district,  and  there  is  no  authority  under 
our  law  for  splitting  the  district  into  two  districts,  and 
district  275  is  void  because  there  was  not  a  real  copy  of 
the  ordinance  published  as  required  by  law. 

Wallace  TouTnsend,  for  appellees. 

1.  The  case  presented  here  is  identical  and  settled 
by  135  Ark.  315. 

2.  District  No.  275  is  not  void  because  of  a  misprint 
in  the  publication  of  the  ordinance.  104  Ark.  298.  Any 
mistake  was  cured  by  a  perfect  description  in  another 
part  of  the  ordinance.  Bead  as  a  whole,  there  is  no  rea- 
sonable doubt  as  to  the  property  included  in  the  district. 
The  errors  are  merely  typographical  and  do  not  confuse 
or  mislead  any  one  and  can  not  be  regarded  as  material. 
The  publication  fully  complies  with  the  object  of  such 
publication  and  enables  property  owners  to  ascertain 
what  property  is  included  in  the  district  and  is  void. 

Smith,  J.  The  complaint  in  this  cause  contained  the 
following  allegations:  That  appellees  constituted  the 
board  of  improvement  for  Street  Improvement  Districts 
Nos,  274  and  275  of  Little  Rock;  and  that  appellants, 
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who  were  the  plaintiflfs  below,  are  owners  of  real  prop- 
erty within  the  boundaries  of  each  of  said  districts.  That 
said  district  No.  274  was  created  for  the  purpose  of  grad- 
ing, draining,  curbing  and  guttering  certain  streets,  more 
particularly  described  in  the  ordinance  creating  same. 
That  district  No.  275  was  established  on  the  same  day 
for  the  purpose  of  paving  the  same  streets.  That  the 
petitions  for  the  two  districts  were  circulated  at  the  same 
time,  were  signed  by  the  same  petitioners,  and  were  a 
part  of  the  same  movement  for  the  improvement.  That 
the  boundaries  of  the  districts  were  identical  and  coter- 
minous, and  that  the  streets  to  be  graded,  drained,  curbed 
and  guttered  in  district  274  were  the  identical  streets  to 
be  paved  in  district  275,  and  that  both  districts  were 
created  for  but  one  improvement,  the  grading,  etc.,  being 
a  portion  of  the  street  and  an  essential  part  of  the  pav- 
ing; that  the  paving  could  not  be  done  except  without  the 
grading,  draining,  curbing  and  guttering;  that  the  or- 
ganization of  the  two  districts  for  the  one  improvement 
was  in  violation  of  the  law ;  that  the  cost  of  the  improve- 
ment would  be  in  excess  of  twenty  per  cent,  of  the  value 
of  the  real  estate  within  the  boundaries  of  the  district. 

It  was  further  alleged  that  the  ordinance  creating 
district  275,  as  passed  by  the  city  council,  correctly  de- 
scribed a  portion  of  the  district  as  **  thence  north  forty- 
one  degrees  west  fifty  feet  to  point  of  beginning,"  but  in 
the  publication  of  the  ordinance  in  the  newspaper  said 
portion  of  the  district  is  erroneously  described  in  the 
preamble  to  section  1  as  **  thence  north  north  firty-on^^ 
degrees  west  fifty  feet  to  point  of  beginning,''  and  was 
erroneously  described  in  section  1  of  the  ordinance  as 
*' thence  north  forty-one  degrees  west  fifty  feet  to  point 
of  beginning." 

The  complaint  further  alleged  that  the  law  required 
the  city  clerk  to  publish  the  ordinance  in  some  newspaper 
within  twenty  days ;  but  the  notice  published  was  no  no- 
tice, as  one  could  not  ascertain  the  boundaries  of  the  dis- 
trict on  account  of  the  error  in  description  set  out  above. 
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The  commissioners  answered,  and  denied  that  the 
improvements  contemplated  were  in  their  nature  essen- 
tially a  single  improvement.  They  alleged  that  the 
streets  could  be  graded,  drained,  curbed  and  guttered, 
and  it  would  be  one  complete  improvement.  That  the 
second  district  provided  for  the  paving,  which  was  in 
itself  a  complete  improvement ;  and  that  either  improve- 
ment could  be  done  without  the  other,  and  that  the  cost 
of  neither  district  would  exceed  twenty  per  cent,  of  the 
value  of  the  land  in  the  district. 

A  demurrer  to  this  answer  was  overruled,  and  the 
plaintiffs  have  appealed. 

On  the  question  of  the  identity  of  the  improvement, 
the  case  is  controlled  by  the  case  of  Bottrell  v.  HoUi- 
peter,  135  Ark.  315.  The  question  here  raised  was  there 
decided,  and  the  question  arose  in  that  case,  as  in  this, 
on  demurrer. 

It  was  contended  in  the  case  of  Bottrell  v.  Hollipeter, 
9Vfpra,  that  the  opinion  of  this  court  in  the  case  of  Board 
of  Improvement  v.  Brim,  105  Ark.  65,  was  controlling, 
and  that  therefore  the  separate  districts  petitioned  for 
could  not  be  organized.  But  the  court  distinguished  the 
cases  on  the  facts  and  said:  ** Appellant  cites  and  relies 
upon  the  case  of  Improvement  District  v.  Brun,  supra, 
as  authority  for  his  contention,  that  the  districts  herein 
challenged  were  created  to  complete  what  was  in  fact  but 
a  single  improvement.  The  case  does  not  support  appel- 
lant's contention.  There  was  no  allegation  that  the  un- 
derground drainage  was  unnecessary  and  not  incident  to 
the  work  of  paving.  But  here  the  allegations  of  fact  in 
the  answer  are  that  *the  storm-sewers  are  not  an  essential 
part  of  the  pavement  but  are  entirely  separate.'  That 
*the  pavement  could  be  made  without  the  storm-sewer.* 
•  •  *  That  *the  curbing  is  no  part  of  the  paving,  •  •  • 
nor  is  the  gutter  an  essential  part  of  the  pavement.' 
These  allegations  were  properly  pleaded,  and  the  demur- 
rer to  the  answer  admitted  the  truth  of  them.  *  *  * 

'*The  petition  of  the  property  owners  for,  and  the 
ordinance  pursuant  thereto  creating,  the  two  districts  are 
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at  least  prima  fade  evidence  that  the  petitioners  and  the 
town  council  considered  that  the  improvements  provided 
for  did  not  constitute  a  *  single'  improvement,  as  desig- 
^ated  in  the  statute.  The  facts  stated  in  the  answer  and 
admitted  by  the  demurrer  of  appellant  to  be  true  show 
that  they  were  not  essentially  one  improvement." 

The  objection  to  the  description  is  not  well  taken. 
The  description  complained  of  began  at  a  fixed  known 
point,  and  was  given  to  another  known  point,  which  was 
fifty  feet  from  the  point  of  beginning.  This  last  call  in 
the  description — ^the  one  complained  of — should  have 
read,  **  Thence  north  forty-one  degrees  west  fifty  feet 
to  point  of  beginning.''  Instead  it  read,  ** Thence  north 
north  firty-one  degrees  west  fifty  feet  to  point  of  begin- 
ning." This  discrepancy  is  unimportant.  As  we  have 
said,  the  last  call  was  from  one  known  point  to  another 
known  point,  and  a  line  drawn  between  those  two  points 
completed  the  boundary.  This  last  boundary  line  was 
only  fifty  feet  in  length,  and  any  discrepancy*  in  the  no- 
tice as  published  as  to  the  number  of  degrees  west  of 
north  which  this  line  would  run  in  connecting  the  two 
fixed  points  is  immaterial,  as  both  course  and  distance 
yield  to  fixed  monuments  in  land  surveying.  Doe  v.  Por- 
ter, 3  Ark.  18 ;  Harrell  v.  HUl,  19  Ark.  102 ;  Brown  v.  Har- 
din, 21  Ark.  324;  Chapnum  (&  Dewey  Lhr.  Co.  v.  Levee 
Dist,  100  Ark.  94;  Scott  v.  Dtmkel  Box  &  Lhr.  Co.,  106 
Ark.  83;  Paschal  v.  Swepston,  120  Ark.  230. 

Decree  affirmed. 


George  v.  State. 
Opinion  delivered  May  23,  1921. 

Criminal  law — ^evidence — inference  op  witness. — ^Where,  on  a 
prosecution  for  murder  alleged  to  have  been  committed  on  a  stair- 
way, a  witness  who  did  not  see  the  parties  at  the  time  and  had 
no  personal  knowledge  of  their  relative  positions,  was  asked  as 
to  what  the  appearance  of  a  freshly  scraped  place  on  the  third 
step  indicated,  and  the  court  properly  sustained  an  objection, 
and  confined  his  statement  to  what  he  saw;  the  inferences  there- 
from being  for  the  jury. 
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2.  Homicide — instruction  as  to  SELF-i»:f^NSE. — Where  in  a  murder 
trial  the  testimony  warranted  a  finding  that  defendant  was  the 
aggressor,  an  instruction  that  if  he  was  the  aggressor  he  could 
not  plead  self-defense  was  not  objectionable  as  being  abstract, 
nor  for  failing  to  contain  the  qualification  "unless  he  in  good 
faith  withdrew  from  the  conflict  as  far  as  he  could,  and  did  all  in 
his  power  consistent  with  his  safety  to  avoid  the  danger  and 
avert  the  necessity  of  killing  the  deceased;''  no  objection  being 
taken  to  such  failure,  and  the  qualification  being  contained  in 
other  instructions. 

3.  Criminal  law — instructions. — Since  no  instruction  can  declare 
the  whole  law  in  a  murder  case,  defendant  was  not  prejudiced 
by  the  action  of  the  court  in  dealing  with  separate  phases  of  the 
case  in  separate  instructions. 

Appeal  from  White  Circuit  Court;  J.  M.  Jackson, 
Judge;  afiSrmed. 

J.  N.  RacJiels  and  G.  G.  McKay,  for  appellant. 

The  court  erred  in  refusing  to  give  the  instruc- 
tions asked  by  defendant.  They  correctly  state  the  law  of 
this  case,  the  law  is  well  settled  and  no  citations  are  nec- 
essary. 

J.  S.  TJtley,  Attorney  General,  and  Elbert  Godwin 
and  W.  T.  Hammock,  Assistants,  for  appellee. 

1.  No  proper  objections  were  made  nor  exceptions 
saved  to  the  instructions. 

2.  The  error  of  excluding  a  statement  of  a  witness 
will  not  be  considered  on  appeal  if  appellant  did  not  oflfer 
to  show  what  the  statement  was.  88  Ark.  562 ;  87  Id.  123 ; 
133  Id.  599;  93  Id.  410;  215  S.  W.  723. 

3.  It  is  inadmissible  for  a  defendant  to  prove  a  con- 
versation between  himself  and  one  of  his  witnesses.  72 
Ark.  409;  105  Id.  697;  125  Id.  189.  Appellant  made  no 
offer  to  show  what  the  statement  or  answer  was. 

Smith,  J.  Appellant  was  convicted  of  murder  in  the 
second  degree  for  killing  Bliss  Chatman.  He  admits  the 
testimony  is  legally  sufficient  to  support  the  verdict,  but 
insists  that  error  was  committed  in  excluding  testimony, 
and  in  giving  and  in  refusing  instructions. 
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According  to  appellant,  he  and  deceased  were  g-XKl 
friends  prior  to  the  time  of  the  killing,  and  s]>ent  much 
of  their  time  together.  Appellant  testified  that  some 
money  and  a  razor  and  some  other  personal  eflFects  were 
stolen  from  a  dresser  in  his  room,  and  he  had  reason  to 
suspect  the  deceased  had  taken  them.  He  further  testi- 
fied that  Chatman  had  made  an  insulting  proposition  to 
his  wife;  but  that  fact  had  not  been  conmiunicated  to 
him  by  her  at  the  time  of  the  killing.  He  went  to  see 
Chatman  about  the  lost  articles,  and  upon  meeting  him 
inquired,  ''Bliss,  what  do  you  mean — ''  but  the  question 
was  not  completed,  as  deceased  immediately  assaulted 
him.  It  is  the  theory  of  the  defense  that  Chatman  sup- 
posed appellant  was  inquiring  about  the  insult  to  his 
wife,  and,  believing  he  was  about  to  be  assaulted — if  not 
killed — he  made  such  a  vigorous  assault  on  appellant  as 
that  appellant  was  compelled  to  shoot  in  his  necessary 
self-defense,  when,  in  fact,  appellant  had  no  purpose  of 
provoking  a  diflSculty,  and  intended  by  his  question  only 
to  Inquire  about  the  lost  articles. 

The  testimony  on  the  part  of  the  State  is  to  the  effect 
that  appellant  armed  himself  and  went  in  search  of  Chat- 
man, and  assaulted  him  as  soon  as  he  found  him,  and 
killed  him  by  shooting  him. 

The  men  met  on  a  stairway,  and  a  witness,  Foster, 
was  asked  about  a  freshly-scraped  place  on  the  third  step 
from  the  bottom.  Foster  was  asked  what  the  appear- 
ance of  the  place  indicated,  and  the  court  sustained  an 
objection  to  that  question,  and  in  doing  so  said:  ''Let 
the  witness  state  what  he  saw."  The  court  was  correct 
in  this  ruling.  The  witness  did  not  see  the  parties  at 
the  time  of  the  difl5culty,  and  had  no  personal  knowledge 
of  their  relative  positions  on  the  stairway,  and  his  testi- 
mony was  properly  confined  to  a  statement  of  what  he 
saw.  The  inferences  deducible  from  the  appearance  of 
the  scraped  place  on  the  step  were  for  the  jury — and  not 
for  the  witness — to  make. 

Over  appellant's  objection  the  court  gave  the  fol- 
lowing instruction:     "You  are  further  instructed  that, 
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if  you  find  from  the  evidence  in  this  case  that  the  defend- 
ant, Lee  George,  was  the  aggressor  in  the  difficulty,  or 
that  he  mutually  engaged  in  the  difficulty,  he  can  not 
plead  self-defense  in  justification  of  his  act  in  shooting 
and  killing  the  deceased.  Bliss  Chatman. ' '  This  was  an 
oral  instruction.  In  addition,  there  were  written  in- 
structions numbered  1  and  2,  which  dealt  with  the  same 
phase  of  the  case.  These  instructions  told  the  jury  also 
that,  if  appellant  was  the  aggressor,  he  would  have  had 
no  right  to  kill  the  deceased ;  but  the  written  instructions 
contained  this  qualification:  ** Unless  he  in  good  faith 
withdrew  from  the  conflict  as  far  as  he  could,  and  did  all 
in  his  power  consistent  with  his  safety  to  avoid  the  dan- 
ger and  avert  the  necessity  of  killing  the  deceased.''  The 
court  would,  no  doubt,  have  qualified  the  oral  instruction 
to  conform  to  the  written  instructions,  had  that  point 
been  made. 

But  the  absence  of  this  qualification  from  the  oral 
instruction  does  not  appear  to  have  been  the  ground  of 
the  objection  to  it.  The  objection  is  that  the  instructions 
on  that  phase  of  the  case  were  abstract,  in  that  there  was 
no  testimony  that  appellant  was  the  aggressor.  Counsel 
is  mistaken  in  this  contention.  According  to  appellant's 
own  testimony,  he  was  hemmed  in  by  deceased  on  the 
stairway  and  viciously  assaulted;  but  the  jury  did  not 
accept  that  version  of  the  difficulty  as  the  truth.  As  has 
been  said,  the  testimony  fully  warranted  a  finding  that 
appellant  was  the  aggressor  throughout. 

Over  appellant's  objection  the  court  gave  an  instruc- 
tion numbered  3,  which  reads  as  follows:  **No.  3.  You 
are  instructed  that  the  law  has  such  regard  for  the  sanc- 
tity of  human  life  that  one  person  may  not  kill  another, 
even  in  his  necessary  self-defense,  except  as  a  last  resort, 
and  when  he  has  done  all  in  his  power  consistent  with  his 
safety  to  avoid  the  danger  and  avert  the  necessity  of  the 
killing;  so,  in  this  case,  if  you  find  from  the  evidence  and 
circumstances,  beyond  a  reasonable  doubt,  that  the  de- 
fendant could  have  reasonably  avoided  the  danger  to 
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himself  and  averted  the  necessity  of  killing  the  deceased, 
it  was  his  duty  to  have  done  so.'' 

The  objection  to  this  instruction  is  that  it  leaves  out 
of  account  the  appearance  of  danger  as  appellant  saw  it. 
The  instruction  is  a  correct  declaration  of  the  phase  of 
the  case  with  which  it  dealt,  and  another  instruction  dealt 
with  the  appearance  of  danger  as  the  appellant  saw  it 
and  correctly  declared  the  law  in  that  respect. 

No  instruction  could  declare  the  whole  law  in  the 
case,  and  appellant  was  not  prejudiced  by  the  action  of 
the  court  in  dealing  with  different  phases  of  the  case  in 
separate  instructions,  inasmuch  as  each  instruction  cor- 
rectly declared  the  law  applicable  to  the  phase  of  the  case 
with  which  it  dealt. 

Appellant  asked  a  number  of  instructions  which  were 
refused.  But  those  instructions,  in  so  far  as  they  cor- 
rectly declared  the  law  applicable  to  the  issues  raised, 
were  covered  by  other  instructions  which  were  given. 

No  error  appearing,  the  judgment  is  affirmed. 


Porter  v.  Vail. 
Opinion  delivered  May  23,  1921. 

Landlord  and  tenant — construction  of  lease. — A  lease  of  land  "to 
be  farmed  in  com,  peanuts  and  all  grain  and  crops,"  which  obli- 
gated the  tenant  "to  furnish  two-thirds  of  all  seed  planted,  also 
plant,  cultivate,  harvest  and  deliver  in  bam  or  wareroom  one- 
third  all  crops  grown  on  said  land,"  held  not  to  include  a  volun- 
teer hay  crop,  but  only  cultivated  peanut,  com  and  other  grain 
crops. 

Appeal  from  AVoodruff  Circuit  Court,  Southern  Dis- 
trict ;  J.  M,  Jackson,  Judge ;  reversed. 

Jonas  F,  Dyson,  for  appellant. 

The  court  errod  in  directing  a  verdict  for  appellee. 
Under  the  undisputed  testimony,  ajipellant  was  entitled 
to  an  instructed  verdict.  Appellee  was  not  entitled  to 
the  possession  of  the  premises  because  he  had  not  in  any 
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way  complied  with  his  contract.    36  Ark.  518;  104  M. 
322;  41  M  535. 

Appellee  in  his  contract  agreed  to  move  out  of  the 
house  on  ten  days'  notice,  which  was  given,  and  appel- 
lant was  entitled  to  possession.  100  Ark.  629;  102  Id. 
388.  Under  the  law  and  evidence,  appellant  was  entitled 
to  possession  and  the  relationship  of  landlord  and  tenant 
existed.    130  Ark.  431;  Kirby's  Digest,  §  5028. 

Ross  Mathis,  for  appellee. 

1.  Both  parties  asked  a  peremptory  instruction  and 
this  was  an  agreement  that  the  issue  should  be  decided 
by  the  court.    100  Ark.  71 ;  105  Id.  25 ;  118  Id.  134. 

The  court's  instructions  as  to  the  measure  of  dam- 
ages was  correct,  and  appellant  raises  no  issue  as  to  that 
part  of  the  instruction.  Under  the  evidence  the  jury 
would  have  been  warranted  in  returning  a  verdict  for  a 
much  larger  amount. 

2.  The  contract  contained  no  forfeiture  clause;  no 
rent  was  shown  to  be  due  and  unpaid  and  there  was  no 
abandonment. 

The  absence  of  a  forfeiture  clause  in  a  lease  will  pre- 
vent a  landlord  from  terminating  a  lease,  and  even  if 
there  is  a  forfeiture  clause  for  breach  of  covenant,  it  is 
strongly  construed  against  the  lessor.  Forfeitures  are 
not  favored  by  the  courts.    24  Cyc.  1347,  1360-1. 

3.  The  title  to  the  hay  was  in  appellee,  and  the  jury 
would  have  been  warranted  in  awarding  him  a  larger  sum. 
The  title  to  grass  is  in  the  tenant  at  will.     72  Ark.  302. 

Humphreys,  J.  The  appeals  are  briefed  separately, 
but  the  issue  involved  on  each  appeal  is  between  the 
same  parties  and  dependent  upon  a  construction  of  the 
same  contract,  so  one  opinion  will  suflSce  in  the  two  cases. 

No.  6721  is  an  action  of  unlawful  detainer  for  the 
possession  of  a  farm,  and  No.  6722  a  suit  in  replevin  for 
266  bales  of  hay  cut  and  removed  from  the  farm. 

The  issue  joined  in  the  first  action  is  whether  appel- 
lee was  unlawfully  evicted  from  the  premises,  and,  if  so. 
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the  extent  of  the  damages  sustained  by  him  on  account 
of  the  loss  of  the  volunteer  hay  crop  upon  the  farm,  re- 
sulting from  the  eviction. 

The  issue  joined  in  the  second  action  involved  the 
title  to  266  bales  of  hay  which  appellee  cut  and  removed 
from  the  premises  to  a  bam  in  the  nearby  town  of  Hun- 
ter before  the  eviction. 

The  causes  were  submitted  upon  the  pleadings  and 
evidence,  at  the  conclusion  of  which  both  appellant  and 
appellee  aaked  for  a  peremptory  instruction  in  the  first 
case,  which  resulted  in  a  directed  verdict  and  judgment 
in  that  case  for  appellee  for  damages  to  the  amount  of 
$500;  and,  in  the  second  case,  a  directed  verdict  on  the 
Courtis  own  motion  in  favor  of  appellee  for  the  hay,  or 
its  value,  $266. 

From  the  judgment  in  each  case,  an  appeal  has  been 
duly  prosecuted  to  this  court. 

The  evidence  in  the  two  cases  is,  in  substance,  as 
follows:  In  January,  1919,  appellant  verbally  leased  ap- 
pellee the  farm  in  question  for  the  year,  to  raise  rice,  cot- 
ton, com  and  peanuts,  for  a  stipulated  rental  of  one-third 
of  the  crops.  Appellee  failed  to  comply  with  the  verbal 
contract,  and,  on  the  first  day  of  June,  1920,  the  following 
written  contract  was  entered  into  between  the  parties, 
towit : 

**  Contract  by  M.  A.  Porter,  first  party,  and  F.  M. 
Vail,  second  party. 

**I,  M.  A.  Porter,  party  of  the  first  part,  agree  to 
lease  all  farming  land  in  section  20,  township  5  north, 
range  1  west,  not  in  cultivation  in  rice  in  this  year,  1919, 
A.  D.,  to  be  farmed  in  corn,  peanuts  and  all  grain  and 
crops,  and  party  of  the  first  part  further  agrees  to  fur- 
nish one-third  of  all  seed  planted  on  said  land. 

*' Party  of  the  second  part,  F.  M.  Vail,  hereby  agrees 
to  fumish  two-thirds  of  all  seed  planted,  also  plant,  cul- 
tivate, harvest  and  deliver  in  barn  or  wareroom  one-third 
all  crops  grown  on  said  land. 
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**  Party  of  the  second  part,  F.  M.  Vail,  also  agrees  to 
vacate  residence  on  said  land  at  any  time  with  ten  days' 
notice  from  party  of  the  first  part,  M.  A.  Porter. 

''M.  A.  Porter. 
''Frank  M.  Vail. 
''Hunter,  Arkansas,  June  1,  1919.'' 

Appellee  did  not  plant  or  cultivate  the  land  leased. 
He  remained  in  possession,  however,  and  in  August  har- 
vested about  twenty-five  acres  of  wild  grass  which  grew 
on  the  land  that  should  have  been  cultivated.  He  baled 
and  removed  266  bales  of  the  hay  to  a  bam  in  Hunter, 
and,  according  to  the  evidence  of  appellee,  hauled  one 
load  of  the  third  left  in  shocks  upon  the  ground  to  the 
baler,  when  he  was  told  by  appellant  not  to  touch  any 
more  of  the  hay.  Appellee  left  the  rest  of  the  hay^upon 
the  ground,  and,  in  obedience  to  the  written  notice  from 
appellant  and  the  writ  issued  in  the  unlawful  detainer 
tfction,  moved  off  of  the  premises.  There  was  an  esti- 
mate of  1,500  bales  of  hay,  cut  and  standing,  left  upon 
the  ground.  It  would  have  cost  $500  to  harvest  it,  and 
its  value  in  the  bale  would  have  been  about  $1,500. 

The  sole  question  presented  by  this  appeal  is  whether 
the  court  erred  in  construing  the  contract  to  include  the 
volunteer  hay  crop.  Appellee's  contention  is  that  the 
contract  had  relation  to  all  crops  grown  on  the  leased 
land,  whether  volunteer  or  cultivated  crops.  We  think 
the  contract  entirely  unambiguous,  and  that  such  crops 
as  werp  to  be  harvested  and  divided  in  the  proportion  of 
two-thirds  to  one-third  were  crops  to  be  planted  and  cul- 
tivated by  appellee.  It  was  specified  in  the  contract  that 
the  landlord  should  furnish  one-third  and  the  tenant  two- 
thirds  of  the  seed  to  be  planted,  and  the  only  kinds  of 
crops  mentioned  were  peanut,  com  and  other  grain  crops. 
Reading  the  contract  as  an  entirety,  it  is  quite  apparent 
that  the  parties  had  in  contemplation  crops  to  be  planted 
and  cultivated,  not  volunteer  crops.  The  contract  did 
not  embrace  uncultivated  grass  grown  on  lands  which 
should  have  been  cultivated.    Under  the  undisputed  facts, 
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the  court  should  have  directed  a  verdict  in  each  case  for 
appellant. 

For  the  error  indicated,  the  judgment  in  each  case 
is  reversed  and  remanded  with  directions  to  enter  a  judg- 
ment in  each  case  for  appellant. 
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IN  MEMORIAM 

GEORGE  W.  MURPHY 

RESOLUTIONS   OF   THE    LITTLE    ROCK   BAR   ASSOCIATION 
ON  THE  DEATH  OF  Colonel  George  W.  Murphy. 

Colonel  George  W.  Murphy  was  born  near  Huntington,  Carroll 
County,  Tennessee,  on  January  8th,  1841,  and  lived  there  until  May 
3rd,  1861,  when  he  enlisted  in  the  Confederate  Army,  in  the  22nd 
Tennessee  Regiment.  He  was  wounded  at  the  battle  of  Shiloh,  and 
again  more  severely  at  the  battle  of  Murf reesboro.  When  sufficiently 
recovered  from  his  wounds,  he  enlisted  in  Forrest's  Cavalry,  where 
he  served  until  the  battle  of  Harrisburg,  when  he  received  three 
wounds  so  severe  as  to  incapacitate  him  for  future  active  service. 
He  nevertheless  continued  with  the  army  until  the  surrender. 

While  convalescing  from  his  wounds,  he  began  the  study  of  law, 
and  at  the  close  of  the  war  he  came  to  Hamburg,  in  this  State,  where 
he  continued  his  studies  with  W.  D.  Moore,  and  where  he  began 
the  practice. 

In  1877,  he  removed  to  Hot  Springs,  and  formed  a  partnership 
with  the  late  Judge  James  B.  Wood,  and  afterwards  with  Colonel 
E.  W.  Rector. 

In  1890,  he  came  to  Little  Rock,  where  he  continued  to  reside  up 
to  the  time  of  his  death  on  October  11th,  1920.  He  at  first  formed 
a  partnership  with  the  late  Judge  T.  B.  Martin,  which  continued 
until  Judge  Martin  was  appointed  Chancellor.  He  was  afterward 
associated  in  partnership  with  Mr.  T.  M.  MeHaffy,  and  also  with 
Mr.  Charles  T.  Coleman  and  Mr.  W.  M.  Lewis.  At  the  time  of  his 
death  he  was  in  partnership  with  Mr.  E.  L.  McHaney  and  Mr.  M.  E. 
Dunaway.    He  was  Attorney-General  of  the  State  from  1901  to  1905, 

On  December  24,  1866,  he  married  Miss  Sallie  Harris  Halton, 
who  died  June  27,  1901. 

Colonel  Murphy  is  survived  by  five  daughters. 

The  talents  of  Colonel  Murphy  as  an  advocate  were  so  extra- 
ordinary that  few  realized  the  depth  and  extent  of  his  legal  attain- 
ments.    He  was  really  equally  equipped  in  all  usual  branches  of  the 
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law,  and,  if  he  had  devoted  himself  principally  to  constitutional  ques- 
tions or  chancery  practice,  he  would  have  attained  a  distinction  as 
great  as  that  which  he  won  in  trials  before  juries.  His  truly  amazing 
eloquence,  however,  and  his  tact  in  handling  witnesses  were  so  con- 
spicuous that,  almost  against  his  will,  he  was  dragged  chiefly  into 
the  defense  of  persons  charged  with  crime  and  into  the  prosecution 
of  damage  suits.  No  lawyer  of  such  moving  eloquence  has  ever  prac- 
ticed at  our  bar.  Others  have  had  a  more  stately  diction;  but  in 
his  power  to  wring  the  hearts  of  his  listeners,  to  make  them  weep 
with  sympathy  or  bum  with  indignation,  he  has  had  no  rival.  He 
began  his  addresses  in  a  quiet  conversational  tone;  but  as  he  ad- 
vanced he  became  inspired,  carried  away  by  a  passion  of  pity  or  in- 
dignation that  swept  his  hearers  off  their  feet. 

His  appeal  to  the  feelings  of  the  jury  was  virtually  irresistible, 
and  scarcely  a  person  defended  by  him  was  ever  convicted.  He  prac- 
ticed criminal  law  on  a  plane  of  the  highest  ethics,  and  his  success 
was  due  only  to  his  extraordinary  skill  in  examining  witnesses,  to  the 
masterly  manner  in  which  he  summed  up  the  evidence,  and  to  his  im- 
passioned appeals  to  the  sympathies  of  the  jury. 

Colonel  Murphy  never  wrote  his  speeches.  Great  as  was  their 
eloquence,  it  was  purely  extemporaneous,  and  is  preserved  only  in 
the  memory  of  men.  We  can  find  only  one  such  utterance  of  his  that  can 
be  reproduced  at  this  time;  and  it  is  so  precious  a  specimen  of  his 
exalted  diction  when  deeply  moved,  that  we  take  this  occasion  of 
recording  it  permanently: 

"Internal  discord,  discrepancy  and  doubt  belong  to  error  and 
falsehood  alone.  Truth,  whose  domain  is  co-extensive  with  immensity, 
whose  existence  is  measured  only  by  eternity,  hath  neither  time  nor 
place  for  discord  or  discrepancy.  Wherever  she  speaks,  with  Truth 
all  is  harmony,  whether  it  is  found  in  the  movement  of  earth's 
most  insignificant  insect,  or  in  the  widest  revolution  of  heaven's 
gfrandest  planet.  Whether  it  comes  from  the  lowest  murmur  of  the 
rippling  rill  or  echoes  from  the  highest  note  on  creation's  universal 
harp;  whether  it  comes  from  the  low-speaking,  candid  witness  upon 
the  stand,  or  echoes  from  the  voices  of  the  white-robed  angels  as 
they  move  upon  the  sea  of  glass, — with  Truth,  all  is  harmony. 
Clothe  not  Truth  in  the  foul  garniture  of  falsehood,  ascribe  to  her 
no  such  base  attribute.  That  would  be  attributing  the  works  of  the 
Holy  Spirit  to  the  arch  fiend  of  evil.  It  can  never,  never,  never  jus- 
tify the  taking  of  life  or  liberty  under  the  guise  of  administering  the 
law.  It  brings  no  balm  to  the  troubled  heart  in  this  world  or  the 
world  to  come.  The  arrow  of  Truth,  whether  set  in  motion  by  the 
string  of  the  boy's  bow,  the  lisp  of  the  helpless  child,  or  the  unaided 
will  of  Him  who  needs  no  aid,  will  go  on  and  travel  on  through  time, 
through  space,  through  all  immensity,  prostrating  all  wrong  and  strik- 
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ing  down  all  opposition  until  at  last  that  Voice  which  spake  all 
movements,  all  things,  all  worlds,  into  existence,  shall  bid  it  to 
be  still!" 

Colonel  Murphy  possessed  not  only  grreat?  talents,  but  a  heart  of 
gold.  It  is  impossible  to  imagine  a  more  devoted  husbsmd  and  father, 
or  a  more  faithful  friend.  He  was  extremely  kind  and  sympathetic, 
and  the  cases  in  which  he  made  his  most  wonderful  speeches  were 
often  those  in  which  he  received  no  reward.  If  he  felt  that  a  party 
was  being  wronged,  he  would  throw  himself  into  the  defense  of 
the  case  with  all  the  ardor  of  his  soul,  and  he  was  so  disinterested 
that  he  rarely  thought  of  the  remuneration  to  which  he  was  entitled. 
He  was  one  of  the  bravest  of  men.  There  seemed  to  be  no  limit  to 
his  moral  or  physical  courage.  Whatever  he  deemed  it  his  duty  to 
do,  he  did,  absolutely  without  fear  of  the  consequences.  His  integ- 
rity was  perfect.  He  was  extremely  public-spirited,  always  ready 
to  devote  his  commanding  talents  to  any  cause  tending  to  the  up- 
lifting of  our  community,  or  to  the  relief  of  those  in  distress. 

He  was  generous  to  excess,  and  always  courteous  and  kind  to 
his  brethren  of  the  profession,  and  peculiarly  helpful  to  the  younger 
members.  He  was  beloved  by  all  his  associates,  and  a  few  years 
before  his  death,  they  united  in  giving  him  an  ovation  such  as  few 
men  receive.  Our  bar  assembled  at  Forrest  Park,  adjacent  to  this 
city,  at  a  great  barbecue  in  his  honor,  and  we  all  devoted  the  entire 
day  to  addresses,  in  which  were  expressed  the  admiration  and  affect- 
tion  which  we  all  felt,  and  which  he  so  richly  merited.  It  was  an 
occurrence  unique  in  the  history  of  our  city,  and  a  fitting  tribute  to 
extraordinary  worth. 

The  death  of  Colonel  Murphy  comes  as  a  blow  to  all  of  us, 
and  we  resolve  that  in  his  death  the  bar  of  our  State  has  lost  one 
of  its  most  brilliant  ornaments,  our  community  one  of  its  most  public- 
spirited  and  noblest  citizens,  and  his  children  the  kindest  of  fathers, 
while  all  of  us  have  lost  a  friend  dear  to  our  hearts. 

Resolved,  Further,  That  a  copy  of  these  resolutions  be  sent  to 
the  family  of  the  deceased,  and  that  they  be  presented  to  the  Supreme 
Court  by  Mr.  J.  F.  Loughborough,  and  to  the  United  States  District 
Court  by  Mr.  Wm.  H.  Martin. 

G.  B.  ROSE,  Chairman, 
T.  M.  MEHAFFEY, 
E.  B.  KINSWORTHY, 
G.  W.  HENDRICKS, 
X.  0.  PINDALL. 
In  presenting  the    above  resolutions,  Mr.  J.  F.   Loughborough 
spoke  as  follows: 

When  I  first  came  to  the  bar,  twenty-seven  years  ago.  Colonel 
Murphy  was  in  his  prime,  and  it  was  my  privilege  to  hear  several 
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of  the  important  trials  in  which  he  took  part.  During  these  trials 
I  was  impressed  with  his  grand  but  well-balanced  imagination  and 
his  dramatic  ability  of  the  finest  order.  His  resemblance  to  Joseph 
Jefferson  was  somewhat  striking,  and  I  have  often  thought  that,  had 
the  circumstances  in  his  life  been  such  that  he  had  gone  upon  the 
stage,  he  would  have  been  in  the  front  rank  in  that  profession.  In  no 
sense  was  he  a  poser,  but  his  dramatic  power  arose  from  his  ability 
to  live  the  scenes  and  feel  the  emotions  that  he  undertook  to  describe. 
The  flights  of  his  eloquence,  the  striking  poses  in  which  the  periods 
in  his  speeches  frequently  left  him,  were  all  the  outgrowth  of  his 
burning  intensity  to  be  the  person  or  fit  in  the  scene  that  he  was 
endeavoring  to  portray  or  describe. 

In  his  professional  work  as  a  lawyer,  he  exhibited  that  rare 
quality  of  being  able  to  grasp  the  utmost  outlines  of  his  case  as  a 
whole  and  to  understand  and  value  the  pertinence  and  weight  of  its 
smallest  details.  He  had  a  fine  conception  of  the  fundamentals  of 
right  and  wrong  in  a  given  situation  and  profound  appreciation  of 
the  reasons^  for  the  rules  of  the  common  law.  If,  in  a  mass  of  testi- 
mony that  he  undertook  to  unravel,  there  was  the  slightest  incon- 
sistency, all  the  power  of  his  being  was  concentrated  upon  ascertain- 
ing the  details  of  each  of  the  bits  of  evidence  that  he  was  dealing 
with,  so  there  would  be  no  jar  in  their  aggregation.  This  trait  made 
him  master,  not  only  of  the  testimony  which  he  expected  would  be 
produced  in  a  case  by  both  sides,  but  also  the  correct  value  of  the 
testimony  as  evidence. 

He  was  devoted  to  his  chosen  profession,  cherished  its  traditions 
and  was  warmly  attached  to  his  associates  of  the  bench  and  bar, 
towards  whom  he  always  exhibited  the  utmost  generosity  and  chivalry. 

My  acquaintance  with  him  began  when  I  was  quite  a  young 
man  and  he  was  past  middle  age,  but  his  kindliness  of  heart  was 
such  that  few  young  men  came  under  his  observation  who  did  not 
arouse  his  keen  interest,  and  my  acquaintance  with  him  soon  ripened 
into  an  intimacy  that  lasted  without  interruption  during  the  remainder 
of  his  life. 

His  fondness  for  his  fellow  human  beings  was  very  great,  and 
his  trait  of  forgiving  error,  overlooking  mistakes  and  making  al- 
lowances for  weaknesses  ever  drew  closer  to  him  those  with  whom 
he  came  in  contact.  He  had  a  rare  philosophy  that  was  most  re- 
freshing. I  recall  an  occasion  when  we  were  discussing  the  rush 
of  work  that  men  of  the  present  day  seem  bent  upon  and  in  com- 
menting upon  the  mistakes  they  were  making,  he  told  this  anecdote: 
"A  rich  man  died,  and  a  day  or  two  later  a  man  met  an  acquaint- 
ance and  inquired,  *What  did  he  leave?'  *Why,'  replied  the  other,  *he 
left  it  all.' "  Colonel  Murphy  had  a  keen  sense  of  humor  and  a  rare 
wit,  and  many  are  the  original  sayings  to  be  cherished  in  his  memory. 
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During  one  of  the  trials  in  which  he  was  engaged,  he  and  the  judge, 
with  whom  he  was  most  friendly,  disputed  over  a  point  of  law,  and 
it  seemed  impossible  that  the  judge  could  see  counsel's  point  of  view, 
or  that  counsel  could  appreciate  the  view  of  the  judge.  There  ensued 
one  of  those  debates  that  so  frequently  occur,  and  as  often  happens, 
both  the  judge  and  Colonel  Murphy  became  somewhat  irritated.  When 
court  adjourned,  a  bystander  remarked  to  Colonel  Murphy,  as  he 
left  the  court  room,  "The  judge  seems  to  be  somewhat  against  you 
today.*'  "Yes,"  replied  the  Colonel,  "He  sits  up  there  like  an  old 
owl,  and  the  more  light  you  throw  on  him,  the  blinder  he  gets." 

In  memory's  pictures  of  our  departed  friends,  we  are  prone  to 
distinguish  each  of  them  with  some  outstanding  characteristic.  The 
one  in  Colonel  Murphy  that  always  impressed  me  was  his  desire, 
amounting  to  a  painful  anxiety,  to  eliminate  error  and  find  the  truth 
of  the  matter  he  was  considerng.  If  I  had  the  talent  to  impress  on 
canvas  the  images  that  I  call  to  mind,  I  would  paint  one  in  allegory — 
the  figure  of  a  man  past  middle  age,  a  fine  head,  chin  sunk  upon 
breast,  a  mass  of  gray  hair,  dishevelled  as  if  its  arrangement  were 
the  least  of  his  concerns,  blazing  eyes,  fine  brow  and  clear-cut  fea- 
tures, the  hands  clasped  in  high  nervous  tension,  and  the  whole 
figure  indicating  profound  thought,  with  intense  mental  activity.  The 
picture  would  be  a  portrait  of  Colonel  Murphy  in  characteristic  atti- 
tude. And  I  would  inscribe  under  it  the  question  which  seemed  ever 
present  in  Colonel  Murphy's  mind,  whether  he  was  contemplating 
some  peculiar  action  of  the  smallest  living  thing  or  the  mystery  of 
the  universe,  "Why  is  it?." 

After  the  presentation  of  the  foregoing  resolutions,  and  tributes 
from  other  members  of  the  bar  were  heard,  to  which  suitable  responses 
were  made  by  the  Chief  Justice,  and  Associate  Justice  Wood  for  the 
court,  the  said  resolutions  were  ordered  entered  at  length  on  the  rec- 
ord, and  as  a  further  tribute  to  the  memory  of  the  deceased,  it  was 
ordered  that  the  court  adjourn. 
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Hill  V,  Hill;  Howard  Chancery  Court;  James  D.  Shaver,  Chancellor; 
reversed  October  4,  1920;  per  Humphreys,  J. 

Moseley  v.  Georgia  State  Sav.  Assoc;  Clay  Chancery  Court,  Eastern 
District;  Archer  Wheatley,  Chancellor;  affirmed  October  11, 1921; 
per  McCulloch,  C,  J. 

Butler  v.  Oldham;  Lonoke  Circuit  Court;  George  W.  Clark,  Judge; 
affirmed  October  18,  1920;  per  McCulloch,  C.  J. 

Hays  V.  State;  Sebastian  Circuit  Court;  Ft.  Smith  District;  John 
Brizzolara,  Judge ;  affirmed  November  8, 1920;  per  McCulloch,  C.  J. 

Horsnell  v.  Gilliland;  Franklin  Chancery  Court;  Ozark  District;  J.  V., 
Bourland,  Chancellor;  modified  and  affirmed  October  18,  1920, 
per  Smith,  J. 

Morrell-Soule  Co.  v.  Terry  Dairy  Co.;  Pulaski  Circuit  Court;  Third 
Division;  W.  G.  Hendricks,  Judge;  affirmed  October  25,  1920; 
per  Wood,  J. 

Darling  v.  State;  Howard  Circuit  Court;  James  S.  Steel,  Judge;  re- 
versed November  29,  1920;  per  Smith,  J. 

Harris  v.  Wyss;  Sebastian  Chancery  Court,  Ft.  Smith  District;  J.  V. 
Bourland,  Chancellor;  affirmed  December  13,  1920;  per  McCul- 
loch, C.  J. 

Camden  National  Bank  v.  Donaghey;  Jefferson  Chancery  Court;  John 
M.  Elliott,  Chancellor;  affirmed  December  13,  1920. 

Parker  v.  McNew;  Jefferson  Circuit  Court;  W.  B.  Sorrells,  Judge ;af- 
firmed  December  20,  1920;  per  Smith,  J. 

Cooper  V.  Chambless;  Hempstead  Chancery  Court;  James  D.  Shaver, 
Chancellor;  affirmed  December  20,  1920;  per  Humphreys,  J. 

Kyle  V.  Little  Rock  &  F.  S.  R.  Co.;  Pulaski  Circuit  Court,  Second  Di- 
vision; Guy  Fulk,  Judge;  appeal  dismissed  December  20,  1920; 
per  Humphreys,  J. 

Old  Kentucky  Overall  Co.  v.  Kemp;  Van  Buren  Circuit  Court;  J.  M. 
Shinn,  Judge;  affirmed  December  20,  1920;  per  Humphreys,  J. 

Cox  V.  Hart;  Washington  Chancery  Court;  Ben  F.  McMahan,  Judge; 
affirmed  January  10,  1921 ;  per  Hart,  J. 

Kientz  v.  Hines;  Jefferson  Circuit  Court;  W.  B.  Sorrells,  Judge ;  affirm- 
ed January  10,  1921;  per  Humphreys,  J. 
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Collier  v.  Craig;  Prairie  Chancery  Court,  Northern  District;  John 

M.  Elliott,  Chancellor;  affirmed  Janunary  17,  1921;  per  Smith,  J. 

Henley  v.  Redus;  Boone  Circuit  Court;  J.  M.  Shinn,  Judge;  affirmed 

January  17,  1921;  per  Wood,  J. 
Pekin   Cooperage   Co.  v.  Wilson;   Ouachita   Circuit  Court;   Charles 

W.  Smith,  Judge;  affirmed  February  7,  1921;  Per  Wood,  J. 
Williams  v.  Benton;   Ouachita  Chancery  Court;   James  M.  Barker, 

Judge;  affirmed  February  7,  1921;  per  McCulloch,  C.  J. 
Phillips  V.  Pike  &  Fisher;  Carroll  Circuit  Court,  Eastern  District; 
W.  A.  Dickson,  Judge;  affirmed  February  14,  1921;  per  Smith,  J. 
Russell  V.  State;  Pope  Circuit  Court;  A.  B.  Priddy,  Judge;  affirmed 

February  21,  1921;  per  Smith,  J. 
Gregory  v.  Gregory;  Crawford  Chancery  Court;  J.  V.  Bourland,  Chan- 
cellor; affirmed  February  21,  1921;  per  Humphreys,  J. 
Sercer  v.  Hughey;  Bradley  Chancery  Court;  E.  G.  Hammock,  Chan- 
cellor; affirmed  February  21,  1921;  per  Smith,  J. 
Miller  v.  Green;  Poinsett  Circuit  Court;  R.  H.  Dudley,  Judge;  affirm- 
ed February  28,  1921;  per  Wood,  J. 
Cox  V.  Roark;  Carroll  Circuit  Court,  Eastern  District;  W.  A.  Dick- 
son, Judge;  affirmed  February  28,  1921;  per  Wood,  J. 
Green  v.  Freeman;  Miller  Circuit  Court;  G.  R.  Haynie,  Judge;  affirm- 
ed Febuary  28,  1921;  per  Hart,  J. 
Free  v.  Adams;  Lincoln  Circuit  Court;  W.  B.  Sorrells,  Judge;  affirm- 
ed February  28,  1921;  per  Hart,  J. 
Turner  v.  Coats;  Howard  Circuit  Court;  J.  S.  Steel,  Judge;  affirmed 

February  28,  1921;  per  Smith,  J. 
Hill  V.  Evans;  Drew  Chancery  Court;  E.  G.  Hammock,  Chancellor; 

reversed  March  7,  1921 ;  per  Humphreys,  J. 
Currie  v.  Nation;  Desha  Circuit  Court;  W.  B.  Sorrells,  Judge;  affirm- 
ed March  14,  1921;  per  Wood,  J. 
Hall  V.  Hammett;  Van  Buren  Circuit  Court;  J.  M.  Shinn,  Judge;  af- 
firmed March  14,  1921 ;  per  Hart,  J. 
Chittim  V.  Gossett;  Pulaski  Chancery  Court;  J.  E.  Martineau,  Chan- 
cellor; reversed  March  14,   1921;   per  Wood,  J. 
Shipp  V.  Johnson;  Van  Buren  Circuit  Court;  J.  M.  Shinn,  Judge; 

affirmed  March  14,  1921;  per  Humphreys,  J. 
Norsworthy  v.  State;  Cross  Circuit  Court;  R.  E.  L.  Johnson,  Judge; 

affirmed  arch  14,  1921;  per  Humphreys,  J. 
Hogg  V.  J.  R.  Watkins  Med.  Co.;  Columbia  Circuit  Court;  Charles 

W.  Smith,  Judge;  affirmed  March  21,  1921;  per  Wood,  J. 
Buckeye  Cotton  Oil  Co.  v.  Winn;Pulaski  Circuit  Court,  Second  Di- 
vision; reversed  April  4,  1921;  per  Humphreys,  J. 
Teel  v.  Burel;  Lawrence  Chancery  Court;  L.  F.  Reeder,  Chancellor* 
reversed  April  11,  1921;  per  Wood,  J. 
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Dustin  Grain  Co.  v.  Gravette;  Benton  Circuit  Court;  W.  A.  Dickson, 

Judge;  affirmed  April  11,  1921;  per  Hart,  J. 
McCracken  v.  Bangs;   Marion  Chancery  Court;   Ben   F.  McMahan, 

Chancellor;  affirmed  April  18,  1921;  per  Smith,  J. 
Ailing  V.  Lee  &  Sons;  Jackson  Circuit  Court;  D.  H.  Coleman,  Judge; 

affirmed  April  18,  1921;  per  Humphreys,  J. 
Bishop  V.  Johnson;  Little  River  Chancery  Court;  James  D.  Shaver, 

Chancellor;  affirmed  May  2,  1921;  per  Wood,  J. 
Rees  &  Co.  v.  Overton;  Clark  Circuit  Court;  George  R,  Haynie,  Judge ; 

affirmed  May  9,  1921;  per  McCulloch,  C.  J. 
Horton  v.  Durham;  Faulkner  Chancery  Court;  Jordan  Sellers,  Chan- 
cellor; affirmed  May  30,  1921;  per  McCulloch,  C.  J. 
Federal  Truck  &  Motors  Co.  v.  Tompkins;  Franklin  Circuit  Court, 

Ozark  District;  James  Cochran,  Judge;  reversed  J^pe  6,  1921; 

per  Smith,  J. 
Parker  v.  Mitchell;  Conway  Chancery  Court;  Jordan  Sellers,  Judge; 

affirmed  June  6,  1921,  per  Humphreys,  J. 
Kuros  V.  Banner  Cove  Co.;  Jefferson  Circuit  Court;  W.  B.  Sorrells, 

Judge;  affirmed  June  27,  1921;  per  Wood,  J. 
Robertson  v.  Dell;  Clay  Chancery  Court,  Western  District;  Archer 

Wheatley,   Chancellor;    affirmed   June    27,     1911;    per     McCul- 
loch, J. 
Turner  Furnishing  Goods  Co.  v.  Price  Bros.;  Randolph  Circuit  Court, 

J.  B.  Baker,  Judge;  affirmed  June  27,  1911;  per  Smith,  J. 
Pope  County  Real  Estate  Company  v.  Clifton;  Pope  Circuit  Court; 

A.  B.  Priddy,  Judge;  affirmed  July  4,  1921;  per  Wood,  J. 
Reynolds  v.  Cowan   Bros.  &  Hardin;   St  Francis   Chancery  Court; 

A.  L.  Hutchins,  Chancellor;  affirmed  July  11,  1921;  per  Hart,  J. 
Ozark  Coal  &  Mining  Co.  v.  Mansfield;   Franklin  Chancery   Court, 

Ozark  District;  J.  V.  Bourland,  Chancellor;  affirmed  July  11, 1921; 

per  Humphreys,  J. 
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Louis  Rich  Construction  Company  v.  F.  C.  Culver;  Yell  circuit 
court,  DanviUe  district;  A.  B.  Priddy,  Judge;  settle  and  appeal  dis- 
missed on  appellant's  motion,  September  20,  1920;  per  curiam. 

The  Climber  Motor  Corporation  v,  W.  G.  Schutte;  Pulaski  cir- 
cuit court.  Third  division;.  W.  G.  Hendricks,  Judge;  settled  and  ap- 
peal dismissed  October  4,  1920,  by  consent;  per  curiam. 

Mrs.  Marah  Roberts  v.  E.  N.  Wiegel,  et  al;  Pulaski  circuit  court. 
Second  division;  Guy  Fulk,  Judge;  appeal  dismissed  December  20, 
1920,  on  appellant's  motion;  per  curiam, 

Maude  Patterson,  by  her  Guardian,  Thad  Walker,  v.  John  Lea; 
Pulaski  circuit  court.  Second  division;  Guy  Fulk,  Judge;  appeal  dis- 
missed on  appellant's  motion,  October  11,  1920;  per  curiam. 

Pierce  Watkins  v.  The  State  of  Arkansas;  Boone  circuit  court; 
J.  M.  Shinn,  Judge;  appellant  pardoned  by  Governor,  and  appeal 
dismissed  October  11,  1920;  per  curiam. 

City  of  Dermott,  et  al.  v.  L.  M.  Belser,  et  al.;  Chicot  chancery 
court;  E.  G.  Hammock,  Chancellor;  appeal  dismissed  October  11, 1920, 
for  non-compliance  with  rule  nine;  per  curiam, 

A.  J.  Marsh  v.  W.  L.  Wesson ;  Prairrie  circuit  court.  Northern  dis- 
trict; George  W.  Clark,  Judge;  settled  and  appeal  dismissed  October 
25,  1920,  on  appellant's  motion;  per  curiam. 

Western  Union  Telegraph  Co.  v.  DeWitt  Rice  Mill  Company,  et 
al.;  Pulaski  circuit  court,  Second  division;  A.  F.  House,  Judge;  ap- 
peal dismissed  on  appellant's  motion,  November  15,  1920;  per  curiam^ 

New  York  Life  Insurance  Company  v.  D.  W.  Hughes,  adminis- 
trator of  the  estate  of  Samuel  A.  Hughes,  deceased;  Ouachita  circuit 
court;  C.  W.  Smith,  Judge;  appeal  dismissed  on  appelant's  motion 
November  15,  1920;  per  curiamt, 

Alfred  Hawn  v.  S.  N.  Bradshaw  and  George  J.  Crimip;  Searcy 
chancery  court;  Ben  F.  McMahan,  Chancellor;  appeal  dismissed  No- 
vember 22,  1920,  for  non-compliance  with  rule  nine;  per  curiam, 

Mrs.  Susie  Morton  v.  Clarence  W.  Hussey  and  Jas.  A.  Gorman; 
St.  Francis  chancery  court;  A.  L.  Hutchins,  chancellor;  appeal  dis- 
missed November  29,  1920,  in  accordance  with  stipulations  filed; 
per  curiam,, 

A.  A.  Price,  et  al.,  commissioners  of  Road  District  No.  1,  of 
Howard  county,  v.  J.  C.  Cornish,  et  al.;  Howard  chancery  court; 
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James  D.  Shaver,  chancellor;  appeal  dismissed  January  1,  1921,  for 
non-compliance  with  rule  nine;  per  curiam, 

Ed  Daniels  v.  The  State  of  Arkansas;  Jefferson  circuit  court; 
W.  B.  Sorrells,  judge;  appeal  dismissed  January  10,  1921,  for  failure 
to  perfect  appeal  within  the  time  prescribed  by  law;  per  curim. 

City  of  DeWitt,  et  al.  v  St.  Louis  Southwestern  Railway  Com- 
pany; Pulaski  circuit  court,  second  division;  Guy  Fulk,  judge;  ap- 
peal dismissed  January  17,  1921,  on  appellant's  motion;  per  curiam. 

Vess  Summers  v.  The  State  of  Arkansas ;  Hempstead  circuit  court ; 
G,  R.  Haynie,  judge;  appellant  pardoned  by  Govemoi;  appeal  dis- 
missed January  17,  1921 ;  per  curiam. 

Hicks  Riley  v.  The  State  of  Arkansas ;  certiorari  to  Jefferson  cir- 
cuit court;  W.  B.  Sorrells,  judge;  judgnient  refusing  bail  affirmed,  Feb- 
ruary 7,  1921;  per  curiam, 

James  Reidenger  v.  The  State  of  Arkansas;  certiorari  to  Jeffer- 
son circuit  court;  W.  B.  Sorrells,  judge;  judgment  refusing  bail  af- 
firmed, February  7,  1921;  per  curiam. 

Alfred  Jack  v.  B.  F.  Yount;  Washington  circuit  court;  W.  A. 
Dickson,  judge;  appeal  dismissed  February  7,  1921,  for  non-compliance 
with  rule  nine;  per  curiam, 

Whitcomb  Safford,  doing  business  as  Safford  Motor  Company,  v. 
Billie  Boone;  Miller  circuit  court;  George  R.  Haynie,  judge;  affirmed 
on  appellee's  motion,  March  21,  1921,  pursuant  to  rule  seven;  per 
curiam, 

St.  Joe  and  Witts  Springs  Road  Improvement  District,  et  al.  v. 
W.  F.  Cash,  et  al.;  Searcy  chancery  court;  B.  F.  McMahan,  chancel- 
lor; appeal  dismissed  March  21,  1921,  for  non-compliance  with  rule 
nine;  per  curiam, 

Ed.  Daniels  v.  The  State  of  Arkansas;  Jefferson  circuit  court; 
W.  B.  Sorrells,  Judge;  appeal  dismissed  March  28,  1921,  for  failure 
to  lodge  transcript  within  the  time  required  by  law;  per  curiam, 

T.  H.  Tucker  and  B.  H,  Friar  v.  Marianna  Cotton  Oil  Company; 
St.  Francis  circuit  court;  J.  M.  Jackson,  judge;  appeal  dismissed 
March  28,  1921,  on  appellant's  motion;  per  curiam, 

Tempie  Golightly,  et  al.  v.  M.  D.  Thompson;  Woodruff  chancery 
court,  Northern  district;  A.  L.  Hutchins,  chancellor;  settled,  and  ap- 
peal dismissed  April  4,  1921,  on  appellant's  motion ;  per  curiam, 

Nick  Peay  v.  City  of  North  Little  Rock;  Pulaski  chancery  court; 
John  E.  Martineau,  chancellor;  affirmed  May  2,  1921,  on  appellee's 
motion,  for  non-compliance  with  rule  nine;  per  curiam, 

St.  Francis  River  Plantation  Company  and  George  B.  Morledge 
V.  E.  L.  Horton;  St.  Francis  chancery  court;  A.  L.  Hutchins.  chan- 
cellor; settled,  and  appeal  dismissed  by  consent.  May  2,  1921;  per 
curiam, 

H.  L.  Richardson,  Lee  Downey  and  Standard  Life  Insurance  Corn- 


Digitized  by 


Google 


AKK.]  Appendix.  659 

pany  v.  Southern  Surety  Company,  L.  A.  Chafin  as  next  friend  of  Loyd 
W.  Rees  and  Cora  Chafin ;  Clay  chancery  court,  western  district ; 
Archer  Wheatley,  chancellor;  affirmed  on  appellee's  motion,  for  non- 
compliance with  rule  nine,  June  6,  1921;  per  curiam. 

Ed  Bass  V.  Granville  Clarkson;  Clay  circuit  court,  Western  dis- 
trict; R«  H.  Dudley,  judge;  appeal  dismissed  June  13,  1921,  on  ap- 
pellee's motion;  per  curiam. 

Turner  Williams  v.  R.  S.  Cherry;  Jefferson  circuit  court;  W.  B. 
Sorrells,  judge;  appeal  dismissed  June  13,  1921,  on  appellee's  motion, 
pursuant  to  rule  seven;  per  curicunt. 

Dutch  Charton  v.  The  State  of  Arkansas;  Conway  circuit  court; 
J.  T.  Bullock,  special  judge;  appeal  dismissed  June  27,  1921,  on  ground 
that  no  final  judgment  was  rendered  in  lower  court;  per  curiam. 

Road  Improvement  Distsrict  No.  1,  of  Franklin  county,  v.  A.  G. 
Hargnrove,  H.  T.  Collum  a  nd  J.  M.  Murray;  Franklin  chancery 
court;  J.  V.  Bourland,  cancellor;  appeal  dismissed  June  27,  1921,  on 
the  ground  that  the  same  maters  involved  in  this  appeal  were  dis- 
posed of  in  case  numbered  6860,  brought  up  on  certiorari ;  per  curiam. 

C.  D,  Harmon  v.  J.  P.  Henderson;  prohibition  to  Garland  chan- 
cery court;  J.  P.  Henderson,  chancellor;  petition  overruled  orally, 
July  11,  1921;  per  curiam. 

George  H.  Gammill  and  Mattie  C.  Gammill  v.  A.  E.  Carder  and 
Simmons  National  Bank;  Jefferson  chancery  court;  John  M.  Elliott, 
chancellor;  settled,  and  appeal  dismissed  by  consent,  July  11,  1921; 
per  curiam. 

W.  W.  Davis,  et  al  v.  E.  Z.  Newsum,  et  al.;  Woodruff  chancery  court. 
Northern  district;  A.  L.  Hutchins,  chancellor;  appeal  dismissed  on 
appellant's  motion,  September  19,  1921;  per  curiam. 

D.  J.  Nance  v.  Robert  Logan;  Jackson  circuit  court;  Dene  H. 
Coleman,  judge;  appeal  dismissed  on  appellant's  motion,  September 
19,  1921;  per  curiam. 

Wm.  Perry  and  C.  C.  Givens  v.  Missouri  Pacific  Railroad  Com- 
pany and  John  C.  Davis,  Director-General,  etc.;  Hempsted  circuit 
court;  George  R.  Haynie,  judge;  settled  and  appeal  dismissed,  Sep- 
tember 19,  1921,  on  appellant's  motion;  per  curiam. 

Harrison  Smith  v.  Garland  Snyder;  Boone  chancery  court;  B.  F. 
McMahan,  chancellor;  appeal  dismissed  September  26,  1921,  for  non- 
compliance with  rule  nine;  per  curiam. 
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ACCORD  AND  SATISFACTION: 

acceptance  of  check  in  full  settlement  held  to  be.    Arkansas  Zino 

&  Smelting  Co.  v.  Silver  Hollow  Mining  Co,,  512. 
letters  held  not  to  establish.    Id. 

ACTIONS: 

suit  to  foreclose  mortgage  consolidated  with  one  for  specific  per- 
formance when.    Fenner  v.  Reeher,  553. 

ADVERSE  POSSESSION: 

possession  of  tenant  by  curtesy  not  adverse  to  remainderman. 

Smith  V.  Maberry,  216. 
conveyance  by  life  tenant  held  not  to  forfeit  his  estate.     Id, 

ANIMALS: 

impounding  statutes  upheld.    Howell  v.  Daughet,  450« 

provision  for  killing  unsold  animal  upheld.    Id, 

sufficiency  of  time  allowed  owner  to  reclaim  impounded  animal.  Id. 

Id. 
time  required  for  cattle  tick  to  develop.    Payne  v.  Cotner,  401, 

APPEAL  AND  ERROR: 

pleadings  treated  as  amended  to  conform  to  proof  when.  Wil- 
liams V.  Walker,  49. 

questions  involved  held  not  to  be  moot.    Peel  v.  Lane,  79. 

appeal  dismissed  for  inadequacy  of  abstract.  Linnney  v.  E.  C. 
Linney  &  Co.,  105. 

effect  of  appeal  from  order  directing  verdict.  Coplen  v.  Texar- 
kana  Tire  House,  108. 

erroneous  admission  of  evidence  cured  by  instruction  excluding 
it.    Newport  Levee  District  v.  Price,  122. 

erroneous  exclusion  of  evidence  harmless  when.    Id. 

presumption  indulged  in  absence  of  bill  of  exceptions.  Cohlentz  & 
Logsdon  v.  L.  D.  Powell  Co.,  151. 

effect  of  absence  of  motion  for  new  trial  as  to  errors  not  appear- 
ing of  record.    International  Harvester  Co.  v.  Lay  ton,  156. 

verdict  conclusive  if  sustained  by  substantial  evidence.    Id, 

conclusiveness  of  law  court's  Ending  of  facts.    Id, 
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APPEAL  AND  ERROR— Continued. 

refusal  to  sustain  garnishment  of  highway  district's  funds  pre- 
judicial when.    Henslee  v.  Mohley,  181. 

erroneous  admission  of  evidence  harmless  when.  Interstate  Bus. 
Men's  Ace.  Assoc,  v.  Sanderson,  195. 

credibility  of  witness  held  for  jury,  and  not  for  court.  Fadr  Store 
No.  32  V.  Hadley  Milling  Co.,  209. 

when  Supreme  Court  will  declare  testimony  insufficient.    Id. 

when  evidence  of  substantial  character.    Id. 

conclusiveness  of  verdict  on  conflicting  evidence.  American  Ry. 
Exp.  Co.  V.  Mackley,  227, 

presumption  not  indulged  in  favor  of  judgment  when.  Clear 
Creek  Oil  &  Gas  Co.  v.  Ft.  Smith  Spelter  Co.,  260. 

abstract  instruction  harmless  when.     Worthen  v.  Smith,  276. 

conclusiveness  of  chancellor's  finding  of  facts.  Ferguson  v.  Guy- 
don,  295. 

objection  to  jurisdiction  of  equity  waived  when.  Blair  v.  Clear 
Creek  Oil  &  Gas.  Co.,  301. 

chancery  case  reopened  for  further  testimony  when.    Id. 

necessity  of  entry  of  judgment  dismissing  appeal  from  county 
court.    Edgar  v.  Brown,  314. 

presumption  where  motion  to  dismiss  appeal  is  not  brought  up.  Id. 

on  appeal  from  judgment  of  dismissal  bill  of  exceptions  should  in- 
corporate motion  to  dismiss  and  testimony  thereon.  Hale  v. 
Road  Imp.  Dist.  No.  1,  316. 

presumption  from  silence  of  bill  of  exceptions.    Id. 

defect  not  pointed  out  by  appellee  considered  by  court  when.  Id. 

appeals  must  be  taken  within  6  months  from  renditioYi  of  judg- 
ment.   Field  V.  Waters,  325. 

submission  of  improper  issue  prejudicial  when.  Carrigan  v. 
Nichols,  336. 

harmless  error  to  sustain  attachment  and  order  sale  when.  Fair 
V.  Beal-Burroiv  Dry  Goods  Co.,  341. 

decree  on  former  appeal  as  law  of  case.    Stuart  v.  Barron,  380. 

party  not  estopped  to  object  to  decree  when.    Id. 

judgment  held  not  final.      Id. 

trial  court  limited  by  mandate.    Sellers  v.  Harney,  390. 

conclusiveness  of  judge's  certificate  to  bill  of  exceptions.  Wil- 
lison  V.  Loretz,  436. 

order  directing  inventory  of  goods  in  receiver's  hands  held  not 
final.    Brown  v.  Falls  Rubber  Co.,  443. 

erroneous  admission  of  evidence  harmless  when.  Payne  v.  Thurs- 
ton, 456. 
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A.PPEAL  AND  ERROR— Ccmeinued. 

necessity  of  specific  objection  to  abstract  hypothetical  question 
asked  expert  witness.    Id. 

ground  of  motion  for  new  trial  not  urged  in  brief  treated  as  aban- 
doned.   Id. 

ARBITRATION  AND  AWARD; 

validity  of  agreement  for.    Wilmot  v.  Wardy  41. 
ATTACHMENT: 

plaintiff  not  liable  for  defendant's  goods  lost  in  sheriff's  hands. 
Fair  v.  Beal-Burrow  Dry  Goods  Co.,  340. 

burden  on  defendant  to  show  that  sheriff  was  negligent.    Id. 

evidence  held  not  to  show  negligence  by  plaintiff's  attorney.    Id. 

separate  attachment  not  sustained  against  one  of  several  defend- 
ants jointly  sued.    Id. 

ATTORNEY  AND  CLIENT: 

amount  of  fees  reduced  when.    Stuart  v.  Barron,  380. 

no  contract  implied  to  pay  for  attorney's  services  when.  Caldwell 
V.  Missouri  State  Life  Ins.  Co.,  474. 

no  contract  implied  to  pay  for  attorney's  services  in  exposing  mis- 
appropriations by  president  of  insurance  company.    Id. 

BANKRUPTCY: 

limit  of  power  of  trustee  to  attack  conveyance  to  bankrupt's  wife. 
Durrett  v.  Harris,  4. 

BANKS  AND  BANKING: 

bank  pays  forged  check  at  its  peril.    Bank  of  Black  Rock  v.  B. 

Johnson  &  Son  Tie  Co.,  11. 
whether  depositor  negligent  in  discovering  and  reporting  forgery 

held  for  jury.    Id. 
effect  of  such  negligence  of  depositor.    Id. 
liability  of  bank  paying  unaccepted  check  on  forged  indorsement. 

Southern  Trust  Co.  v.  American  Bank  of  Commerce  &  Trust 

Co.,  283. 
transaction  held  not  to  be  acceptance  of  check.    Id. 
contract  to  redeem  certain  stock  construed.     Maxwell  v.  Felker, 

393. 
statute  making  stockholders  of  bank  liable  for  public  funds  up- 
held.   Bank  of  Blytheville  v.  State,  504. 
stockholders  held  to  have  accepted   such   statute   by  continuing 

in  business.     Id. 
such  statute  not  repealed  by  banking  act.    Id. 
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BANKS  AND  BANKING— ConHnued. 

stockholders  liable  for  fpublic  funds,  though   not  deposited  to 

separate  accounts.    Id, 
funds  of  drainage  district  not  "public  funds,"  within  such  statute. 

Id. 
voluntary  payments  to  school  fund  held  "public  funds."    Id. 
liability  for  deposit  received  after  banking  hours.    Farmers*  Bank 

&  Trust  Co,  V.  Boshear,  589. 
jury  question  as  to  reasonable  time  to  check  up  account.    Id. 
duty  of  depositor  to  check  up  statement  of  account.    Id, 
finding  that  deposit  was  made  held  sustained.    Id, 
right  of  bank  paying  forged  check  to  recourse  on  prior  indorser. 

Farmers*  Bank  &  Trust  Co,  v.  State  Bank,  59. 

BROKERS: 

instruction  as  to  broker's   right  to  commission  held  abstract. 
Wortham  v.  State,  278 

agent  effecting  sale  entitled  to  commission  when.  WUlison  v. 
Lwetz,  436. 

good  faith  between  brokers  held  question  for  jury  when.     Id, 

instruction  as  to  right  of  broker  effecting  sale  to  commission  dis- 
approved.   Id. 

authority  to  broker  to  negotiate  loan  held  unilateral  when.  Biscoe 
V.  Deming  Investment  Co.,  525. 

broker  procuring  lender  entitled  to  commission.    Id, 

broker  bound  by  escrow  agreement  when.     Id, 
BULK  SALES  LAW:     See  Fraudulent  Conveyances. 

CARRIERS: 

necessity  of  presenting  claim  for  lost  freight  within  six  months 
after  shipment.     Missouri  Pac,  Rd.  Co,  v.  Reed,  118. 

whether  cattle  were  infected  with  ticks  when  shipped  held  ques- 
tion for  jury,  Payne  v.  Carter,  401. 

evidence  held  to  show  that  cattle  were  infected  when  shipped,  if 
at  all.    Id, 

carrier  not  liable  for  mistake  of  government  inspector.    Id. 

complaint  alleging  delay  in  shipping  live  stock  held  sufficient. 
Payne  v.  Mallory,  431. 

duty  to  ship  live  stock  promptly.    Id. 

burden  on  carrier  to  show  excuse  for  delay.    Id, 

time  to  be  allowed  passengers  to  alight.    Payne  v.  Thurston,  456. 

negligence  in  not  affording  passengers  time  to  alige  held  for 
jury.    Id 

duty  of  carrier  to  assist  passenger.    Id, 
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COMPROMISE  AND  SETTLEMENT; 

executed  compromise  of  disputed  claim  is  consideration.  Fair  v. 
Beal'Burrow  Dry  Goods  Co,^  340. 

but  not  so  as  to  an  executory  agreement  to  compromise.    Id, 

CONSTITUTIONAL  LAW: 

preferential  contracts  of  gas  company  can  not  be  impaired  when. 
Clear  Creek  Oil  &  Gas  Co,  v.  Ft.  Smith  Spelter  Co.    260. 

validity  of  impounding  statute  upheld.     Howell  v.  Daughet,  450. 
validity  of  act  changing  bank's  charter.     Bank  of  BlytheviUe  v. 
State,  504. 

CONTINUANCE: 

asked  for  cumulative  evidence  properly  refused.  Stewart  v. 
State,  504. 

motion  for,  should  be  verified.    Brickey  v.  State,  595. 
not  granted  for  absence  of  cumulative  evidence.    Id. 

CONTRACTS:     See  Equity;  Banks  &  Banking;  Logs  &  Logging. 

evidence  held  to  establish  subs.antial  performance  of  contract. 
Wilmot  V.  West,  41. 

non-performance  excused  on  account  of  interference  by  govern- 
ment.  Tipler-Grossman  Lbr.  Co.  v.  Forrest  City  Box  Co.,  132. 

requisition  by  government  as  excuse  for  non-performance.    Id. 

instruction  as  to  governmental  interference  with  performance  held 
error  when.    Id. 

finding  that  subcontractor's  work  did  not  substantially  comply 
with  contract  held  not  sustained.    Henslee  v.  Mohley,  181. 

right  of  contractor  to  forfeit  sul:  contractor's  contract.  Id. 

contractor  not  entitled  to  recover  extra  costs  from  subcontractor. 
/* 

cost  of  completing  subcontractor's  work  deducted  when.   Id. 

burden  on  contractor  of  proving  additional  expense  caused  by  sub- 
contractor's failure  to  finish  work.     Id. 

contracts  in  partial  restraint  of  trade  upheld.  Patterson  v. 
Rogers,  *£.22. 

distinction  between  quasi  and  implied  contracts.  Caldwell  v.  Mis- 
souri State  Life  Ins.  Co.,  474. 

construction  of  contract  question  for  court  when.  Berger  v. 
Jonesboro  Motor  Co.,  605. 

CORPORATION  COMMISSION:      See  Public  Service  Commission, 
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CORPORATIONS: 

"declaration  of  trust"  held  not  to  create  corporation.     Greene 

County  V.  Smithy  33. 
foreign  corporation  accepting  order  for  books  not  doing  business 

in  State.     Coblentz  &  Logsdon  v.  L.  D.  Powell  Co,,  151. 
authority  of  Legislature  to  regulate  corporations  and  to  declare 

their  services  to  be  public.     Clear  Creek  Oil  Co,  v.  Ft.  Smith 

Spelter  Co,,  260. 

COSTS: 

right  of  successful  plaintiff  to  costs.    Henslee  v.  Mobley,  181. 
COURTS: 

where  motion  for  new  trial  is  filed  within  10  days,  jurisdiction 
not  lost  by  municipal  court  failing  to  act  within  that  time. 
Carroll  v.  Texport  Oil  Co.,  18. 

non-resident  may  sue  in  State  courts.  Linney  v.  E,  C.  Linney  & 
Co,,  105. 

CRIMINAL  LAW:     See  Perjury;  Continuance. 

refusal  to  repeal;  instructions  not  error.    Broion  v.  State,  24. 

necessity  of  objection  to  question  asked  defendant  on  cross-exam- 
ination.    Cochrell  v.  State,  256. 

appeal  i^  felony  case  held  within  time.     State  v.  Roberta,  328. 

contents  of  transcript  on  appeal  from  order  sustaining  demurrer 
to  indictment.     Id. 

corroboration  of  accomplice  sufficient  when.  Haskina  v.  State, 
351 

corroboration  of  accomplice  in  robbery  held  sufficient.    Id, 

form  of  instruction  as  to  alibi.    Id. 

instruction  as  to  alibi  approved.    Id. 

instruction  as  to  alibi  disapproved.  Id. 

cross-examination  of  accused  not  prejudicial  when.  Garriaon  v. 
State,  370. 

evidence  of  permitting  bets  on  horse  races  more  than  a  year  pre- 
vious admissible  on  trial  for  maintaining  nuisance.  Blumen- 
atiel  V.  State,  421. 

punishment  for  maintaining  common-law  nuisance.     Id. 

proof  of  former  testimony  hearsay  when.    Id. 

general  objection  to  fundamentally  defective  instruction  held  suf- 
ficient.   Trotter  v.  State,  466. 

instruction  as  to  weight  of  circumstantial  evidence  disapproved. 
Id. 

proper  to  refuse  to  repeat  instructions.    Stewart  v.  State,  540. 
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suffiiciency  of  corroboration  of  accomplice  in  theft.  Tmvnsend  v. 
State,  573. 

defendant  held  to  have  waived  time  of  sentence.  Brickey  v. 
State,  595. 

witness  not  authorized  to  state  opinion  as  to  appearance  of  a 
place.     George  v.  State,  638. 

not  error  to  deal  with  separate  phases  of  case  in  separate  instruc- 
tions.   Id. 

CURTESY:     See  Adverse  Possession;  Life  Estate. 

right  of  husband  in  deceased  wife's  land.    Smith  v.  Maherry,  216. 

DEEDS: 

reservation  or  exception  in  favor  of  stranger  held  void.  Guaranty 
Loan  &  Trust  Co,  v.  Helena  Improvement  District  56. 

DESCENT  AND  DISTRIBUTION:      See  Dower. 

effect  of  vesting  estate  in  widow  and  children.     Young  v.  Lowe, 

129. 
injunction  granted  against  widow  using  such  estate  for  her.  ex- 
clusive benefit.    Id, 

DIVORCE  AND  ALIMONY: 

chancellor  not  required  to  accept  husband's  unsupported  state- 
ment that  his  funds  were  stolen.    East  v.  East,  143. 
remedy  for  enforcing  decree  for  alimony  and  maintenance.    Id. 
imprisonment  for  failure  to  pay  alimony  justified  when.    Id. 
DOWER: 

in  new  acquisition  where  no  children  left.    Beard  v.  Beard,  29. 
ancestral  estate  defined.     Id. 

DRAINS: 

county  treasurer  not  entitled  to  commissions  on  funds  of  drain- 
•age  district.    Brown  v.  Epperson,  62. 

ELECTIONS: 

supporting  affidavits  required  in  primary  election  contest.  Fer- 
guson V.  Montgomery,  83. 
affiants  required  to  be  of  same  party.    Id. 
sufficiency  of  complaint  in  primary  election  contest.  Id. 
complaint  properly  amended  when.    Id. 
limit  of  control  of  courts  over  primary  elections.    Id. 
authority  of  State  to  regulate  primary  electionr.     Id. 
who  may  vote  at  such  elections?    Id. 
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ELECTION  S — Continued, 

statute  held  to  regulate  primary  election  contests,  but  not  to 

affect  tests  of  voters.    Id, 
courts  may  review  acts  of  party  authorities  allowing  members 

of  opposing  party  to  vote.    Id. 
primary  election  law  to  be  construed  to  advance  remedy.    Id. 
error  in  Democratic  primary  to  allow  Republicans  to  vote.    Id. 
contestant's  offer  to  prove  illegal  votes  held  sufficient.     Id, 
not  necessary  to  challenge  illegal  votes.    Id, 
effect  of  failure  to  make  duplicate  register  of  voters.    Id, 
statute  directing  ouster  of  losing  "defendant"  construed.    Id, 

EMINENT  DOMAIN: 

proceeding  to  condemn  for  levee  purposes  held  to  comply  sub- 
stantially with  statute.  Guaranty  Loan  &  Trust  Co,  v.  Helena 
Improvement  Co.^  66. 

right  of  plaintiff  to  dismiss  condemnation  proceeding.    Id, 

evidence  of  sentimental  value  of  land  taken  inadmissible.  New- 
port Levee  District  v.  Price,  122. 

evidence  when  plaintiff  purchased  land  held  admissible.    Id. 

measure  of  damages  for  appropriation  of  land.    Id. 

no  defense  that  damages  were  caused  by  independent  contractor. 
Id, 

EQUITY: 

doctrine  of  laches  inapplicable  where  equitable  relief  not  sought. 
Smith  V.  Mallory,  216. 

objection  to  jurisdiction  waived  when.  Blair  v.  Clear  Creek  Oil 
&  Gas  Co.,  301. 

chancery  case  reopened  for  further  testimony  on  reversal  when.  Id, 

vacation  decree  may  be  entered  against  infant.  Stuart  v.  Bar- 
ron, 380. 

equity  looks  at  substance  in  construing  contracts.  Maxwell  v. 
Felker,  393. 

discards  surplusage.    Id. 

will  supply  omissions  when.  Id. 

ESTOPPEL: 

lessee  estopped  to  claim  right  to  lease  by  permitting  guardian's 
sale  when.    Matthews  v.  Brown,  112.  • 

estoppel  by  representation  held  to  arise  when.  Ferguson  v.  Guy- 
don,  295. 

elements  of  equitable  estoppel.    Id, 
finding  of  estoppel  supported  by  evidence  when.    Id, 
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EVIDENCE: 

opinion  as  to  party's  finances  held  inadmissible.  Mitchell  v. 
LindUy,  37. 

burden  of  proving  claim  against  decedent.    Id. 

parol  evidence  inadmissible  to  vary  a  written  contract.  Fair 
Store  No.  32  v.  Hadley  Milling  Co.,  209. 

judicial  notice  taken  that  gas  is  usually  developed  for  public 
distribution.  Clear  Creek  Oil  &  Gas  Co.  v.  Ft.  Smith  Spel- 
ter Co.,  260. 

courts  will  not  take  judicial  notice  of  record  in  another  case. 
Bolton  V.  Missouri  Pac.  Rd.  Co.,  319. 

parol  evidence  admissible  to  explain  written  agreement  when. 
Maxwell  v.  Felter,  393. 

judicial  notice  taken  of  time  required  for  adult  cattle  tick  to 
develop.    Payne  v.  Cotner,  401. 

statement  as  to  past  event  held  inadmissible.  Payne  v.  Thurston, 
456, 

inadmissible  to  ask  expert  an  abstract  hypothetical  question,  /d 

parol  evidence  admissible  to  explain  provisions  of  written  con- 
tract.   Byrd  v.  Baker-Matthews  Lhr.  Co.,  576. 

EXEMPTIONS: 

husband  cannot  claim,  against  liability  for  wife's  attorney's  fee 

in  divorce  suit.     Walker  v.  Walker,  170. 
wages  of  laborers  exempt  only  as  to  debts  by  contract.   Id. 

EXECUTORS  AND  ADMINISTRATORS: 

burden  of  proving  claim  against  a  decedent.  Mitchell  v.  Lindley, 

37. 
evidence  held  to  establish  claim.    Id  . 

FRAUDULENT  CONVEYANCES: 

effect  of  creditor  permitting  wife  to  redeem  husband's  land  with 

husband's  funds.    Durrett  v.  Harris,  4. 
store  building  not  a  "fixture"  within  bulk  sales  law.    Bobbins  v. 

FuUer,  173. 
finding  of  grantee's  knowledge  of  insolvent  grantor's  condition 

held  sustained.    Id. 
effect  of  conveyance   voluntary  in  part.    Id. 

GAMING:  ~! 

maintaining  a  place  for  betting  on  horse  races  held  a  nuisance. 

Blumenstiel  v.  State,  421. 
knowledge  of  defendant.     Id. 

allegation  in  indictment  that  frequenters  of  the  place  were  "idle 
and   ill-disposed"   held   surplusage.     Id. 
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GARNISHMENT: 

funds  of  highway  district  subject  to,  when.  Henslee  v.  Mot- 
ley, 181. 

when  equitable  garnishment  sustained.    Id, 
GAS: 

preferential  contracts  of  gas  company  not  impaired  by  State 
when.    Clear  Creek  Oil  &  Gas  Co.  v.  Ft  Smith  Spelter  Co.,  260. 

nor  by  the  gas  company.    Id. 

authority  of  gas  company  to  operate  as  public  utility.    Id. 

legislative  control  over  gas  company.   Id. 

when  gas  company  becomes  public  utility.    Id. 

effect  of  preferential  contracts  made  in  contemplation  of  becom- 
ing public  utility.     Id. 

GOOD  WILL: 

contract  not  to  engage  in  business  upheld  when.     Patterson  v. 

Rogers,  222. 
such  contract  must  be  definite  and  certain.    Id. 
effect  of  sale  of  business  with  good  will.    Id. 
agreement  not  to  engage  in  business  not  implied.    Id. 
right  of  seller  of  business  with  good  will  to  re-enter  business.    Id. 

GUARDIAN  AND  WARD: 

no  guardian  required  where  estate  less  than  $300  was  vested  in 
widow  and  children.    Young  v.  Lowe,  129. 
HIGHWAYS: 

funds  of  district  subject  to  garnishment  when.    Henslee  v.  Mot- 
ley, 181. 
commissioners  not  authorized  to  change  route.    Nunes  v.  Coyle, 

365. 
land  owner  not  estopped  to  complain  of  change  of  route  when.  Id. 

HOMICIDE: 

instruction  as  to  self-defense  approved.     George  v.  State,  638. 

evidence  of  previous  quarrel  inadmissible  when  .  Cockrell  v.  State, 
256. 

sufficiency  of  evidence  to  sustain  conviction  of  murder  in  sec- 
ond degree.    Id. 

instruction  as  to  voluntary  manslaughter  held  erroneous.  Tr  ot- 
ter V.  State,  466. 

opinion  of  witness  as  to  decedent's  reputation  held  inadmissible. 

Id. 
sentence  for  voluntary  manslaughter  reduced  when.    Id. 
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HOMICIDE — Continued. 

no  burden  on  defendant  in  assault  with  intent  to  kill  to  prove 
justification  or  excuse.     Parsley  v.  State,  518. 

form  of  instruction  as  to  burden  of  proving  justification  or  ex- 
cuse in  murder  case.    IcL 

insulting  or  slanderous  language  held  not  to  justify  assault.  Id. 

abusive  language  no  justification.  Id. 

effect  of  threatening  attitude  of  person  assaulted  .  Id. 

elements  of  assault  with  intent  to  kill.    Id. 

instruction    as  to  assault  with  intent  to  kill  approved.  Id. 

instruction  as  to  right  of  acquittal  if*  assault  was  made  under 
influence  of  passion  disapproved.   Id. 

evidence  held  to  sustain  conviction  of  voluntary  manslaughter. 
Stewart  v.  State,  540. 

refusal  to  instruct  as  to  right  to  kill  in  defense  of  habitation  held 

proper  when.    Id. 
dying  declaration  admitted  when.     Id. 
weight  of  dying  declaration  for  jury.    Id. 
admissibility  of  threats  by  decedent.    Id. 

INFANTS:     See  Parent  and  Child. 

matters  considered  in  awarding  custody  of  child.    State  ex  rel. 

Rosens  tern  v.  Hoover,  164 
court  will  consult  child's  inclination.    Id. 
vacation  decree  may  be  entered  against.    Stua/rt  v.  Barron,  380. 

INJUNCTION: 

to  restrain  widow  from  using  property  vested  in  her  and  her 
children  for  her  exclusive  benefit.     Young  v.  Lowe,  129. 

INSANE  PERSONS: 

time  allowed  for  appeals  by.  Hudson  v.  Union  &  Mercantile 
Trust  Co.,  249. 

decree  against,  not  void  for  want  of  answer.    Id. 

right  of  subrogation  of  person  lending  money  to  insane  person 
to  buy  land.    Id. 

contracts  of,  held  voidable.    Id. 

right  to  rescind  note  and  mortgage  without  restoring  consid- 
eration.   Id. 

rights  in  lands  of  insane  person  erroneously  sold.    Id. 

INSURANCE: 

insured  not  entitled  to  penalty  an  attorney's  fee  when.  Inter' 
state  Bus.  Men*8  Ace.  Assoc,  v.  Sanderson,  195. 
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INSURANCE— Continited. 

policy  forfeitable  for  nonpayment  of  premiums.  Robnett  v.  Cot- 
ton States  Life  Ins,  Co.,  199. 

"blue  notes"  held  valid.     Id. 

effect  of  non-payment  of  premium  note.    Id. 

grace  allowed  for  paying  premium  not  added  to  time  of  premium 
note.    Id. 

forfeiture  of  policy  for  non-payment  of  "blue  note"  not  waived 
when.    Id. 

effect  of  3-months'  delay  in  returning  policy  for  misrepresenta- 
tion.    Carrigan  v.  Nicholas  336. 

insurable  interest  defined.    Home  Mut.  Ben.  Assoc,  v.  Keller,  36. 

son-in-law  held  not  to  have  insurable  interest.    Id. 

Craword  &  Moses'  Dig.,  §  6068,  held  inapplicable  to  mutual  bene- 
fit societies.    Home  Mutual  Ben.  Assoc,  v.  Kellar,  361. 

insurable  interest  defined.    Home  Mut.  Ben.  Assoc,  v.  Keller,  361. 

effect  of  misstatement  as  to  insured's  ag:e.  De  Loach  v.  Ozark  Mut. 
Life  Ins.  Co.,  414. 

premiums  paid  recovered  where  misstatement  was  not  wilful.  Id. 
fraternal  society  estopped  by  knowledgre  of  local  agent.  Sovereign 
Camp,  W.  O.  W.  v.  Key,  562. 

INTOXICATING  LIQUORS: 

indictment  for  selling,  need  not  name  buyer.    Garrison  v.  State, 

370. 
eigtheenth  amendment  held  not  to  interfere  with  State  prohibitory 

.statutes.    Alexander  v.  State,  491. 
evidence  of  manufacturing  liquor  held  sufficient.     Robertson  v. 

State,  585. 
instruction  as  to  manufacture  held  harmless.    Id. 

JUDGMENT: 

defense  of  former  adjudication  must  be  pleaded  by  answer.  Bol- 
ton V.  Missouri  Pac.  Rd.  Co.,  319. 

former  judgement  not  res  judicata  when.  •  Id. 

court  cannot  vacate  after  term  except  for  statutory  grounds.Fie2d 
V.  Waters,  325. 

effect  of  omission  to  rule  on  motion  for  new  trial.    Id. 

JUDICIAL  SALES: 

rights  of  purchaser  under  erroneous  decree.     VLudcon  v.  Union 
&  Merc.  Trust  Co.,  249. 
JUSTICES  OF  THE  PEACE: 

notice  required  of  motion  for  new  trial  before.  Carroll  w.Texport 
Oil  Co.,  18. 


Digitized  by 


Google 


ABK.]  Index.  673 

LACHES:     See  Equity. 
LANDLORD  AND  TENANT: 

tenancy  from  year  to  year  created  when.    Peel  v.  Lane,  79. 
error  to  refuse  to  instruct  as  to  tenancy  from  year  to  year  when. 

Id. 
notice  required  to  terminate  tenancy  from  year  to  year.    Id. 
lease  construed  to  give  lessee  option  to  purchase.     Trieschmann 

V.  Blytkeville  Steam  Laundry,  237. 
lease  option  construed.    Ashmore  v.  Noble,  374. 
tenant  in  common  entitled  to  landlord's  lien  when.     Malane  v. 

Wade,  548. 
right  of  landlord   to  apply  proceeds  of  tenant's   crop   first  to 

account  for  supplies.      Id.. 
failure  to  pay  rent  as  breach  of  lease.    Id. 
damages  recoverable  by  landlord  for  unlawful  eviction.  Id. 
lease  of  land  to  be  cultivated  held  not  to  include  volunteer  hay 

crop.     Porter  v.  Vail,  642. 

LIFE  ESTATE:     See  Curtesy. 

laches  of  life  tenant  will  not  bar  remaindermen.  Smith  v.  Ma^ 
berry,  216. 

LIMITATION  OF  ACTIONS: 

statute  may  run  against  partnership  accounting  when.  Williams 
V.  Walker,  49. 

three  years'  statute  applicable  thereto.    Id.    . 

statute  held  not  to  run  where  partnership  not  dissolved,  repu- 
diated or  settled.    Id. 

plaintiff  not  required  to  set  forth  facts  showing  that  his  action  is 
berred.    McCollum  v.  Neim^er,  149. 

complaint  held  not  to  show  bar.    Id. 

LOGS  AND  LOGGING: 

contract  held  to  require  removal  of  timber  within  certain  time. 

Harris  v.  Terhune,  445. 
damages  recoverable  for  breach  of  contract  to  remove  stumps.  Id. 

MASTER  AND  SERVANT:     See  Negligence. 

when  error  to  direct  verdict  for  defendant  on  ground  of  plaintiff's 
contributory  negligence.  Scott  v.  Wisconsin  &  Arkansas  Lbr. 
Co.,  66. 

negligence  of  master  in  failing  to  furnish  safe  place,  for  jury 
when.    Id, 
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servant  held  not  to  have  assumed  risk  from  projecting  set-screw 
when.    Id, 

negligence  of  employee  in  obeying  commands  of  superior  held 
question  for  jury.    Id. 

test  of  master's  liability  for  servant's  acts,  American  Ry,  Ex- 
press Co,  V.  Mackley,  227, 

master  not  liable  for  killing  by  servant  when.    Id. 

master  not  liable  for  failure  to  furnish  safe  place  to  work  when. 
American  Bauxite  Co.  v.  Tudor,  500. 

negligence  of  plaintiff  and  of  fellow  servant  held  jury  questions. 
Id, 

MECHANICS'  LIEN: 

ten  days'  notice  not  required  where  owner  purchased  material  or 
employed  labor.    Malone  v.  HoUy  Grove  Lbr,  Co.,  242. 

evidence  held  to  sustain  finding  that  material  was  sold  to  owner. 
Id. 

MINES  AND  MINERALS: 

oil  and  gas  lease  abandoned  by  failure  to  drill  protection  well 

when.    Blair  v.  Clear  Creek  OU  &  Gas  Co.,  301. 
duty  of  lessee  to  protect  lessor  against  drainage.    Id. 
right  of  lessor  to  recover  for  lessee's  failure  to  sink  well.    Id. 
liability  of  lessee  for  proportionate  share  of  gas.    Id. 
measure  of  damages  for  failure  to  sink  well.    Id. 

MORTGAGES: 

may  be  released  by  written  or  parol  agreement.    Ribelin  v.  Loyd, 

487. 
release  held  to  be  absolute.    Id. 
sufficiency  of  consideration  for  release.    Id. 

MUNICIPAL  CORPORATIONS: 

sufficiency  of  petition  for  street  improvement  district.  Baird  v. 
Street  Paving  &  Imp.  Dist.  No.  1,  246. 

character  of  improvement  authorized.    Id. 

petition  may  ask  for  street  improvement  with  curbs  and  gut- 
ters.   Id. 

limitation  to  attacks  on  municipal  improvement  ordinances.  Mey- 
er V.  Board  of  Imp.  of  Paving  Dist,  No.  3,  623. 

third  persons  not  authorized  to  adopt  pleadings  of  original  plain- 
tiffs.   Id. 

persons  signing  petitions  for  improvement  not  estopped  to  attack 
void  assessment.    Id. 


Digitized  by 


Google 


ABK.]  Index.  675 

MUNICIPAL  CORPORATIONS— Ca?Uwitt«d. 

property  owners  estopped  when.  Id. 

boundaries  of  improvement  district  held  not  indefinite.    Id, 

assessment  exceeding  20  per  cent  limit  held  void.    Id, 

in  making  assessments  situation  of  each  lot  to  be  considered.    Id. 

allowance  made  for  existing  improvements  when.    Id. 

assessed  benefits  may  equal  cost  of  improvement.    Id. 

separate  districts  for  paving  and  guttering  authorized.    Id. 

separate  paving  and  guttering  districts  held  valid.    Johnson  v. 

Hamlen,  634. 
mistake  in  description  of  boundaries  held  immaterial.    Id. 

NEGLIGENCE:    See  Master  and  Servant;  Carriers. 

instruction  as  to  contributory  negligence  approved.  American 
Bauxite  Co,  v.  Tudor,  500. 

NEW  TRIAL: 

not  allowed  for  newly-discovered  evidence  when.    Fair  Store  No. 
32  V.  HacUey  Millmg  Co.,  209. 

PARENT  AND  CHILD:     See  Infants. 

effect  of  parent  surrendering  custody  of  child.  State  ex  rel  Ro- 
senetein  v.  Hoover,  164. 

PARTIES: 

suit  by  "Curators  of  Central  College,"  without  alleging  who  they 
were,  dismissed  for  want  of  proper  parties  plaintiff.  Curators 
of  Central  College  v.  Bird,  323. 

PARTNERSHIP:    See  Limitation  op  Actions. 

finding  of  existence  of,  sustained  when.    WiUiame  v.  Walker,  49. 
evidence  held  to  sustain  finding  that  partner  was  released,    /n- 

tematioTial  Harvester  Co.  v.  Layton,  156. 
partner  released  by  settlement  with  co-partner  when.    Id. 

PAYMENT: 

right  of  landlord  to  apply  proceeds  of  tenant's  crop  first  to  pay 
for  supplies.    Malone  v.  Wade,  648. 

PERJURY: 

indictment  need  not  set  forth  form  of  oath.    State  v.  Roberts,  328. 

indictment  held  sufficient,  ^d. 

sufficient  to  allege  that  false  testimony  was  material.    Id. 

not  necessary  to  allege  that  testimony  was  voluntarily  given.  Id. 
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PLEADING: 

plaintiff  not  entitled  to  complain  of  order  requiring  him  to 
make  complaint  more  specific  when.  McCollum  v.  Neimeyer,  147 

exhibits  in  chancery  pleading  held  controlling.  Maxwell  v.  Fel- 
ker,  393. 

PRINCIPAL  AND  AGENT: 

principal  bound  by  apparent  authority  to  sell.  G.  H,  Hammond 
Co.  V.  Joseph  Mercantile  Co.y  611. 

PUBLIC  SERVICE  COMMISSION: 

orders  of  Corporation  Commission  reviewable,  how.  Clear  Creek 
.  Oil  &  Gas  Co,  V.  Ft.  Smith  Spelter  Co.,  260. 

RECEIVERS: 

validity  of  order  directing  inventory  of  goods  in  receiver's  hands. 
Brown  v.  Falls  Rubber  Co.,  443. 

REFORMATION  OF  INSTRUMENTS: 

necessary  parties  in  suit  to  reform  deed.    Gibson  v.  Johnson^  569. 

RELEASE:     See  Partnership;  Mortgages. 
SALES:     See  Evidence. 

buyer  not  required  to  accept  goods  different  from  those  ordered. 

Huddleston  v.  Bernstein,  1. 
delivery  to  carrier  not  delivery  to  buyer  when.    Id. 
burden   on   vendor   to   prove   sale.     Coplen   v.    Texarkana   Tire 

House,  108. 
error  to  direct  a  verdict  for  vendor  when.    Id. 
prompt  delivery  of  lumber  waived  when.     Tipler-  Grossman  Lbr, 

Co.  V.  Forrest  City  Box  Co.,  132. 
error  to  ignore  issue  as  to  waiver  of  prompt  payment.    Id. 
remedies  of  seller  upon  buyer's  default  in  payment.    Coblentz  & 

Logsdon  v.  L.  D.  Powell  Co.,  151. 
finding  as  to  when  title  passed  held  sustained  by  evidence.    Byrd 

V.  Baker-Matthews  Lbr.  Co.,  576. 
sale  of  automobile  held  not  to  contemplate  increase  in  cost  on 

account  of  transportation  charges.     Berger  v.  Jonesboro  Mo- 
tor Co.,  605. 

SEDUCTION: 

corroboration  required  as  to  promise  of  marriage.  Brown  v.  State, 

24. 
evidence  held  to  be  sufficient  corroboration  of  such  promise.    Id. 
instruction  as  to  sufficiency  of  corroboration  disapproved.    Id. 
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SIGNATURE: 

effect  of  unwitnessed  signature  by  mark.     Huddleston  v.  Bern- 
stein,  1. 
SPECIFIC  PERFORMANCE: 

lessee  not  entitled  to  enforce  option  contract  when.    THeschmann 

V.  Blytheville  Steam  Laurub^.^^l- 
remedy  of  lessee  in  such  case.    Id, 
laches  will  bar  relief  by.    Aahmore  v.  Noble,  374. 

STATUTES: 

when  repealed  by  implication.     Bank  of  Blytheville  v.  State,  504. 
general  statute  held  not  to  repeal  prior  particular  statute  when. 
Id, 


STATUTES  CITED; 
CONSTITUTION  OF  UNITED 

States : 

Art.  1  5    8 495 

Art.   1     §  10 508 

18th  Amendment 493 

Acts  OF  Congress: 
U.  S.  CoMP.  Stat.: 

§  850,  8690-7 401 

Bankruptcy  Act: 

§     70, 1^ 

1916,  June  3,  (Comp  Stat.) 
§    3115g  

REVISED  STATUES   (Ark.) 
ch,  44,  §  3 471 

Crawford  &  Moses'  Dig.: 

§   80 131 

623-4 

1081 

1316 

1411 

1432-3 426,  427,  429 

1700-1833 36 

1826 155 

1832 155 


.139 


427 
559 
327 
142 


2140 
2190 
2342 
2355 
2356 
2369 
2414 
2632 
2669 


325 

386 

523 

525 

471 

546 

24 

426 

426 

2832,  2835 507 

3122 335,  429 

3181 575 

3229 598 

3506 172 

3506-9  143 

3536 29 

3639 269,  277 

3757 89 

3765 98,  99 

3772 89,  104 

3776 100 

3778 95 

3791 96 

3797-3802 98 

3933 59 

4186  372 

4870 178 

4870-2  (Bulk  Sales 

law)  350 


Digitized  by 


Google 


678 


Index. 


[148 


6546  172 

5649  247,  248 

5652  247,  248 

5666 624 

5668 628 

5672 631 

6068 364 

6095 568 

6160 499 

6290 327 

6448-9 21 

6449 22 

6890 552 

6917 245 

7789 14 

8729-30  155,  37 

9792 37 

9>853 36 

10322 911 


Constitution  of  1874: 

Art.  9,  §  1 172 

12,    6  508,509 

Session  Laws: 

1891,  p.  230 507 

1897,  June,  26 495 

Extra  Session,  p.  22 58 

1903,  p.  142 507,  508 

1905,  p.  577 269 

1909,  p.  839 63 

1911,  No.  221 64 

1913,  No.  113 507 

No.  177 63 

1915,  p.  1400 369 

1917,  p.  736 21 

1919,  p.  No.  147  §11 35 

1919,  p.  411,  §27  §28 263 

1919,  p.  634 451 


STIPULATIONS: 

effect  of  stipulation  in  contravention  of  statute  as  to  time  of 
applying  for  new  trial  in  municipal  court.  Carroll  v.  Texport 
Oil  Co,,  18. 

SUBROGATION:     See  Insane  Persons. 

TAXATION: 

trust  estate  for  acquiring  oil  and  gas  leases  in  foreign  State  not 
taxable,  Greene  County  v.  Smith,  33. 

oil  and  gas  leases  in  another  State  not  taxable.    Id. 
TENANCY  IN  COMMON: 

tenants  hold  by  distinct  titles  but  by  unity  of  possession.  Malone  v. 

Wade,  548. 
tenant  in  common  entitled  to  landlord's  lien  when.     Id, 

TREASURER:     See  Drains. 

TRESPASS: 

treble  damages  not  recoverable  in  cutting  timber  when.    Upton  v. 
Wimbrow,  408. 
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TRIAL: 

error  to  direct  verdict  when.    Seott  v.  Wisconsin  &  Ark,  Lbr,  Co. 

66. 
credibility  of  witness  question  for  jury.     Fair  Store  No.  32  v. 

Hadley  Milling  Co.,  209. 
demurrer  to  jurisdiction   treated   as  motion  to  transfer  cause 

when.     Fair  v.  BeaUBurrow  Dry  Goods  Co.,  340. 

TROVER  AND  CONVERSION: 

right  to  recover  value  of  converted  property  from  tort-feasor, 
Sloan  V.  Butler,  117. 

TRUSTS:    See  Taxation. 

breach  of  trust  by  widow  enjoined  when.    Young  v.  Lowe,  129. 
authority  of  trustee  to  execute  mortgage.  .  Ferguson  v.  Ferguson, 

290. 
"trust  estate"  created  when.    Greene  County  v.  State,  33. 

VENDOR  AND  PURCHASER: 

no  right  to  redeem  from  foreclosure  of  vendor's  lien,    Standley  v. 

Mason,  141. 
effect  of  title  bond.    Robbins  v.  Fuller,  173. 
effect  of  assignment  of  executory  contract.    Id. 
vendee  entitled  to  rescind  for  defect  of  title,  though  he  had  cut 

some  trees*    Jackson  v.  Barnes,  234. 

right  of  purchaser  to  marketable  title  defined.  Fenner  v.  Reeher, 

563. 
title  held  to  be  marketable.    Id. 

WILLS: 

provisions  of  will  construed  together.    Ferguson  v.  Ferguson,  290. 
cardinal  rule  to  ascertain  testator's  intent.    Finch  v.  Hunter,  482. 
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cut  and  remove.    Harris  v.  Terhune,  445. 
debt  by  contrract.     Walker  v.  Walker,  170. 
defendant.     Fergiison  v.  Montgomery^  83. 
doing  business  in  State*     Coblentz  &  Logsdon  v.  L.  D,  Powell 

Co.,  161. 
fixture.     Robbins  v.  Fuller,  173. 
greenbacks.     Haskins  v.  State,  35. 

implied  contract.    Caldwell  v.  Missouri  State  Life  Ins.  Co.,  474. 
insurable  interest.    Hom«  Mut.  Benefit  Assoc.  v.Keller,  361. 
mortgage.     Standley  v.  Mason,  141. 

option.    rWesc/imann  v.  BlythevUle  Steam  Laundry,  237. 
public  funds.    BaTiA;  o/  BlythevUle  v.  State,  504. 
public  utility.     Cfecw  Creefc  Oti  <fe  Gas  Co.  v.  Ft.  Smith  Spelter 

Co.,  260. 
quasi  contract.    Caldfwell  v.  Missouri  State  Life  Ins.  Co.,  174 
real  property  and  lands.    Mitchell  v.  Lindley,  37. 
remove.    Harris  v.  Ter/iMwc,  445. 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


itized  by 


Google 


Digitized  by 


Google 


